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ERRATA. 

Page  75.  in  lines  1,  5,  7,  14,  28,  respectively,  for  «  (c),  (rf),  (a),  (6),  (c),"  read    (a),  (6), 

271.  note  (c),  last  line  but  one,  for  "  once,"  read  *'  on,  &c." 
494.  last  line  but  three,  for  "  defendant,"  read  "  plaintiff." 


CASES 


ARGUED  AND  DETERMINED 

IN  THE 

Court  of  KING'S  BENCH, 

AND 

UPON  WRITS  OF  ERROR  FROM  THAT  COURT 

TO  THE 

EXCHEQUER  CHAMBER, 

IN 

Michaelmas  Term, 

In  the  Fifth  Year  of  the  Reign  of  William  IV. 


The  Judges  who  usually  sat  in  Banc  this  term  were, 
Lord  Denman  C.  J.        Patteson  J. 
Taunton  J.  Williams  J. 


MEMORANDA. 

Sir  John  Leach^  Master  of  the  Rolls,  died  in  Trinity 
vacation.  He  was  succeeded  by  Sir  Charles  Christopher 
Pepys,  Knight,  his  Majesty's  Solicitor-General;  and 
Bx)hert  Mounsey  Rolfe^  Esquire,  one  of  his  Majesty's 
Counsel,  was  appointed  Solicitor-General  in  lieu  of  Sir 
C.  C.  Pepys, 

In  the  same  vacation,   William  Erie,  Esquire,  and 
Frederick  Thesiger,  Esquire,  both  of  the  Ifiner  Temple, 
Vol.  IL  B  were 
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1834.  were  appointed  King's  Counsel,  and  Matthew  Davenport 
'  Hill,  of  LincoMs  Inn,  Esquire,  received  a  patent  of 

precedence,  to  rank  next  to  F»  Thesiger,  Esquire. 

Subsequently,  in  the  same  vacation,  Cresswell  Cresswell, 

of  the  Inner  Temple,  Esquire,  and,  early  in  Michaelmas 

term,  Richard  Preston,  of  the  same  Inn,  Esquire,  were 

appointed  King's  Counsel. 


Ayre  against  Craven. 


Declaration  for  A  CTION  for  slander.  The  declaration  contained  four 

slander  alleged,  pi.iii'ii                      ^        ^  -i 

that  defendant  counts,  01  which  the  third  Only  was  proved  at  the  trial, 
putin  Jadultery  The  inducement  to  the  first  count  stated,  that  the  Plain- 
to  plaintiff,  a  ^jij-  exercised  and  carried  on  the  profession  of  a  physician 

physician ;  and  ^                         ^  J 

the  words  were  jj^  ^ud  that  before,  and  at  the  time,  &c.  there  was 

laid  to  have 

been  spoken  a  rumour  and  report  in  and  about  H.,  and  the  neigh- 

*'  of  him  in  his 

profession."  bourhood  thereof,  that  a  physician  residing  at  H,  had 

mage  was  laid,  been  criminally  connected  with  a  married  woman,  and 

for^lalntlff,'^^'^'  ^^^^  and  was  guilty  of  adultery.    The  third  count 

arrSted^br^^  charged,  that  in  a  discourse  had  in  the  hearing  of  divers, 

cause  such  ^nc,  and  particularly  J.  B.  and  C.  H.  P.,  of  and  con- 

words,  merely  *' 

laid  to  be  cerning  the  said  Plaintiff,  so  carrying  on  the  said  pro- 
spoken  of  a 

physician,  are  fessiou  as  aforcsaid,  and  of  and  concerning  the  said 

not  actionable  ■ii^fi 

without  special  rumour  and  report,  the  Defendant,  falsely  and  mali- 

ff^they^were  so  ciously  coutHving  and  intending  to  have  it  believed, 

conteyanim.  that  the  Plaintiff  had  been  guilty  of  a  criminal  con- 

putationupon  jjgxion  with  a  married  woman,  in  the  presence,  &c., 

his  conduct  in  '                  t               '  ? 

his  profession,  gpoke  and  published  the  several  false,  &c.  words  follow- 

the  declaration  ^ 

ought  to  shew  ii,(y^  of  and  concerning  the  said  Plaintiff,  so  carrying  on 

how  the  speaker  ° 
connected  the 

imputation  with  the  professional  conduct. 

such 
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such  profession  as  aforesaid,  and  of  and  concerning  1834. 
him  in  his  said  profession,  and  of  and  concerning  the 

,  ®  Ayre 

said  rumour  and  report,  that  is  to  say,  "  Have  you  against 
heard  that  it  is  out  who  are  the  parties  in  the  crim. 
con.  affair  that  has  been  so  long  talked  about?"  (mean- 
ing the  said  rumour  and  report  that  a  physician  at  II. 
had  been  criminally  connected  with  a  married  woman). 
And  the  said  C.  H.  P.  demanded  who  it  was ;  and  the 
said  Defendant  falsely,  &c.  answered,  "  Dr.  Aijre^^ 
(meaning  that  the  said  Plaintiff  had  been  guilty  of  a 
criminal  connexion  with  a  married  woman,  and  that  he 
was  the  person  alluded  to  in  such  rumour  and  report). 
By  means  of  the  committing,  &c.,  the  said  Plaintiff'  has 
been  greatly  injured,  &c.  Here  followed  a  statement 
that  divers  persons,  not  named,  had  refused  to  have 
acquaintance  with  the  Plaintiff,  or  to  have  any  trans- 
actions with  him  in  the  way  of  his  said  profession,  as 
they  were  before  accustomed  to  have,  and  otherwise 
would  have  had.  On  the  trial  before  Taunton  J.  at  the 
York  Spring  assizes,  in  this  year,  a  verdict  was  found 
for  the  plaintiff  on  the  above  count. 

In  Easter  term  last,  Alexander  obtained  a  rule  calling 
on  the  plaintiff  to  shew  cause  why  the  judgment  should 
not  be  arrested.    In  Trinity  term  last  {June  10th), 

T.  PollocJc,  Wightman^  and  Raines  shewed  cause,  (a) 
An  action  lies  for  imputing  adultery  to  a  medical  man, 
such  imputation  being  made  concerning  him  in  his  pro- 
fession. It  directly  injures  him  in  his  profession,  which 
is  the  only  safe  criterion  that  can  be  suggested,  and 
which  will  be  found  to  agree  with  the  decisions.  Thus, 


(a)  Before  Lord  Denman  C.  J.,  Lillkdalc,  Taunton^  and  WilUams^Js. 

B  2  it 
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1834.       it  is  not  actionable  to  say  of  a  counsellor,  "  he  has  no 
more  wit  than  a  jackanapes,"  but  it  is  actionable  to  say 

Ayre 

against       of  him,  "  he  has  no  more  law  than  a  jackanapes:"  {a) 

Craven. 

the  reason  of  which  distinction  evidently  is,  that  wit  is 
not,  but  that  knowledge  of  law  is,  essential  to  the  profes- 
sion of  a  counsellor.  The  cases  are  collected  in  Comyns^s 
Digest,  Action  upon  the  Case  for  Defamation,  D.  13.  to 
D.  27.,  and  F.  8.  to  F.  10.,  and  the  same  principle  will 
be  found  to  prevail  in  them.  It  cannot  be  contended 
that  an  imputation  of  unchastity  may  not  be  so  applied 
to  a  physician,  as  to  render  it  highly  improbable  that  he 
should  be  treated  with  that  confidence  which  is  essential 
to  his  practice.  The  words  may  be  supposed  to  have 
been  spoken  of  him  so  as  to  convey  an  imputation  that, 
by  taking  advantage  of  the  access  allowed  him  to  a 
female  patient,  he  had  intrigued  with  her :  and  after 
verdict,  the  charge  set  forth  in  the  declaration  may  be 
interpreted  in  any  way  not  inconsistent  with  the  words. 

Alexander  and  Follett  (with  whom  was  R,  Hildyard), 
contra*  In  the  introductory  part  of  the  complaint,  the 
discourse  is  not  said  to  have  been  of  and  concerning 
the  plaintiff  in  his  profession,  but  simply  of  and  con- 
cerning the  said  plaintiff  so  carrying  on  the  said  pro- 
fession, which  are  mere  w^ords  of  description.  It  may 
be  doubtful  whether  this  do  not  limit  the  effect  of  the 
whole  allegation,  so  as  to  prevent  the  plaintiff  from 
calling  in  aid  the  averment  which  occurs  afterwards, 
applying  the  words  spoken  to  the  plaintiff,  of  and  con- 
cerning him  in  his  profession.  But,  independently  of 
this  difficulty,  a  charge  of  incontinence  is  not  actionable 

(«)  Per  Cur.  in  Cawdrey  and  Tetley's  case,  Godb.  441.  citing  Palmers 
case  {Palmer  v.  Poyer)j  Cro,  Eli%'  342. 

without 
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without  special  damage.  This  was  held  after  verdict  in  1834. 
Parrat  v.  Carpenter  (a),  although  there  the  plaintiff  was 

Ayre 

alleged  to  be  parson  of  D,;  and  there  is  as  much  ground  against 

Cravbn, 

for  saying  that  a  clergyman  would  be  deprived  of  his 
cure  for  incontinence,  as  that  a  physician  would  lose  his 
practice.  The  cases  upon  this  subject  are  collected  in 
Selwyn^s  Nisi  Prius,  Slander,  II.  (6),  in  Comi/ns's  Digest 
(as  cited  on  the  other  side),  and  in  Viner^s  Abridgment, 
Actiofis  [for  Words],  D.  a.,  and  S.  a.  to  U.  a.  On 
reference  to  those  authorities  there  will  be  found  an 
universal  rule,  that,  where  words  have  been  held  to  be 
slanderous  as  spoken  of  a  physician,  they  have  imputed 
want  of  sufficient  professional  acquirements  or  skill  (c). 
In  Lumby  v.  Allday  (d),  the  declaration  stated  that  the 
plaintiff  was  clerk  to  a  gas  light  company,  and  that  the 
defendant,  intending  to  cause  it  to  be  believed  that  the 
plaintiff  was  of  a  bad  character,  unfit  for  his  situation, 
and  an  improper  person  to  be  employed  by  the  Com- 
pany, and  to  cause  him  to  be  deprived  of  his  situation, 
used  words  which  charged  him  with  incontinence ;  and 
the  judgment  was  arrested  after  verdict.  In  giving 
judgment,  Bayley  J.  said,  Every  authority  which  I 
have  been  able  to  find,  either  shows  the  want  of  some 
general  requisite,  as  honesty,  capacity,  fidelity,  &c.,  or 

(a)  Cro.  Eliz.  502.    5*.  C  Noy.  64, ;  and  see  Gascoigne  v.  Ambler, 
2  Ld.  Raym.  1004. 

(6)  Page  1260.  to  page  1267.  (Sth  ed.  1831.) 

(c)  As,  "  thou  art  a  quack  salver,"  Vit}.  Abr.  Actions  {for  Jrords], 
(S.  a),  pi.  10,  Allen  v.  Eaton.  "  Thou  art  a  drunken  fool  and  an  ass;  thou 
never  vt'ast  a  scholar,  thou  art  not  worthy  to  speak  to  a  scholar ;  this  I  will 
prove  and  justify,"  Ibid.  pi.  11.  Cawdryy.  Chickley,  S.  C.  Cro.  Car.  210.; 
and  Godb.  441.  pi.  509.  "  He  is  an  emperic  and  mountebank,  and  a  base 
fellow,"  Fmer  ut  sup.  pi.  12.  Goddart  v.  Haselfoot, 

(rf)  1  Cr.  ^     301.    S.  C>  I  Tyrwh.  217. 


connects 
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1834.  connects  the  imputation  with  the  plaintiff's  office,  trade, 
————      or  business.    As  at  present  advised,  therefore,  I  am  of 

Ayre 

against       opinion,  that  the  charge  proved  in  this  case  is  not 

Craven. 

actionable,  because  the  imputation  it  contains  does  not 
imply  the  want  of  any  of  those  qualities  which  a  clerk 
ought  to  possess,  and  because  the  imputation  has  no 
reference  to  his  conduct  as  clerk."  Words,  which  may 
injure  a  man  in  his  profession,  but  which  do  not  neces- 
sarily do  so,  are  not  actionable  without  special  damage ; 
they  must  be  spoken  with  reference  to  the  actual  trade. 
A  maid  servant  would  undoubtedly  be  less  likely  to 
obtain  a  place  if  charged  with  prostitution,  yet  such 
a  charge  would  not  of  itself  be  actionable.  A  school- 
mistress probably  would  suffer  in  her  calling,  by  being 
charged  with  incontinence;  yet  such  a  charge  is  not 
actionable  without  special  damage  {a).  And  the  words, 
if  not  actionable  for  want  of  special  damage,  cannot  be 
aided  by  an  averment  that  they  were  spoken  of  the 
plaintiff  in  his  profession,  or  even  that  they  charged  him 
with  having  committed  the  act  imputed  in  his  particular 
professional  character.  Abstaining  from  acts  of  incon- 
tinence cannot  be  put  as  part  of  the  profession  of  a 
physician ;  and,  consequently,  the  committing  or  not 
committing  them  has  nothing  to  do  with  the  exercise 
of  the  profession.  The  abstinence  is  a  duty  not  pe- 
culiar to  a  physician.  Morally  speaking,  it  is  the 
duty  of  all  men ;  but  the  question  is,  whether  a  charge 
of  its  non-observance  affords  a  legal  ground  of  com- 
plaint. A  merchant  might  be  under  the  necessity  of 
frequenting  a  house  in  the  exercise  of  his  trade;  but 

(a)  Per  Twisden  J.  in  Wharton  v.  Brook,  1  Ventr.  21. ;  and  see  Wether- 
head  V.  Armitage,  2  Lev.  233. ;  ^S*.  C.  Freem.  277.  as  Wither^y  v.  Hermi- 
tage; and  2  ShoW'  18.  as  Wetherhead  v.  JBrookburne. 

it 
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it  would  not  be  sufficient,  without  special  damage,  to 
aver  that,  in  doing  so,  he  had  obtained  access  to  a 
female  living  in  the  house,  and  had  been  criminally 
connected  with  her:  yet  this  is  precisely  analogous  to 
the  extreme  case  suggested  on  the  other  side  as  prove- 
able  consistently  with  the  present  record.  In  Hartley  v. 
Herrmg[a),  where  incontinence  was  imputed  to  a  licensed 
preacher  at  a  dissenters'  chapel,  the  whole  argument  on 
both  sides  assumed  the  necessity  of  special  damage.  A 
similar  remark  applies  to  Moore  v.  Meagher  {b\  and 
Hunt  v.  Jones  (c).  Unless  this  limitation  be  adhered  to, 
that  the  words  must  refer  to  the  actual  exercise  of  the 
calling,  it  is  impossible  to  say  what  imputation  may  not 
be  held  to  be  injurious  to  a  man  in  his  profession. 

Cur,  adv.  vult. 

Lord  Denman  C.  J.,  in  this  term  (Nov,  24th),  deli- 
vered the  judgment  of  the  Court. 

There  are  obvious  and  very  good  reasons  for  the 
jealousy  with  which  the  courts  have  always  regarded 
actions  of  slander,  particularly  those  in  which  no  indict- 
able offence  has  been  imputed ;  but  here  the  plaintiff 
states  the  grievance  as  affecting  him  in  his  business, 
office,  or  profession,  without  charging  that  any  actual 
damage  has  accrued  to  him  from  the  words  spoken. 

Some  of  the  cases  have  proceeded  to  a  length  which 
can  hardly  fail  to  excite  surprise ;  a  clergyman  having 
failed  to  obtain  redress  for  the  imputation  of  adultery  {d)\ 
and  a  schoolmistress  having  been  declared  incompetent 
to  maintain  an  action  for  a  charge  of  prostitution  {e), 

(a)  8  T.  R.  130.  {b)  1  Taunt-  39.  (c)  Cro.  Jac.  499. 

(d)  Parrat  v.  Carpenter,  Noy.  64.    S.  C.  Cro.  Eliz.  502. 

(e)  Per  Twisden  J.  in  Wharton  v.  Brook,  1  Ventr.  21. 

B  4  Such 


1834. 

Ayre 
against 
Craven, 
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1834.       Such  words  were  undeniably  calculated  to  injure  the 
success  of  the  plaintiffs  in  their  several  professions; 

Atre 

against  but  not  being  applicable  to  their  conduct  therein,  no 
Craven.  .  , 

action  lay. 

The  doctrine  to  be  deduced  from  the  older  cases  was 
recently  laid  down,  after  a  full  discussion,  by  Mr.  Baron 
Bayley  [a),  "  Every  authority  which  I  have  been  able  to 
find,  either  shews  the  want  of  some  general  requisite,  as 
honesty,  capacity,  fidelity,  &c.,  or  connects  the  imputa- 
tion with  the  plaintiff's  office,  trade,  or  business." 

In  that  case,  accordingly,  where  a  verdict  had  been 
recovered  by  the  clerk  of  a  Gas  Company,  on  a  declara- 
tion alleging  that  the  defendant,  wishing  to  cause  it  to 
be  believed  that  the  plaintiff  was  unfit  to  hold  his  situa- 
tion, and  to  cause  him  to  be  deprived  of  it,  had  said  to 
him,  You  are  unfit  to  hold  your  situation,"  and  then 
imputed  incontinence  as  the  reason  of  his  unfitness, 
the  Court  of  Exchequer  thought  the  judgment  ought  to 
be  arrested. 

In  the  present  case  much  doubt  was  entertained, 
whether  the  words  were  not  actionable  within  the  rule 
just  adverted  to.  For,  being  laid  as  spoken  of  the 
plaintiff  as  a  physician,  in  which  character  he  may  have 
opportunities  of  abusing  the  confidence  reposed  in  him, 
to  commit  acts  of  criminal  conversation,  the  statement 
must  be  thought  large  enough  to  admit  such  proof  to 
be  adduced  on  the  trial,  in  which  case  the  necessary 
proof  would  be  presumed  to  have  been  given,  and  the 
judgment  ought  not  to  be  arrested.  But,  after  full 
examination  of  the  authorities,  we  think  that,  in  actions 
of  this  nature,  the  declaration  ought  not  merely  to  state 


(a)  In  Lumhj  v.  Anday^  1  Cro.  ^  J.  305.    S.  C  1  Tyrivlu  224. 

that 
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that  such  scandalous  conduct  was  imputed  to   the  1834. 

plaintiff  in  his  profession,  but  also  to  set  forth  in  what  "ayre" 

manner  it  was  connected  by  the  speaker  with  that  against 

Craven. 

profession.     For  this  defect  the  judgment  must  be 
arrested. 

Rule  absolute. 


Paddon  against  Bartlett  and  Another.  ^"^f^ 

DEBT,  for  rent,  on  an  indenture  of  lease  made  in  Premises  were 
mortgaged  to 

]811.  The  defendants  pleaded,  amongst  other  trustees  for  the 
things,  as  to  part  of  the  rent,  that  the  plaintiff  had,  by  se"uHng  ns7/., 
indenture  of  the  30th  of  June  1815,  assigned  his  right  in  ^ere^tutho-*^^^ 
the  demised  premises,  and  was  no  longer  reversioner  "^^^^  ^^j^' 

^  '  c  and  out  of  the 

The  plaintiff,  by  his  replication,  denied  the  assignment,  proceeds,  in  the 
On  the  trial  before  Lord  Denman  C.  J.,  at  the  last  pay  the  costs  of 

putting  the 

Summer  assizes  for  the  county  of  Devon^  the  indenture  deed  in  execu- 

r       .  .  1      1    •      1         1  1  tion,  and  also  a 

or  assignment  was  put  in,  and  admitted  to  nave  been  reasonable  sum 
duly  executed.    It  appeared  to  be  a  mortgage  of  the  ^ay  of  satiZ 
premises  by  the  Plaintiff  to  two  persons  as  trustees,  for  ggf^eTflr  theiJ' 
the  purpose  of  securing  1137/.  and  interest.    After  em-  trouble  in  ex- 

*      ^  ^  ecutmg  the 

powerinff  them  to  sell  the  premises,  it  authorized  them,  trusts.  The 

^  ^  .  deed  had  the 

or  either  of  them,  out  of  the  proceeds,  "  in  the  first  place  stamp  of  5i  re- 

to  pay  and  discharge  the  costs  and  expences  to  be  in-  48  G.  s/c.  149. 

curred  in  the  execution  and  due  performance  of  the  trusts  to^s^urSny^ 

hereby  reposed  in  them  or  him,  and  also  a  reasonable  looorand^not 

sum  of  money  by  way  of  satisfaction  for  their  and  his  gocx? 
trouble  in  and  about  the  execution  of  the  trusts  hereby     H^ld,  that 

the  stamp  was 

in  them  and  him  reposed,  or  otherwise  by  reason  of  sufficient,  no 

proof  being 

these  presents.'*  The  deed  had  the  stamp  of  5/.  required  given  that  the 

sum  to  be 
raised,  includ- 
ing a  reasonable  satisfaction  to  the  trustees,  would  exceed  2000^. 

by 
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by  48  G.  3.  c,  149.,  Schedule  Part  I.  tit.  Mortgage^  for  a 
mortgage  to  secure  any  sum  exceeding  1000/.,  and  not 
exceeding  2000Z.  Newman^  for  the  plaintiff,  contended 
that  the  stamp  was  insufficient,  for  that  the  sum  secured 
to  the  trustees  for  their  trouble  was  a  charge  subject  to 
stamp  duty;  and  as  the  amount  they  were  to  receive  was 
uncertain  and  without  any  limit,  a  201.  stamp  should 
have  been  imposed ;  and  he  cited  DicJcson  v.  Cass  (a). 
The  Lord  Chief  Justice  overruled  the  objection,  and 
the  defendant  had  a  verdict  on  the  plea  in  question, 
but  leave  was  given  to  move  to  enter  a  verdict  for  the 
plaintiff. 

Nenomait  now  moved  accordingly,  and  restated  the 
objection  taken  at  the  trial.  The  compensation  here 
given  to  the  trustees  is  not  one  of  the  ordinary  or  regu- 
lar expenses  of  a  trust  deed  of  this  kind ;  the  Court 
cannot  say  what  its  amount  may  be,  and  the  parties 
themselves  have  affixed  no  limit.  [Lord  Denman  C.  J, 
The  word  "reasonable"  gives  a  limit].  The  parties 
should  have  said,  "  a  reasonable  sum  of  money  not  ex- 
ceeding" so  much.  Those  who  rely  on  the  sufficiency 
of  the  stamp,  ought  to  have  shewn  that  the  sum  would 
not  exceed  2000/. 

Lord  Denman  C.  J.  It  lay  upon  those  taking  the 
objection,  to  shew  that  a  "  reasonable  satisfaction  "  would 
raise  the  whole  amount  above  2000/.  We  are  all  of 
opinion  that  there  is  nothing  in  the  point. 

Taunton  J.  concurred. 


1834. 


Paddon 
against 
Bartlett. 


(a)  1  B.  ^  Ad.  343. 


Patteson 
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Patteson  J.    In  Dickson  w.  Cass  [a)  the  stamp  was  1834. 
not  sufficient  to  cover  any  thing  beyond  the  bare  amount 

secured.  against 

Bartlext, 

Williams  J.  concurred. 

Rule  refused. 

(a)  1  B.  4;  Ad.  343. 


Doe  dem.  Evans  a^ahist  Roe.  Tuesday, 

^  Nov.  4th. 

THE  declaration  was  in  ejectment,  and  was  entitled  The  rule  of 
,  Court,  Mich. 

of  Trinity  term  generally ;  the  notice  at  the  foot  of  3  w.  4.,  that 

every  declar- 

the  declaration  was  dated  the  1st  November^  and  the  ation  shall  be 

,    ,        .  .  ,  I  .  ,  1       ^ ,      entitled  of  the 

declaration  with  such  notice  was  served  on  the  31st  day  of  the 

/-\  .  J  month  and  year 

October,  ^„  ,,hi,h  u  is 

filed  and  de- 
livered, does 

JR.  F.  Richards  moved  for  a  rule  to  shew  cause  why  "ot  apply  to 

''    declarations  in 

the  declaration  should  not  be  set  aside  for  irregu-  ejectment. 

"  The  Court 

larity.    First,  the  rule  of  Michaelmas  term,  3  W,  4.  (b),  refused  to  set 
orders  that  every  declaration  shall  be  entitled  of  the  ation  in  eject- 
day  of  the  month  and  year  on  which  it  is  filed  or  Jhrnoti'ie^was^ 
delivered.    The  words  "  every  declaration"  must  com-  therthetervL 
prehend  a  declaration  in  ejectment.    Secondly,  the  date  of  declaration, 
of  the  notice  is  necessarily  false,  or  else  the  service 
is  irregular. 

Lord  Denman  C.  J.    The  rule  of  Court  does  not 
extend  to  declarations  in  ejectment. 


Taunton  J.  concurred. 

{b)  4  i?.  ^  Jd.  4. 


Patteson 
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1834f.  Patteson  J.    That  was  understood  in  the  case  of 

Doe  dem.  Fry  v.  Roe  {a).    And,  as  to  the  other  objec- 

DoE  dem. 

Evans       tion,  it  was  not  necessary  that  there  should  be  any  date 

against  . 

Roe.        to  the  notice  at  all. 

Williams  J.  concurred. 

Rule  refused,  {b) 

(a)  3  Moore  ^  Scott,  370. 

(6)  See  Doe  dem.  Ashman  v.  i2oe,  1  Nexu  Cas.  253. 


Tuesday,  Hargreaves  aQ:ainst  Hutchinson. 

Nov.  4th.  ^ 

Defendant  lent  HPROVER  for  146  quarters  of  malt.    Plea,  not  guilty. 

money  at  usu-  X 

rious  interest  On  the  trial  before  Lord  Lyndhurst  C.  B.,  at  the  last 
coloifr"thr' York  Summer  assizes,  it  appeared,  that  in  April  1833, 

sate^of  goods  ^^^^  plaintiff  had  applied  to  the  defendant  to  advance 

o7tht^ramiey"*  ^  ^^"^       money  on  the  security  of  some  malt, 

lent  was  made  ^hich  the  defendant  then  refused  to  do :  but  the  parties 

by  plamtifF  to  ^ 

defendant,  and  afterwards  agreed  that  the  plaintiff  should  sell  the  malt 

the  goods  were 

transferred;  to  the  defendant  at  405.  per  quarter.    This  was  done, 

agreed  That  and  the  price,  292^.,  paid,  and  the  malt  delivered  to 

be^resold  by  ^he  defendant.    After  this,  another  agreement  was  made, 

plSffaVa  ^^^^       plaintiff  should  repurchase  the  malt  at  435.  per 

if?bnfdrawn  9^^^^^^5            bills,  drawn  by  the  defendant  on  the 

by  defendant  plaintiff  as  the  re-purchase  money,  should  be  honoured 

on  plaintiff  for  ^                     _         ^         ^  \ 

the  re-purchase  by  the  plaintiff  at  maturity.  The  bills  were  dishonoured, 

money,  should 

be  honoured.  and  Were  taken  up  by  the  defendant,  and  the  defendant 

dishonoured^  retained  the  malt,  for  which  the  plaintiff  brought  the 

am  retained  th^  Present  action.    The  Lord  Chief  Baron  told  the  jury, 

fhat1;he  pkhitiff  ^^^^    ^^^y  Considered  the  agreements  for  the  purchase 

might  recover  and  repurchase  of  the  malt  to  be  merely  colourable,  and 

in  trover  for  the  *  " 
full  value  of 

them,  without  deducting  the  money  advanced  on  the  first  pretended  sale. 

intended 
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intended  to  cover  an  usurious  loan  by  the  defendant  to  1834. 
the  plaintiff,  there  was  no  contract  by  which  the  pro- 

^  I  Hargreaves 

perty  in  the  malt  could  be  transferred,  and  the  plaintiff  against 

Hutchinson. 

must  have  a  verdict  for  its  present  value,  which  his 
witnesses  estimated  at  62s.  per  quarter.  The  jury  found 
a  verdict  for  the  plaintiflfi  damages  452/.  125.,  being 
the  price  of  the  malt  at  that  estimate. 

Alexander  now  moved  to  reduce  the  verdict  by  292/., 
the  sum  paid  by  the  defendant  to  the  plaintiff  at  the 
first  transfer,  on  the  ground  of  the  injustice  of  allow- 
ing the  plaintiff  to  retain  both  the  value  of  the  malt 
and  the  money  advanced  upon  it;  and  he  mentioned 
the  case  of  Fitzroy  v.  Gwillim  {a),  admitting,  however, 
that  its  authority  was  questionable  (b),  [Patteson  J. 
Have  we  any  discretion?  The  contract  is  altogether 
void.] 

Per  Curiam  (c).    There  can  be  no  rule. 

Rule  refused. 

(a)  1  r.  R.  153.    See  also  Hindle  v.  O'Brien,  I  Taunt.  413. 
{b)  See  Roberts  v.  Goff,  4  B.  ^  Aid.  92.     Tregoning  v.  Attenborough, 
7  Bing.  97. 

(c)  Lord  Denman  C.  J.,  Taunton^  Patteson,  and  WUliams  Js. 
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Wednesdayy 
Nov.  Sth. 


Doe  dem.  Parker  against  Gregory. 


A  widow, 
tenant  for  life 
of  lands  settled 
upon  her  for 
jointure  (such 
settlement 
being  made  in 
execution  of  a 
power  granted, 
to  the  deceased, 
husband),  mar- 
ried, and  levied 
a  fine  of  the  . 
lands  jointly 
with  her  second 
husband.  She 
died,  and  the 
second  husband 
held  for  more 
than  twenty 
years  after  her 
death:  Held, 
that  the  fine 
was  void,  but 
that  the  pos- 
session of  the 
second  hus- 
band, after  the 
wife's  death, 
was  a  bar  to 
ejectment 
brought  by  the 
party  on  whom 
the  reversion 
in  fee  had  de- 
scended during 
the  estate  for 
life. 


J^JECTMENT  for  lands  in  Gloucestershire.  On  the 
trial  before  Alder  son  B.,  at  the  last  Gloucester 
Summer  assizes,  die  following  facts  were  proved. 
Thomas  Rogers,  being  seized  in  fee  of  the  lands  in 
question,  devised  them  to  his  son  Thomas  Rogers  for 
life,  remainder  to  William  Rogers  in  tail  male,  re- 
mainder to  the  devisor's  right  heirs  in  fee  (a).  The 
wiiW.  gave  a  power  to  the  tenant  for  life  to  settle  a 
certain  portion  of  the  lands  upon  his  wife  for  life,  by 
way  of  jointure.  After  the  death  of  the  devisor,  the 
son  Thomas  Rogers,  being  then  tenant  for  life,  settled 
the  lands  in  question,  being  not  more  than  the  portion 
defined,  upon  his  wife  for  life.  He  died  in  1798,  leaving 
his  wife  surviving,  who  afterwards  married  a  person  of 
the  name  of  Vale.  In  1810,  Mr.  and  Mrs.  Vale  levied 
a  fine  of  the  lands  to  their  own  use  in  fee.  In  1812, 
Mrs.  Vale  died,  more  than  twenty  years  before  the 
commencement  of  this  action.  Mr.  and  Mrs.  Vale  had 
continued  in  possession  of  the  lands,  until  Mrs.  Valets 
death,  and  Mr.  Vale  from  thenceforward  continued  in 
possession  till  his  own  death,  which  occurred  in 
1832.  William  Rogers  died,  leaving  several  children, 
all  of  whom  died  before  Mrs.  Vale ;  and  of  whom  none 
left  issue,  except  one  daughter,  who  died  one  month 
before  Mrs.  Vale,  leaving  issue,  a  son,  who  died  without 
issue  in  1814,  within  twenty  years  of  the  bringing  of 


(a)  The  will  contained  several  intermediate  limitations,  which  are  not 
specified  here,  none  of  them  affecting  the  points  discussed. 

the 
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the  action.  The  lessor  of  the  plaintiff  was  heir  at  law 
to  the  devisor,  Thomas  Rogers.  It  did  not  appear  how 
the  defendant  got  into  possession.  On  these  facts,  the 
learned  Judge  nonsuited  the  plaintiff,  on  the  ground 
that  the  right  of  entry  was  barred  by  the  Statute  of 
limitations,  but  he  reserved  leave  to  move  to  set  the 
nonsuit  aside,  and  enter  a  verdict  for  the  plaintiff. 

Talfoiird,  Serjt.  now  moved  accordingly.  There  was 
no  adverse  possession  on  the  part  of  Mr.  Vale,  and, 
therefore,  the  Statute  of  limitations  does  not  bar  the 
right  of  entry.  He  had  come  into  possession  lawfully, 
and  in  right  of  his  wife.  In  Reading  v.  Ramterne  (a),  it 
was  said  by  the  Court,  that  "  the  Statute  of  limitations 
does  not  bar  a  man,  but  where  there  is  an  actual  dis- 
seising." Here,  Mr,  Vale  was  at  least  tenant  by  suffer- 
ance; and,  therefore,  had  no  adverse  possession.  In 
Doe  dem,  Burrell  v.  Perkins  {b\  it  was  held  that,  where  a 
tenant  pour  auter  vie  had  held  over  after  the  death  of 
cestui  que  vie,  and  his  son  had  held  on  after  him,  and 
had  levied  a  fine,  no  entry  was  necessary  to  avoid 
the  fine ;  for  that  the  son  had  acquired  no  title,  there 
having  been  no  wrongful  entry,  but  only  a  wrongful 
continuance  of  possession.  So  in  William.^  Lessee  of 
Hughes  V.  Thomas  (c),  where  tenant  for  life  levied  a 
fine,  and  died,  devising  the  lands  in  fee,  the  entry  of 
the  devisee  was  held  to  be  no  disseisin  of  the  reversioner. 

(a)  2  Ld.  Raynu  830.    S.  C.  2  Sa'k.  423. 

(6)  3  ikf.  ^  iS.  271.  It  is  difficult  to  see  how  the  son's  entry,  in  that 
case,  could  be  otherwise  than  wrongful,  his  father  being  only  tenant  by 
sufferance.  See  the  remarks  in  Morley  and  Coote's  edition  (1819)  of 
Watkins's  Principles  of  Conveyancingi  p.  25.  (note).  The  case  is,  how- 
ever, recognised  by  Bayley  J.  in  Hall  v.  Doe  dem.  SurteeSj  5  B.  ^  Aid.  689. 
(c)  \2Eastj\4l. 

The 
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Doe  dem, 
Parker 
against 

Gregory. 
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The  present  case  is  of  course  not  affected  by  the  fine 
levied  in  1810,  such  fine  being  purely  void,  under  the 
statutes  1 1  i?.  7.  c.  20,  and  32  H.  8.  c.  36.  s.  2.  Perhaps 
also  it  may  be  contended,  that  the  intermediate  estate  in 
tail  male  did  not  determine  till  the  death  of  William 
Rogers^s  grandson  in  1814;  and,  if  so,  the  reversioner 
could  not  commence  his  action  till  then,  so  that  he  is 
not  barred.  [Taunton  J.  The  grandson  cannot  come 
within  the  description  in  the  devise.  Patteson  J.  The 
grandfather  was  remainder  man  in  tail  male,  and  the 
grandson  could  only  take  by  the  form  of  the  gift.] 

Per  Curiam  {a).  The  fine  will  make  no  difference ; 
but,  as  to  the  question  of  the  husband's  adverse  posses- 
sion, we  will  take  time  to  consider. 

On  a  subsequent  day  in  this  term,  Lord  Denman  C.  J. 
delivered  the  judgment  of  the  Court. 

The  other  points  moved  by  my  brother  Talfourd  were 
disposed  of  by  the  Court,  but  we  wished  to  consider 
whether  he  was  entitled  to  a  rule  on  the  ground  that 
there  had  been  no  adverse  possession  for  twenty  years. 
The  fact  was,  that  the  defendant  had  been  in  possession 
for  a  longer  period,  from  his  wife's  death,  but  he  came 
in  originally  in  her  right,  and  had  not  directly  ousted 
the  rightful  owner,  but  merely  continued  where  he  was, 
to  his  exclusion.  A  case  of  Reading  v.  Rawsterney 
reported  by  Lord  Raymond  and  Salkeld{h)^  was  men- 
tioned ;  but  in  that  case,  though  an  actual  disseisin  is 
declared  necessary,  those  words  must  be  taken  with 
reference  to  the  subject  matter,  and  are  there  contra- 

(a)  Lord  Denman  C.  J.,  Taunton,  Patteson,  and  Williams  Js, 
{b)  2  Ld.  Baym.  830.    S.  C.  2  Salk.  423. 

dis- 


1834. 


Doe  dem. 

Parker 
against 
Gregory. 
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distinguished  from  the  mere  perception  of  rents  and  1834?. 
profits,  in  the  case  of  joint-tenants.     But  in  Doe  dem. 

^  Doe  dem. 

Burrell  v.  Perkins  [a)  the  Court  was  of  opinion  that  a  Parker 

against 

fine  levied  by  a  person  who  was  in  possession  under  Gregory. 
the  same  circumstances  as  the  defendant  here,  operated 
nothing,  because  he  came  in  by  title,  and  had  no  free- 
hold by  disseisin ;  and  it  was  argued,  that  the  defendant 
here  was  also  to  be  considered  as  having  entered  right- 
fully, and  committed  no  disseisin.  We  are,  however, 
of  opinion,  that  though  this  may  be  so  for  the  purpose 
of  avoiding  a  fine,  it  cannot  prevent  the  defendant's 
possession  from  being  wrongful,  from  the  very  hour 
when  his  interest  expired  by  his  wife's  death.  It  is 
clear  that  he  might  have  been  immediately  turned  out 
by  ejectment.  We  think,  therefore,  that  his  continuing 
the  same  possession  for  twenty  years  entitles  him  to  the 
protection  of  the  statute  of  limitations,  and  that  this 
action  has  been  brought  too  late. 

Rule  refused. 

{a)  3M.  <^  S.  '271. 


Doe  on  the  Demises  of  Bullen  and  Another  Wednesday^ 

Nov.  5th. 

against  Mills. 
T^JECTMENT  for  a  cottage.    On  the  trial  before  Premises  being 

'  _      ,  ^  „    T  11        -r\      1    J  '         in  the  posses- 

Lord  Denman  C.  J.,  at  the  last  Dorchester  assizes,  sion  of  a  tenant 
the  material  facts  appeared  to  be  as  follows  :  —  The  dentureVf^' 
cottage  was  originally  built  forty  years  ago  by  one  Dare,  ^^^^^^'^l^ 

by  an  alleged 

title  adverse  to  that  of  the  lessor,  and  prior  to  the  lease,  demanded  them  of  the  lessee,  and 
ultimately  obtained  possession  by  paying  him  201.  The  landlord  afterwards  brought  eject- 
ment against  the  party  so  in  possession,  the  term  having  been  forfeited : 

Held,  that  the  defendant  could  not  set  up  his  adverse  title  against  the  landlord. 

Vol.  II.  C  on 


18 


CASES  IN  MICHAELMAS  TERM 


1834.       on  a  strip  of  land  near  two  closes  now  belonging  respect- 
ively  to  the  lessor  of  the  plaintiff  and  to  the  defendant. 

Doe  dem. 

BuLLEN      Each  party  maintained  that  the  strip  was,  at  that  time, 

against  i  •  j 

Mills.       the  property  of  persons  under  whom  he  now  claimed. 

The  cottage  was  burnt,  and  afterwards  (about  twelve  or 
thirteen  years  ago)  rebuilt  by  one  Williams.  Bullen, 
the  lessor  of  the  plaintiff,  finding  Williams  in  possession, 
claimed  title  to  the  cottage;  and,  in  1823,  induced 
Williams  to  take  a  lease  of  it  under  him.  An  inden- 
ture of  lease  was  accordingly  executed  by  Bullen  to 
Williams  for  ninety-nine  years,  if  certain  parties  should 
so  long  live.  Williams  held  it  for  six  years,  after  which 
the  defendant  laid  claim  to  it,  having  then  become  pro- 
prietor of  one  of  the  adjoining  closes ;  Williams  refused 
to  give  it  up ;  and  the  defendant  thereupon  offered  him 
201.  to  do  so,  which  was  accepted,  and  the  defendant  took 
possession.  The  lessor  of  the  plaintiff  now  claimed  by 
reason  of  a  forfeiture,  no  rent  having  been  paid,  nor 
sufficient  distress  found  on  the  premises,  during  Wil- 
liams^s  occupation  {a).  The  defendant  offered  to  prove 
the  original  title  to  the  strip  in  the  parties  under  whom  he 
claimed,  as  proprietors  of  the  adjacent  close ;  but  it  was 
objected  that  he,  having  come  in  under  Williams,  who 
held  of  Bullen,  could  not  now  dispute  Bulleii^s  title ; 
and  T>oe  dem.  Knight  v.  Lady  Smythe  [h)  was  cited. 

(a)  A  question  was  raised,  whether  or  not  the  lessor  of  the  plaintiff 
had  shewn  himself  entitled  to  enforce  the  forfeiture,  according  to  the 
terms  of  the  lease ;  but  the  defendant's  counsel,  at  the  trial,  considered 
themselves  precluded  from  this  line  of  defence,  as  they  claimed  adversely 
to  the  landlord :  and  Erie,  on  the  present  occasion,  was  not  furnished 
with  a  copy  of  the  lease,  and,  although  he  mentioned  the  point,  ad- 
mitted that  his  instructions  were  not  sufficient  to  enable  him  to  take  the 
judgment  of  the  Court  upon  it. 

(6)  4ilf.  ^  ^.347. 

The 
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The  Lord  Chief  Justice  thought  the  objection  valid,  1834?. 
and  the  lessor  of  the  plaintiff  had  a  verdict.  J  7" 

^  Doe  dem. 

against 

Erie  now  moved  for  a  new  trial  on  account  of  the  re-  Mills. 
jection  of  evidence.  Doe  dem  Knight  v.  Ladi/  Smythe  [a) 
is  distinguishable.  There  the  defendant  assumed  to  de- 
fend as  landlady  to  a  party,  who  came  in  under  the 
lessor  of  the  plaintiff.  Here  the  defendant's  case  was, 
that  Williams  came  in  as  a  trespasser,  or  by  the  defend- 
ant's acquiescence,  or  that  of  the  parties  under  whom 
he  claimed,  and  not  by  authority  of  the  lessor  of  the 
plaintiff.  In  the  case  cited,  it  was  said  that  the  tenant, 
whose  landlady  the  defendant  there  claimed  to  be, 
should  have  given  back  the  possession  to  his  lessor,  and 
left  the  defendant  to  try  her  title,  if  any,  by  ejectment ; 
and  that  he  could  not  empower  the  defendant  to  assume 
the  character  of  his  landlady  for  the  purpose  of  that 
action.  But  here  the  defendant  had  a  right  of  his  own, 
adverse  to  that  of  Williams's  lessor:  according  to  the 
case  he  proposed  to  prove,  he  might  have  turned  Wil^ 
Hams  out ;  and  it  makes  no  difference  that,  to  save  the 
expense  of  an  ejectment,  he  gave  Williams  a  sum  of 
money  to  go  out.  He  did  not  receive  any  transfer  of 
a  right  or  interest  vested  in  Williams,  but  took  the  pro- 
perty as  his  own. 

Lord  Denman  C.  J.  It  appeared  to  me  at  the  trial, 
that,  as  the  defendant  got  possession  under  Williams^  who 
was  in  possession  under  Bullen,  the  lessor  of  the  plain- 
tiff, he  was  not  at  liberty  to  question  Bullen*s  title.  I 
think  that  if  we  yielded  to  this  application,  we  should 
contravene  the  rule  that  a  tenant  is  not  to  dispute  the 

(o)  4M.  4;  S.  347. 

C  2  title 
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1834.  title  of  his  landlord.  The  tenant  would  then  have 
J"    7"      nothing  to  do,  in  order  to  brinff  the  landlord's  ri^^ht 

Doe  dem.  '  b  & 

BuLLEN     '  into  question,  but  to  part  with  the  property  to  another 

against 

Mills.  person. 

Taunton  J.  I  do  not  apprehend  the  distinction 
which  Mr.  Erie  has  endeavoured  to  draw  in  this  case. 
The  defendant  Mills,  having  paid  20/.  for  the  lease,  and 
thereupon  taken  possession,  put  himself  in  the  situation 
of  an  assignee  of  that  lease,  and  was  as  much  estopped 
from  disputing  the  landlord's  title  as  the  immediate 
lessee.  He  stands  in  the  shoes  of  that  party  for  all 
purposes,  better  or  worse. 

Patteson  J.  I  cannot  distinguish  this  case  from 
Doe  dem.  Knight  v.  Ladj/  Smythe  [a).  It  is  said  that 
Williams  himself  was  not  let  into  possession  by  the  lessor 
of  the  plaintiff.  But  Williams  did  not  come  in  under  any 
one  else ;  he  was  in  possession  without  leave,  and  when 
Btdlen,  the  lessor  of  the  plaintiff,  came  to  him  and 
said,  "  You  have  no  right  to  the  premises,"  he  ac- 
quiesced, and  took  a  lease  fromBullen,  The  only  question 
then  is,  whether  the  defendant  came  in  under  Williams. 
Now,  it  appears  that,  after  having  claimed  the  property 
from  Williams  as  his  right,  he  paid  him  20/.  and  was  let 
into  possession.  That  was  either  an  act  of  collusion 
between  Williams  and  him,  to  enable  him  to  dispute  the 
landlord's  title;  or  a  purchase  by  him  of  Williams^s  in- 
terest.   In  either  case  the  defence  was  inadmissible. 

Williams  J.  I  think  this  is  precisely  like  all  the 
other  cases  in  which  the  tenant  has  been  precluded 

(a;  4  ilf.  ^  S.  347. 

from 
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from  contesting  his  landlord's  title.  There  being  a  1834. 
doubt  who  was  entitled  to  the  property,  the  defendant 

^     ^  Doe  dem. 

purchased  the  interest  of  a  party  holding  under  the  Bullen 
lessor  of  the  plaintiff.    If  he  considered  it  worth  while  MiLf. 
at  that  time  to  pay  20/.  for  the  purpose  of  establishing  a 
title,  he  ought  not  now  to  have  the  benefit  of  second 
thoughts  upon  the  subject. 

Rule  refused. 


Brooks  aminst  Rigby.  weinaday, 

°  Nov.  5th. 

THE  plaintiff  arrested  the  defendant  for  an  alleged  The  statute 
n       1         111        1         •        I  •      •  ,     43  G.  S.  c.  46. 

debt  or  20/.,  and  declared  agamst  him  m  assumpsit  ,.3.  does  not 
for  goods  sold,  &c.,  adding  a  particular  of  demand  to  cafeVheJe  a 
the  amount  of  20/.    The  defendant  paid  12/.  into  court,  ?^^"e"dant  hav- 

^  '   ing  been  ar- 

and  pleaded  the  payment  according  to  Res,,  Gen,  Hil.  '^^^^4 

4?  JV.4!,,  tit.  General  Rules  and  Regulations^  s,  17.  (a),  less  than  the 

amount  sworn 

averring  that  the  plaintiff  had  not  sustained  greater  to,  and  the 

•        1  rr>A  Tf*  plaintiff  accepts 

damage  than  the  last-mentioned  sum.    The  plaintiff  it. 

,    ,  ^  The  new 

took  the  money  out  or  court.  rules  of  plead- 

ing, Hil. 
4  fF.  4.,  which 

Barstow  now  moved  for  costs  under  stat.  43  G.  3.  c.  46.  ^^^^^^  ^^^^ 

payment  and 

5.  3.,  on  an  affidavit  stating  the  above  facts,  and  tending  acceptance  to 

^  be  pleaded  and 

to  shew  that  the  charge  of  20/.  for  the  goods  delivered  replied,  make 

,       .  1    1  1         "°  difference  as 

was  exorbitant.    Before  the  new  rules  it  was  held  [b)  to  the  opera- 

,        ,  T  1  •        1  •  J  tio'^  of  the 

that  the  act  did  not  apply  to  a  case  in  which  money  was  statute, 
paid  into  court  and  taken  out  by  the  plaintiff,  because 
the  words  of  sect.  3.  are  "  in  all  actions — wherein  the 
plaintiff  or  plaintiffs  shall  not  recover  the  amount "  for 

(n)  5B.  ^  Ad.  vi. 

(6)  Rowe  V.  Rhodes,  2  Cro.  ^  M.  379.    S.  C  4  Tt/rwk.  216. 

C  3  which 


22  CASES  IN  MICHAELMAS  TERM 

which  the  defendant  shall  have  been  arrested;  and 
it  was  considered  that  the  plaintiff,  taking  money  out 
of  court,  could  not  be  said  to  recover.  At  that  time  no 
issue  or  admission  appeared  on  the  record,  in  such  a 
case,  as  to  the  amount  of  the  plaintiff's  demand;  but 
now,  by  the  general  rules  of  pleading,  HiL  4  W,  4., 
sects.  17.  and  19.  (a),  the  defendant  pleads  that 
he  brings  a  certain  sum  into  court,  and  that  no 
greater  damage  has  been  sustained ;  and  he  pays  the 
money  in  to  support  his  plea.  The  plaintiff  replies 
either  by  denying  the  sufficiency  of  the  sum,  or  by 
accepting  it  in  full  satisfaction:  the  precise  amount  of 
the  debt,  therefore,  becomes  a  question  on  the  record ; 
and  the  plaintiff  may  be  said  to  recover  so  much  as  the 
record  shews  he  was  entitled  to. 

Lord  Denman  C.  J.  I  think  it  is  impossible  to 
distinguish  between  a  payment  appearing  on  the  record 
as  directed  by  the  new  rules,  and  the  fact  of  payment 
as  it  took  place  in  the  former  course  of  practice.  The 
defendant  is  equally  ousted  of  his  remedy  under  the 
statute  in  both  cases. 

Taunton  J.  I  cannot  see  the  distinction  contended 
for.  Under  the  former  practice,  when  money  was  paid 
into  court  which  the  defendant  accepted,  the  statute  was 
held  not  to  apply.  Merely  putting  the  fact  on  the 
record  does  not  alter  the  case.  The  plaintiff  does  not 
recover  the  sum  paid  in,  for  the  rule  (sect.  19.)  only 
enables  him,  on  accepting  it,  to  sign  judgment  for  the 
costs. 

(a)  5  B.  4;  Ad.  vi. 


1834. 

Brooks 
against 

IllGBT. 


Patteson 
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Patteson  J.  The  only  difference  made  by  the  pre-  1834. 
sent  rules  is,  that  the  parties  now  do  that  on  the  record 

Brooks 

which  was  formerly  done  by  rule  of  court  and  not  against 

RiGBY. 

pleaded. 

Williams  J.  concurred. 

Rule  refused. 


Robins  and  Another  amlnst  Cresswell.  Thursday, 

°  Nov.  6th. 

^HE  defendant,  being  in  custody  of  the  marshal,  was  The  compul- 
brought  up  under  the  compulsory  clause  of  the  Lords'  (s.^s.)  of  the 
Act,  33  G.  3.  c,  5.  s.  3.      By  the  marshal's  certificate  ^^^o^s^tjs. 
of  the  causes  of  detention,  it  appeared  that  the  process  can  be  enforced 

^  r  only  where  the 

upon  which  the  defendant  had  been  committed  in  exe-  sum  for  which 

the  party  is  in 

cution  was  indorsed  as  follows  :  —  "  Take  253Z.  with  execution 

amounts  to  no 

interest  on  250/.  from  19th  November  1830,  to  the  day  more  than  soo^. 

costs  ZTicluclcd* 

of  payment,  and  165.  for  writ,  besides,"  &c.    The  judg-     a  judgment 

^      f.  fr«i  f  creditor,  under 

ment  was  upon  a  warrant  of  attorney.     Ihe  sum  of  a  warrant  of 
253/.  was  composed  of  250/.  debt  and  3/.  costs.    The  "^J^' 

^  out  execution 

debt  and  interest,  at  five  per  cent.,  with  costs  (but  not  for  253/.,  con- 

^  sisting  of  250L 

without),  amounted  to  more  than  300/.  debt  and  3/. 

costs,  and  also 
for  interest  on 

72.  V,  jRickards,  on  behalf  of  the  prisoner,  now  con-  day^named  till 
tended  that  the  clause  could  not  be  enforced.  The  tlnu^The^' 
execution,  being  partly  for  interest  to  the  day  of  pay-  fafen^n"ex'!^ 
ment,  is  irregular  in  that  respect,  and  therefore  invalid  et^utjon,  and 

"  ^  detained  till  the 

altogether.    If  interest  is  claimed  according  to  the  in-  debt  and  in- 

.  terest,  with  the 

dorsement,  the  sheriff  cannot  know  at  what  rate  to  addition  of 

.  costs  (but  not 

calculate  it  r     ITaunton  J,    The  plaintiff  would  be  without),  ex- 

^.  1  J  1       1  .   1  11.  ^  ceeded  300^.  : 

entitled  to  the  highest  legal  interest,  five  per  cent.]  Held,  that  the 
Taking  the  interest  at  five  per  cent.,  and  adding  the  clause  cS 

C  4  debt  'r,^;"- 
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1834.       debt  and  costs,  the  sum  for  which  the  prisoner  is  detainee} 
will  amount  to  more  than  300/. ;  and  the  compulsory 

Robins 

against       clause  of  S3  G.  3.  c.  5.  (a)  operates  only  where  the  debtor 

Cresswkll. 

"  shall  be  charged  in  execution  for  any  sum  or  sums 
not  exceeding  the  sum  of  300Z." 

W.  H,  Watson^  contra.  As  to  the  interest,  it  may  be 
doubted  whether  the  plaintiffs  are  entitled  to  it,  and  they 
are  willing  to  waive  it.  \Taunton  J.  The  only  question 
is,  whether  the  debtor  has  been  charged  in  execution 
for  more  than  300/.  Williams  J.  The  act  32  G.  2.  c.  28. 
5. 16.  gives  the  compulsory  power  in  the  case  of  any 
prisoner  who  "  shall  be  committed  or  charged  in  exe- 
cution in  any  prison  or  gaol  for  any  debt  or  damages 
not  exceeding  the  sum  of  100/.,  besides  costs  of  suit^  In 
Stat.  33  G.  3.  c.  5.  5.  3.,  which  raises  the  amount  to  300/., 
nothing  is  said  of  costs  (6).]  In  practice  the  two  statutes 
have  always  been  construed  alike,  and  the  costs  not 
reckoned.  [Taunton  J.  The  presumption  must  be  that 
the  omission  of  the  words  "  besides  costs'*  in  stat. 
33  G.  3.  c.  5.  was  intentional.]  The  only  object  of  that 
clause  was  to  substitute  300/  for  100/. :  and  this  is  the 
view  taken  of  it  in  1  Chitti/s  Statutes^  tit.  Insolvent  Debtors, 
p.  581,  where  the  enactment  is  thus  given  :  —  That  "if 
any  prisoner,  who,  after  the  said  fifteenth  day  of  June 

(a)  33  G.  3.  c.  5.  s.  3.  enacts  "  That  every  creditor  or  creditors,  his, 
her,  or  their  executors  or  administrators,  at  whose  suit  any  debtor  shall 
be  charged  in  execution  for  any  sum  or  sijms  not  exceeding  the  sum  of 
300^.,  shall  have  such  remedy,  by  compelling  such  debtor  to  deliver  up 
his  or  her  estate  and  effects  for  the  benefit  of  his  or  her  creditors,  as  is 
provided  by  the  before  recited  act"  (32  G.  2.  c.  28.)  "in  cases  where 
the  sum  for  which  such  debtor  shall  be  in  execution  does  not  exceed 
the  sum  of  lOO;." 

(6)  Nor  in  26  G.  3.  c.  44.  s.  2.  which  raises  the  required  amount  of 
debt  to  200/. 

1759, 
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1759,  shall  be  committed  or  charged  in  execution  in       1834?.  • 

any  prison  or  gaol,  for  any  debt  or  damages  not  exceed- 

ing  the  sum  of  100/.  [since  extended  to  200/.  by  26  G.  3.  against 

Cress  WEiiT*^ 

c,  44.  s.  2.,  and  to  300/.  by  33  G.  3.  c.  5.  s.  3.]  besides 
the  costs  of  suit,  shall  not"  &c.  (a).  The  provision 
in  the  present  statute  is,  that  the  creditor  "  shall  have 
suck  remedy  by  compelling  the  debtor  to  deliver  up 
his  estate,  "  as  is  provided  by  the  before  recited  act, 
in  cases  where  the  sum  for  vi^hich  such  debtor  shall  be 
in  execution  does  not  exceed  the  sum  of  100/." 


Lord  Denman  C.  J.  I  think  the  clause  cannot  take 
effect  in  this  case.  The  compulsory  clause  of  the  act 
32  G.  2.  c,  28.  was  made  applicable  to  cases  where  the 
debt  or  damages  did  not  exceed  100/.,  besides  costs  of 
suit.  By  the  act  now  in  force,  the  sum  is  raised  to 
300/.,  but  nothing  is  said  of  costs. 


Taunton  J.  concurred. 


Patteson  J.  I  am  of  the  same  opinion ;  and  if  a 
party  chooses  to  indorse  his  process  for  levying  interest, 
and  then  wait  till  the  interest  raises  the  sum  for  which 
the  defendant  is  in  execution  above  300/.,  it  is  his  own 
fault  that  he  loses  the  benefit  of  the  act. 


Williams  J.  concurred. 

The  defendant  was  remanded. 

(a)  In  I  TidcCs  Practice,  382,  9th  ed.,  the  material  words  are  stated 
as  follows:  "not  exceeding  100/.,  besides  costs,  (since  extended  to  200Z. 
by  the  26  G.  3.  c.  44.  s.  2.,  and  to  300/.  by  the  33  G.  3.  c  5.  s.  3.,  which 
is  made  perpetual  by  the  39  G.  3.  c.  50.)." 
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Thursday/,  BoND  amiust  DoWNTON. 

Nov.  6th.  ° 

Declaration  for  T^RESPASS  for  seizing,  taking  and  carrying  away  the 

seizing  pigs ;  X         ^     ^  ^ 

plea,  that  de-  plaintiff*s  pigs  and  converting  them,  &c.    Plea,  that 

possessed  of  a  before,  and  at,  &c.,  defendant  was  lawfully  possessed  of 

wWch  ^  certain  close,  with  the  appurtenances,  called  Harding^ 

eating^&c^and  ^^^^        P^S^  VfevG,  wrongfully  in  the  same,  eating, 

were  taken  ^c.i  and  the  plea  then  justified  for  a  distress  damasre 

damage  fea-  '                                    j  o 

sant:  replica-  feasant.    Replication,  that  the  defendant  was  not  pos- 

tion,  that  the  - 

defendant  was  sessed  of  the  said  close  in  the  plea  mentioned,  wherein 

not  possessed  i         •  i    .                n       i       i          •                             i  •  i 

of  the  said  the  said  pigs  were  alleged  to  be  eating,  &c. ;  upon  which 

saSVlea  men-  issue  was  joined.   On  the  trial  before  Lord  Denman  C.  J. 

fhTpigrwere^^  ^^^^        /^^//s  assizes,  it  appeared  that  the  defendant 

alleged  to  be  possessed  of  a  closc,  Called  Hardins^  but  that  there 

eatmg,  &c. ;  ^                                  '                           ^ ' 

and  issue  there-  were  Other  closes  adjacent,  of  the  same  name.  The 

There 


on. 


were  several      Lord  Chief  Justice  told  the  jury,  that  the  plea  asserted 

adjacent  closes 

called  H,        the  defendant  to  have  possession  of  the  close  in  which 

Held,  that  ,       .  .  ,  .  ,     .         .  .  , 

the  defendant  the  pigs  were  trespassing,  and  that,  upon  the  issue  joined, 
sh^w^that^he*    they  Were  to  say  whether  this  was  so.    Verdict  for  the 

was  possessed  plaintiff, 
of  a  close  in 
which  the  pigs 
were  eating, 

&c.  and  that  it      Bomvas  Scrjt.  now  moved  for  a  new  trial,  on  the 

was  not  enough 

for  him  to       ground  of  misdirection.    The  case  was  put  to  the  jury, 

shew  his  pos-  i       i  p     i  i         i  i     i  • 

session  of  a  as  if  the  defendant  was  bound  to  prove,  not  only  his 
j£,  possession  of  the  close,  but  the  fact  of  the  trespass  on 

the  close :  whereas  the  replication  admits  the  trespass, 
and  traverses  the  possession  only.  The  defendant  es- 
tablished his  case,  by  shewing  his  possession  of  the 
close  Harding ;  and  this,  whatever  number  of  closes  of 
the  same  name  there  might  be. 

Taunton 
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Taunton  J.  The  plaintiff  says  that  the  defendant 
was  not  possessed  of  the  said  close  in  the  plea  men- 
tioned, wherein  the  said  pigs  are  alleged  to  be  eating,  &c. 
The  gist  of  the  issue  is,  whether  the  defendant  was 
possessed  of  the  close  in  which  the  pigs  were  doing 
damage.  I  cannot  see  that  there  is  any  misdirection. 
By  the  issue  being  joined  on  the  possession  of  the  place 
wherein  the  pigs  were  trespassing,  the  cause  is  put  on 
the  true  grounds ;  otherwise,  the  issue  would  have  been 
wholly  immaterial,  and,  if  found  for  the  defendant, 
would  not  have  established  a  defence. 

Patteson  J.  The  plea  contains  two  propositions : 
first,  that  the  defendant  was  possessed  of  a  close ; 
secondly,  that  the  pigs  were  trespassing  on  it.  The 
plaintiff  does  not  deny  the  trespass :  but  he  denies 
that  the  defendant  was  in  possession  of  that  close.  If 
the  plea  had  been,  that  the  defendant  was  possessed 
of  the  close  where  the  pigs  were  trespassing,  there 
could  have  been  no  question  but  that  the  direction  was 
right.  The  plea  does  unnecessarily  name  the  close ; 
but  the  name  is  quite  unimportant.  Had  it  been  left 
to  the  jury  to  say,  whether  the  defendant  possessed  the 
close  named  Harding^  in  which  the  pigs  were  tres- 
passing, it  would  have  come  to  the  same  thing;  the 
transaction  must  be  incorporated  with  the  close. 

Williams  J.  I  am  entirely  of  the  same  opinion. 
My  brother  Bompas  complains  that  the  question  left  to 
the  jury  was  larger  than  that  on  the  record;  the  issue, 
however,  was  not  enlarged,  but  only  explained. 


1834. 


Bond 

against 

DOWNTON. 


Lord 
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1834.         Lord  Denman  C.  J.     The  description  of  the  close 
included  the  trespass,  as  well  as  the  name  of  Harding : 

Bond 

against       and  it  was  necessary  that  the  attention  of  the  jury 

DoWNTOK. 

should  be  called  to  this.  It  was  only  by  means  of  the 
trespass  that  the  close  could  be  identified. 

Rule  refused. 


Thursdayt 
Nov.  6th. 


Doe  dem.  Robert  Wheeler  against  Arthur 
Wheeler. 


A  feoffment, 
for  the  con- 
sideration of 
natural  love 
and  affection, 
and  10s.,  does 
not  require  two 
stamps  of 
\l.  15s.  each, 
under  stat. 
55  G.  3.  c.  184. 
Sched.  Part  I. 
titles  Feoff- 
ment and  Con- 
veyance. 


J^JECTMENT  for  lands  in  the  county  of  Dorset, 
On  the  trial  before  Lord  Denman  C.  J.,  at  the  last 
Dorchester  assizes,  the  plaintiff  proved  his  title  to  the 
premises  as  heir  at  law,  and  eldest  son,  of  Charles 
Wheeler^  who  was  father  of  both  plaintiff  and  defendant, 
and  who  had  been  seised  of  the  premises  during  his 
lifetime.  The  defendant  lived  with  the  father,  till  the 
death  of  the  latter,  on  the  premises,  and  kept  possession 
from  the  time  of  the  death.  In  answer  to  the  plaintiff's 
case,  the  defendant  produced  a  deed  of  feoffment  from 
the  father  to  him,  the  consideration  of  which  was 
natural  love  and  affection,  and  105.  There  was  no 
power  of  attorney  in  the  deed.  This  deed  had  two 
stamps,  one  of  1/.,  and  the  other  of  ll,  155.  The 
counsel  for  the  plaintiff  objected  that  there  should  have 
been  two  stamps  of  IZ.  155.  each;  but  the  Lord  Chief 
Justice  overruled  the  objection,  and  the  jury  found  a 
verdict  for  the  defendant,  leave  being  reserved  to  the 
plaintiff  to  move  to  set  it  aside. 


Butt 
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Butt  now  moved  accordingly.    The  first  part  of  the  1834. 
schedule  to  stat.  55.  G.  3.  c.  184.  under  the  head  Feoff- 

Doe  dem. 

ment,  contains  the  following  words:  —  "Feoffment  of  Wheeler 

aaainst 

lands  or  other  hereditaments  in  England,  not  otherwise  Wheeler. 
charged,  1/.  155."  That  applies  to  the  present  case, 
the  schedule  containing  no  express  charge  upon  feoff- 
ments for  the  consideration  of  natural  affection.  But 
the  question  is,  whether  any  and  what  further  stamp 
is  required.  The  schedule,  part  1.,  tit.  Conveyance, 
after  specifying  the  charges  on  the  first  class  of  con- 
veyances for  valuable  consideration,  goes  on  thus:  — 
"  And  where  any  freehold  lands  or  hereditaments  in 
England  shall  be  conveyed  by  a  deed  of  feoffment,  with 
or  without  any  letter  or  letters  of  attorney  therein  con- 
tained to  deliver  or  receive  seisin,  or  by  a  deed  of 
bargain  and  sale  inrolled;  such  deed  of  feoffment  or 
bargain  and  sale,  unless  accompanied  with  a  lease  and 
release,  shall  be  charged  with  a  further  duty  as  follows.'* 
The  charges,  which  are  then  specified  immediately 
after,  are  indeed  estimated  only  according  to  the  pecu- 
niary consideration,  and  are  inapplicable  here,  where 
the  pecuniary  part  of  the  consideration  is  merely  no- 
minal. But  afterwards,  the  following  occurs:  — "  Con- 
veyance of  any  kind  whatever,  not  otherwise  charged 
in  this  schedule,  nor  expressly  exempted  from  all  stamp 
duty,  1/.  155."  This,  then,  is  the  second  duty  to  be 
charged.  That  some  second  duty  is  imposed,  is  manifest 
from  the  whole  tenor  of  the  act.  If  a  feoffment  be  un- 
accompanied with  a  lease  and  release,  there  is  a  farther 
duty ;  if  there  be  both  feoffment,  and  lease  and  release, 
then  there  is  no  second  duty  on  either  deed,  but  only  a 
single  duty  on  each.  So,  if  there  be  both  a  release, 
and  lease  by  bargain  and  sale,  there  are  two  duties. 

\_Patteson 


so 
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1834.  [Patteson  J.  I  should  think  that  there  must  be  a  stamp 
^    '         of  \L  3  55.  in  the  first  instance;  but  the  further  charge 

Doe  dem. 

Wheeler     sccms  to  apply  only  to  cases  of  actual  sale,  when  it  is 

against 

Wheeler.  imposed  ad  valorem.]  Certainly,  if  a  conveyance  for 
natural  affection  require  no  second  stamp  at  all,  the 
argument  fails.  But  if  there  had  been  a  lease  and 
release,  for  natural  affection,  there  must  have  been  a 
stamp  of  \L  155.  on  each,  as  conveyances  not  otherwise 
charged.  [^Patteson  J.  There  is  first  a  charge  on  the 
conveyance  ad  valorem,  and  then,  if  that  conveyance 
be  a  feoffment,  an  additional  ad  valorem  charge  is 
imposed.  How  can  you  apply  that  here  ?  Lord  Den- 
man  C.  J.  How  can  you  make  an  ad  valorem  charge 
on  natural  love  and  affection  ?] 

The  Court  {a) 

Refused  the  rule. 

(a)  Lord  Denman  C.  5.,  Taunton,  Patteson,  and  WiUiams  Js. 


Friday, 
Nov,  6th. 


Mason  against  Morgan. 


A  promissory 
note  made  pay- 
able to  a 
woman  who  is 
married  at  the 
time  of  the 
making,  passes 
by  the  indorse* 
ment  of  the 
husband  alone, 
during  the 
coverture. 


^SSUMPSIT.  The  first  count  of  the  declaration 
stated  that  the  defendant,  on  &c.,  made  his  pro- 
missory note  payable  to  Sarahf  then  and  still  the  wife 
of  John  Barnard^  or  order,  and  that  John  Barnard 
indorsed  it  to  the  plaintiff.  The  second  count  stated 
the  note  to  have  been  made  payable  to  John  Barnard 
or  order,  and  that  John  Barnard  indorsed.  The  third 
count  stated  that  Sarah  Ann,  the  wife  of  the  plaintiff, 
while  she  was  unmarried,  had  advanced  money  to  the 

defendant ; 
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defendant;  that  the  defendant,  to  secure  it,  and  while 
Sarah  Ann  was  unmarried,  had  made  the  promissory 
note  for  the  amount  payable  to  Sarah,  then  and  still 
the  wife  of  John  Barnard,  or  order,  and  delivered  it  to 
her  in  trust  and  for  the  use  and  benefit  of  Sarah  Atm ; 
that  before  the  bill  became  due,  the  plaintiff  inter- 
married with  Sarah  Ann,  and  became  thereby  entitled 
to  have  the  note  indorsed  to  him,  and  that  John  and 
Sarah  Barnard  indorsed  it  to  him.  Pleas  to  each 
count  severally,  that  the  defendant  did  not  make  the  pro- 
missory note  in  the  three  counts  mentioned  in  manner, 
&c.  On  the  trial  before  Lord  Denman  C.  J.  at  the  ad- 
journed sittings  at  Guildhall  after  Trinity  term  last,  it 
was  proved  that  the  note  was  payable  to  Sarah  Barnard, 
and  that  John  Barnard  had  indorsed  it  singly.  The 
counsel  for  the  defendant  objected  that  Sarah  Barnard 
ought  to  have  indorsed  also,  but  his  Lordship  over- 
ruled the  objection,  and  a  verdict  was  taken  for  the 
plaintiff,  with  leave  for  the  defendant  to  move  to  set  it 
aside  and  enter  a  nonsmt. 

Godson  now  moved  accordingly.  In  M^Neilage  v. 
Holloway  [a),  it  was  held  that  the  husband  of  a  woman 
to  whom  a  bill  had  been  made  payable  while  she  was 
sole,  and  who  had  married  before  its  maturity,  might 
sue  alone,  without  the  wife's  indorsement ;  but  Abbott  J. 
does  not  appear  to  have  altogether  assented  to  the 
reasons  given  by  the  rest  of  the  court ;  and  the  au- 
thority of  the  case  was  questioned  by  him  afterwards 
in  Bichards  v.  Richards  (b).  There  it  was  held  that 
a  woman  who  had  advanced  money,  which  she  had 

(a)  1  B.  ^  Aid.  218.  (6)  2  B.  4;  Ad.  453. 

received 


1834. 

Mason 
against 

MOAGAK. 
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1834.  received  as  administratrix,  to  her  husband,  and  had 
taken  a  joint  and  several  note  from  him  and  two 

Mason 

against  Others,  payable  to  herself,  by  way  of  security,  might  sue 
the  two  others  after  her  husband's  death.  \_Patteson  J. 
It  has  been  held,  that  she  could  not  indorse  alone 
during  her  coverture  («).]  That  is  admitted ;  but  the 
indorsement  of  both  husband  and  wife  is  necessary, 
that  the  continuation  of  interest  from  party  to  party 
may  appear  on  the  instrument. 

Lord  Denman  C.  J.  A  party  who  takes  such  an 
instrument  is  to  satisfy  himself  that  he  takes  it  from  the 
actual  owner ;  and  that  is  all  he  need  do.  There  is  no 
ground  for  the  rule. 

Taunton,  Patteson,  and  Williams  Js.  concurred. 

Rule  refused. 

(a)  Connor  v,  Martin,  1  Str.  516. 


Saturday, 
Nov.  8th. 


Tarleton,  and  Berkley,  Assignee  of  Pollard, 
a  Bankrupt,  against  Allhusen  and  Another. 


A  purchaser  of    A  SSUMPSIT  for  goods  sold  and  delivered.  Pleas, 

goods  accepted    JTX  _  ,  _  _ 

a  bill  for  the 
price,  which 
the  vendor  in- 
dorsed over ; 
and  the  in- 
dorsee re- 
covered judg- 
ment on  the 
bill  against  the 
purchaser,  but 
did  not  take 

out  execution ;  afterwards  the  vendor  took  up  the  bill  and  received  a  mortgage  from  the 
purchaser,  from  which,  however,  there  were  no  proceeds.  Held;  that  the  vendor  was  not, 
in  point  of  law,  paid  for  the  goods. 

leton 


first,  non  assumpsit ;  secondly,  a  set  off  for  goods 
sold  and  delivered.  On  the  trial  before  Lord  LyndJiurst 
C.  B.,  at  the  last  Northumberland  assizes,  the  counsel 
for  the  plaintiff  opened  the  following  case.  The  goods 
in  question  were  wheat,  sold  by  the  defendants  for  Tar- 
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leton  and  Pollard,  who  had  previously  purchased  the  1834. 
same  wheat  from  the  defendants  at  a  higher  price 

°       ^  Tarleton 

than  it  produced  on  the  ultimate  sale.    The  price  at  against 

Allhuskn. 

which  Tarleton  and  Pollard  purchased  remained  unpaid, 
except  so  far  as  it  was  covered  by  the  following  trans- 
action. Tarleton  accepted  a  bill  for  1800/.,  which  was 
handed  over  by  Pollard  to  the  defendants ;  and  this, 
according  to  the  plaintiffs'  statement,  was  given  and 
taken  as  applicable  to  part  of  the  price  of  the  wheat, 
which  considerably  exceeded  1800/.;  but  the  defendants 
insisted  that  the  wheat  was  sold  by  them  to  Pollard  only, 
and  that  they  took  the  bill  from  Pollard  as  applicable 
to  his  general  account,  he  being  previously  indebted  to 
them  in  more  than  that  amount.  The  bill  was  indorsed 
over  by  the  defendants  to  Messrs.  Backhouse  and  Co.,  who 
recovered  judgment  upon  it,  when  due,  against  Tarleto7i, 
No  execution  was  ever  put  in  force  upon  this  judgment; 
but  the  defendants  took  the  bill  up,  and  afterwards  took 
from  larleton  a  mortgage  of  certain  property  to  the 
amount  of  the  bill,  from  which  mortgage,  however,  they 
had  received  no  proceeds.  On  this  statement,  the  Lord 
Chief  Baron  nonsuited  the  plaintiffs. 


F,  Pollock  now  moved  for  a  rule  to  shew  cause  why 
the  nonsuit  should  not  be  set  aside,  and  a  new  trial 
had.  The  plaintiffs  having  been  nonsuited  on  the  opening 
of  their  own  counsel,  it  may  be  assumed,  for  the  pur- 
pose of  the  present  motion,  that  the  bill  was  given,  as 
the  plaintiffs  say,  to  be  applied  to  the  price  of  the  wheat, 
on  the  original  purchase  by  Tarleto?i  and  Pollard,  and 
on  behalf  of  the  two.  The  question  is,  whether  this 
really  amount  to  part  payment :  for,  if  not,  it  must  be 
admitted  that  the  plaintiffs  cannot  say  that  the  wheat, 

Vol.  II.  D  ^ 
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1834.  the  time  of  the  last  sale  by  the  defendants,  was  the 

  property  of  Tarleton  and  Pollard or,  at  any  rate,  the 

against  defendants  might  claim  to  be  unpaid  vendors  in  pos- 
Allhusen,  «gessiQjj^  ^itj^  a  lien  on  the  wheat ;  and,  in  either  view  of 
the  case,  they  need  not  use  their  plea  of  set-ofF.  \_Pat- 
teson  J.  If  they  were  unpaid  vendors  upon  credit,  they 
would  have  no  lien,  and  then  the  plea  would  be  neces- 
sary.] On  any  view  of  the  case,  the  question  is  now 
whether,  the  defendants  having  received  this  bill  for 
1800/.,  and  having  indorsed  it  over,  and  judgment 
having  been  recovered  upon  it  against  the  acceptor, 
they  are  not,  as  between  themselves  and  the  acceptor, 
precluded  from  denying  that  they  have  received  this 
1800/.  They  have  enabled  Backhouse  and  Co.  to  esta- 
blish a  judgment  debt  against  Tarleton,  who  is  now  no 
longer  liable  to  be  sued  upon  the  bill.  How  can  a  man 
owe  a  debt,  when  the  security,  which  has  been  given 
in  payment  for  it,  has  been  enforced,  and  is  itself  no 
longer  capable  of  being  the  subject  of  an  action  ? 

Lord  Denman  C.  J.  It  was  at  one  time  supposed 
that  the  law  was  as  Mr.  Pollock  puts  it  (a);  but  there  is 
now  no  doubt  that  judgment  without  satisfaction  is  no 
payment.  We  cannot  grant  the  rule,  unless  some  au- 
thority be  shewn  for  it. 

Taunton,  Patteson,  and  Williams  Js.,  concurred. 


Rule  refused. 

(a)  See  the  arguments  and  judgments  in  Drake  v.  Milcliell,  3  Eastj  251. 
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Atkins  and  Another  a<i;ainst  Owen.  Saturday, 

^  Nov.  8th. 

ASSUMPSIT  for  money  had  and  received.    On  the  In  an  action 
T       1  T  hy  A.  against 

trial  before  Lord  Denman  C.  J.  at  the  last  Devon-  o.  for  money 
s/iire  assizes,  it  appeared  that  a  person  of  the  name  of  ceived,  the 
Studdi/,  being  indebted  to  the  plaintiffs,  transmitted  to  fhat^o.^dnXted 
them,  in  part  payment,  a  bill  for  100/.,  payable  to  his  ^^'jn^JhTch'''^ 
own  order.    Studdij  had  omitted  to  indorse  this  before  ^^'^^  P'^^" 

perty  of  A., 

transmitting  it ;  and  the  plaintiffs  sent  it  to  the  defend-  and  paid  it  into 

his  own  bank- 
ant,  at  whose  house  Stiiddij  was  then  staying,  with  a  er's:  the  plain- 
request,  according  to  the  plaintiffs'  case,  that  he  would  poseVtoVove 
get  it  indorsed  by  Shiddy.    The  defendant  paid  it  to  received^c^edit 
his  own  banker.    The  plaintiffs,  in  order  to  fix  the  with  his  banker 

t  '  for  a  bill  similar 

defendant  with  the  receipt  of  the  amount,  proved  that     amount,  and 

that  there  was 

he  had  admitted  his  receipt  of  the  bill,  and  his  payment  no  correspond- 
ing debit 

of  it  to  his  banker;  they  also  proved  a  declaration  by  against  o.  in  the 
him  that  he  had  received  it,  not  for  the  purpose  of  nor  any^ credit 
getting  it  indorsed  by  Studdy,  but  under  circumstances  fiy^biU  to  the"^ 
entitling  him  to  retain  the  amount.    They  further  pro-  Held^tha"the 
posed  to  prove  that  the  banker  had  carried  to  the  credit  proposed  proof 

was  not  ad- 

of  the  defendant  the  sum  of  100/.,  and  that  this  was  missibie,  ^.'s 

bill  not  being 

done  on  account  of  a  bill,  and  that  the  bankers  had  produced, 
not  debited  him  with  any  countervailing  charge;  and 
also,  that  no  other  bill  of  the  same  amount  had  been 
placed  to  his  credit.  The  counsel  for  the  defendant 
objected  to  this  evidence  being  gone  into,  unless  the 
bill  was  produced;  and  the  Lord  Chief  Justice  non- 
suited the  plaintiffs. 


D  2  Follett 
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1834,  Follett  now  moved  for  a  new  trial.    The  defendant 

having  admitted  the  receipt  of  this  bill,  and  his  payment 

ogainst  of  it  to  his  banker,  the  credit  given  to  him  by  the 
banker  on  account  of  some  bill  must  be  applied  to 
this,  in  default  of  proof  of  the  existence  of  some  other 
oill  to  the  same  amount.  Then  there  being  no  charge 
against  the  defendant  in  the  banker*s  books,  it  is  at 
least  prima  facie  evidence  that  the  bill  has  not  been 
dishonoured,  and  that  the  defendant  has  had  the  benefit 
of  the  proceeds.  The  production  of  the  bill  could  be 
necessary  only  for  the  purpose  of  connecting  the  trans- 
action between  the  defendant  and  his  banker  with  that 
between  the  plaintiffs  and  the  defendant ;  but  that  con- 
nection is  supplied  by  the  defendant's  own  admission, 
IPatteson  J.  Do  you  say  that  the  defendant's  having 
credit  with  his  banker  would  be  a  receipt  of  the  money 
by  him?  In  Gillard  v.  Wise  [a)  the  credit  was  given 
by  the  parties  ultimately  liable  on  the  bill.  Suppose  the 
defendant  had  indorsed  it  for  a  debt,  would  that  have 
been  a  receipt  of  the  money  by  him  ?]  The  bankers, 
in  the  present  case,  had  had  the  bill ;  and,  as  it  was  not 
shewn  to  be  dishonoured,  the  presumption  necessarily 
was  that  they  had  received  the  money  for  it  on  the 
defendant's  account. 

Lord  DenMaIs  C.  J.  It  appeared  to  me  that  there 
was  nothing  but  the  bill  to  connect  the  plaintiffs  with 
the  transaction ;  and,  therefore,  I  thought  that  it  ought 
to  be  produced, 

(a)  5JB.  4;  a  134. 


Taunton 
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Taunton  J.  It  is  most  safe  to  abide  by  the  general  1834. 
rule,  that  a  document,  to  be  identified,  must  be  pro-  ~ 

'  Atkins 
duced.  against 

Owen, 

Patteson  J.    You  ought  to  have  traced  the  trans- 
action further ;  a  mere  payment  into  the  banker's  hands 
is  insufficient.   The  best  proof  would  be  the  production 
of  the  bill;  but,  at  any  rate,  it  is  not  enough  to  say  that, 
it  has  not  been  heard  of. 

Williams  J.  concurred. 

Follett  then  moved  for  a  new  trial  upon  affidavits, 
and  obtained  a  rule  nisi. 


Birch,  Administrator  of  Vincent,  against  Saturday, 

^  °  Nov.  8th. 

Dawson. 


DETINUE  for  looking-glasses  and  a  book-case.    On  A.  bequeathed 
•IIP  T  •      n/r        his  leasehold 

the  trial  before  Littledale  J.  at  the  sittmgs  in  JyitcL-  messuage,  with 

dlesex,  in  this  term,  it  appeared  that  the  plaintiff  claimed,  stovesfcoppers, 

as  administrator  of  Elizabeth  Sarah  Vincent,  under  the  ke'j^s^/bdis^'and 

will  of  George  Damon.    The  will  contained  the  fol-  o^^er  fixtures , 

o  and  fixed  fur- 

lowing  clauses :  —  "I  give  and  bequeath  unto  my  son  ^' 

G.  P,  Dawson  and  to  Frederick  Bossy,  my  leasehold  the  household  j 

goods,  fur- 
messuage,  being,  &c.,  with  the  grates,  stoves,  coppers,  niture,  plate, 

locks,  bolts,  keys,  bells,  and  other  fixtures  and  fixed  books, ^wlnes, 

furniture  therein,  and  also  the  household  goods,  furni-  andoth"rpro- 

perties  in  the 
messuage,  not 

being  comprehended  under  the  preceding  i^rms,  fixtures  and  fixed  furniture,  to  V.  absolutely. 
There  were  in  the  messuage  looking-glasses,  standing  on  chimney  pieces,  and  nailed  to  the 
wall ;  and  a  book-case,  standing  on  (but  not  fastened  to)  brackets,  and  screwed  to  the  wall : 
Held,  that  V.  took  only  a  life  interest  in  these. 

D  3  ture. 
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1834.       ture,  plate,  linen,  books,  china,  wines,  and  liquors  therein 
at  the  time  of  my  decease,  upon  the  trusts  herein-after 

BlIlCH  '      ^  ^ 

against       declared  of  and  concerning  the  said  leasehold  messuage, 

Dawson. 

fixtures,  and  fixed  furniture,  upon  trust  to  permit 
Elizabeth  Susan  Vincent  to  have  the  use  and  enjoyment 
thereof  during  her  life,  she  paying  &c. ;  and  as  to  the 
said  household  goods,  furniture,  plate,  linen,  china, 
books,  wines,  and  liquors,  and  other  properties  in  that 
messuage  not  being  comprehended  under  the  preceding 
terms  fixtures  and  fixed  furniture,  in  trust  for  the  said 
jE.  S.  V,  absolutely  as  her  own  property."  The  looking- 
glasses  stood  on  the  chimney  pieces,  and  were  fastened 
by  nails  on  each  side  to  the  wall.  The  book-case 
stood  in  a  recess,  which  it  did  not  fit,  upon  brackets 
which  were  fixed  to  the  wall,  but  to  which  it  was  not 
attached  ;  and  it  was  fastened  above  by  a  screw  to  the 
wall,  in  order  to  prevent  it  from  failing.  The  learned 
Judge,  being  of  opinion  that  these  articles  came  within 
the  terms  "  fixtures  and  fixed  furniture,"  nonsuited  the 
plaintiff. 

G.  T.  White  now  moved  for  a  new  trial.  The  par- 
ticular words  used  in  conjunction  with  the  general  words 
"  fixtures  and  fixed  furniture  "  will  restrain  the  latter, 
vi^hich  can  only  apply  to  things  ejusdem  generis  with 
the  former,  according  to  the  dictum  of  Lord  Lyndhurst 
in  Lewis  v.  Rogers  (a).  Here  the  particular  words 
"grates,  stoves,"  &c.,  comprehend  exclusively  articles 
necessary  for  the  occupation  of  the  house ;  the  articles 
in  question  are  not  so.  Again,  the  class  of  property 
first  mentioned  in  the  will  is  to  go  with  the  leasehold 


(a)  1  Cr,  M.  ^  R.  52.    S.  C  4  Ti/rwh.  875. 

mes- 


Dawsom^, 
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messuage.  The  lease  might  expire  in  the  lifetime  of  ISSi. 
E,  S.  Vincent ;  and  it  is  probable  that  the  testator  meant  ~" 

Birch 

to  give  her  an  absolute  property  in  all  which  would  ^gainst 
not  necessarily,  on  such  an  event,  go  to  the  reversioner 
as  fixtures,  but  might  be  removed  during  the  term. 
Now,  the  chimney-glasses  and  book-case  would  go  to 
the  reversioner  if  left  in  the  house  after  the  term,  but  not 
otherwise ;  Poolers  case  (a).  In  Beck  v.  Rebow  (b)  there 
was  a  devise  in  trust  to  perform  marriage  articles,  in 
which  latter  it  was  covenanted  that  there  should  be 
granted  to  the  plaintiff  a  house  and  "  all  the  pictures 
upon  the  staircase,  over  the  doors  and  chimney-pieces, 
and  all  things  fixed  to  the  freehold  of  the  messuage 
and  it  was  held  that  pier-glasses,  hangings,  and  chim- 
ney-glasses, nailed  to  the  wall,  without  any  wainscot 
between  them,  did  not  pass  under  the  words.  Yet  in 
that  case  there  was  no  description,  as  in  the  present,  of 
articles  necessary  for  the  occupation  of  the  house.  In 
Allen  V.  Allen  {c)  a  question  arose  between  the  heir 
and  the  devisee  of  "  furniture ; "  and  the  Lord  Chan- 
cellor (King)  said,  "  By  the  word  furniture,  the  defend- 
ant is  not  entitled  to  the  m.arble  slabs  or  chimney- 
pieces,  or  any  thing  fixed  to  the  freehold  in  the 
house ; .  .  ,  and  glasses  in  pannels  are  to  be  considered 
as  part  of  the  freehold,  but  not  if  they  are  screwed  in." 
"  Fixed  furniture"  here  must  mean  the  same  thing  as 
"fixtures;"  but  if  the  meaning  of  the  testator,  in  his 
use  of  the  word,  is  to  be  speculated  upon,  the  only  safe 
test  must  be  the  other  words  which  he  has  used. 

(a)  1  Salk,  368.  (6)  1  P.  W.  94.  (c)  Moseli/,  112. 


Lord 
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Lord  Denman  C.  J.  The  will  mentions  three  classes 
of  articles ;  fixtures,  fixed  furniture,  and  furniture  not 
fixed.  We  must  see  what  will  answer  to  each  of  these 
three  classes.  Bells  and  other  fixtures  constitute  the 
first.  The  articles  which  may  be  removed  by  the  hand 
at  once  constitute  the  third.  The  intermediate  class  is 
furniture  which  is  fixed  ;  and  that  appears  to  me  to 
comprehend  the  articles  in  question. 

Taunton  J.  I  perfectly  agree  with  Mr.  Whiter  that 
looking-glasses  and  book-cases  are  not  only  not  speci- 
fically the  same  as  grates,  stoves,  and  the  other  articles 
enumerated  in  the  earlier  part  of  the  will,  but  also  that 
they  are  not  ejusdem  generis  with  such  articles.  But  I 
know  of  no  rule  which  lays  down  that,  when  such  general 
words  as  we  have  in  this  case  occur,  their  application 
is  to  be  limited  to  things  ejusdem  generis  with  those 
which  have  been  before  enumerated.  We  are,  therefore, 
at  liberty  to  consider  the  only  real  question  in  this  case; 
that  is,  whether  looking-glasses  and  book-cases  are  "fixed 
furniture,"  in  the  sense  in  which  the  testator  has  used 
the  w^ords.  Now  it  is  clear  that  by  "  fixed  furniture"  he 
meant  something  besides  mere  fixtures.  Are  not  look- 
ing-glasses furniture  ?  and  are  not  these  looking-glasses 
fixed  ?  If  so,  are  they  not  fixed  furniture  ?  I  think 
that  fastening  the  glasses  by  nails,  and  the  book-case  by 
a  screw,  makes  them  fixed.  Both  descriptions,  therefore, 
concur. 

Patteson  J.  The  testator  has  chosen  to  use  expres- 
sions which  are  new;  but  it  is  clear  that  he  makes  a 
dislinction  between  fixed  furniture  and  furniture  which 
is  not  fixed.    The  furniture  in  question  is  fixed.  It 

may, 


1834. 
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may,  indeed,  be  said  that  "fixtures"  must  mean  only  1834. 
articles  of  the  same  kind  with  those  before  enumerated ;  " 

Birch 

but  the  "  fixed  furniture"  is  another  thing  altogether.  against 

Dawson. 

Williams  J.  I  entirely  agree.  Mr.  White  is  driven 
to  contend  that,  in  this  will,  "  fixtures "  and  "  fixed 
furniture"  mean  the  same  thing;  whereas  it  is  obvious 
that  the  words  are  used  in  express  contradistinction ; 
just  as,  on  the  other  hand,  the  "  fixed  furniture "  is 
opposed  to  books,  wines,  &c.,  which  are  not  fixed  at 
all.  The  argument  as  to  "  fixtures  "  is  therefore  inap- 
plicable. 

Rule  refused. 


Philpott  aminst  Jones.  Mondat/, 

°  Nov.  10th. 

DEBT  for  ffoods  sold,  meat,  drink,  &c.  provided,  and  Plaintiff,  in  an 
,  '         f  action  of  debt, 

for  money  paid,  and  on  an  account  stated.    The  proceeded  for 

18/.,  but  de- 
defendant  pleaded,  among  other  pleas,  a  set-off^;  and,  as  liveredapar- 

to  the  goods  and  drink,  that  the  same  consisted  wholly  demand,  con- 

of  spirituous  liquors ;  and  that  there  was  not  at  any  one  Jo  the^amount 

time  any  debt  contracted  for  the  same,  or  any  part  , 

^  J    I         spirits  supplied 

thereof,  to  the  amount  of  205.  or  upwards.    The  plain-  ^"  quantities 

not  amounting 

tiff,  by  his  replication,  denied  the  matter  of  both  pleas,  to  20s.  at  a 

time,  and 

The  amount  indorsed  on  the  bill  of  summons,  as  claimed  23i.  s^.forother 
in  the  action,  was  18/.;  and  the  plaintiff  delivered  a  appeared  at  the 
particular  of  demand  to  that  amount.    He  afterwards,  fendant^had" 

paid  plaintiff 

17/.,  but  there  was  no  proof  of  any  appropriation  of  the  payment  by  either.  The  jury 
found  that  the  plaintiff  had  appropriated  111.  of  the  17/.  already  paid,  to  the  demand  for 
spirits,  and  they  gave  him  a  verdict  for  1 71. 

Held,  that  such  finding  v^^as  not  in  contravention  of  stat.  24  G.  2.  c.  40.  s.  12.,  which 
prohibits  any  recovery  for  spirituous  liquors  unless  the  debt  shall  have  been  contracted  at 
one  time  to  the  amount  of  20^. 

under 
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Philpott 
against 

JOMES. 


under  a  judge's  order,  delivered  a  fuller  particular, 
which  contained  an  account  of  spirituous  liquors  sup- 
plied to  the  defendant  on  different  days,  at  a  rate  never 
amounting  to  205.  in  a  day,  but  forming  a  total  charge 
of  11/.  2s.;  and  there  was  also  an  account  of  other 
articles,  amounting  to  23L  2s.  At  the  trial  before  the 
under-sheriff  of  Middlesex,  by  writ  of  trial,  in  the  last 
vacation,  it  appeared  that  the  defendant  had  paid  the 
plaintiff  111.  on  the  account  between  them;  but  there 
was  no  proof  that  either  party  had  said  any  thing  of 
applying  the  money  so  paid  to  any  specific  part  of  the 
demand.  The  defendant's  counsel  contended  that  he 
had  a  right  to  consider  the  demand  of  11/.  2s.  for 
spirits  as  forming  part  of  the  residue  of  111.  claimed 
by  the  plaintiff,  after  allowing  for  the  17/.  already  paid; 
in  which  case  the  stat.  24  G.  2.  c.  40.  {a)  would  apply, 
and  the  plaintiff's  claim  must  be  further  reduced  by 
11/.  2s.  The  under-sheriff  left  it  to  the  jury,  whether 
the  plaintiff,  when  he  received  the  17/.,  appropriated 
11/.  2s,  of  it  to  the  payment  of  his  demand  for  spirits; 
directing  them,  if  they  so  found,  to  give  the  plaintiff  a 
verdict  for  17/.  The  jury  were  of  opinion  that  the 
appropriation  was  ,  made  and  they  found  their  verdict 
accordingly  for  1 7/^ 


Mansel  now  moved  for  a  new  trial,  or  (by  leave 
reserved)  to  reduce  the  damages.  This  is  not  a  case 
in  which  an  appropriation  by  the  creditor  ought  to 


(a)  Stat.  24  G.  2.  c  40.  5. 1 2.  enacts,  that  no  person  "  shall  be  en- 
titled unto  or  maintain  any  cause,  action  or  suit  for,  or  recover  either 
in  law  or  equity,  any  sum  or  sums  of  money,  debt  or  demands  whatsoever, 
for  or  on  account  of  any  spirituous  liquors,  unless  such  debt  shall  have 
been  really  and  bona  fide  contracted  at  one  time,  to  the  amount  of  20*. 
or  upwards," 

have 
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have  been  presumed.  The  plaintiff,  by  proceeding  for 
only  18/.,  gives  general  credit  for  a  certain  sum  re- 
ceived: by  inserting  in  his  particular  all  the  items  of 
demand,  up  to  34</.,  he  admits  that  there  has  been 
no  specific  appropriation.  The  statute  says  expressly, 
that  no  person  shall  recover  any  sum  or  demand  for 
spirituous  liquors,  unless  such  debt  shall  have  been 
contracted  at  one  time  to  the  amount  of  205.  By 
allowing  the  plaintiff  to  say  now  that  the  former  pay- 
ment was  appropriated  to  this  part  of  his  claim,  he 
would  in  effect  be  enabled  to  recover  in  contravention 
of  the  statute,  and  upon  a  consideration  which  the 
statute,  in  effect,  renders  illegal.  [Taunton  J.  He 
did  not  recover  for  the  spirits  in  this  action,  if  the 
jury  were  of  opinion  that  he  had  been  paid  for  those 
already.]  The  plaintiff'  ought  to  have  shewn  that  he 
appropriated  the  payment. 

Lord  Denman  C.  J.  If  this  action  were  brought  for 
the  11/.  2s,  claimed  for  spirits,  the  statute  would  be 
an  answer ;  but  the  action  is  not  brought  for  that ;  the 
plaintiff  seeks  to  recover  what  is  due  after  that  has  been 
paid.  The  question  is,  whether  the  jury  were  warranted 
in  saying  that  the  former  payment  was  on  account  of  the 
spirits.  The  defendant  made  no  appropriation  of  that 
payment;  the  plaintiff,  therefore,  might  elect  at  any 
time  to  appropriate  it  to  this  part  of  his  demand. 

Taunton  J.  The  spirits  have,  in  this  case,  been 
excluded  from  the  verdict.  The  rule  is,  that  if  a  debtor 
pays  money  on  account,  and  does  not  at  the  time  state 
how  it  is  to  be  applied,  the  creditor  may  make  the  appro- 
priation. Here,  the  17/.  was  paid  without  any  appli- 
cation 
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cation  to  particular  items  of  the  account.  The  plaintiff 
then  might  apply  that  payment  to  the  items  in  question; 
and  he  was  not  bound  to  tell  the  defendant,  at  the  time, 
that  he  made  such  application ;  he  might  make  it  at  any 
time  before  the  case  came  under  the  consideration  of  a 
jury.  There  is,  therefore,  no  "  action  maintained,"  or 
"recovery,"  for  the  spirits,  in  this  case,  according  to 
the  terms  of  the  statute;  and  there  is  no  provision  in 
the  act  that  a  party  having  been  paid  for  spirits  supplied 
in  the  quantities  there  mentioned,  shall  be  liable  to  re- 
fund. The  defendant,  if  he  wished  to  avail  himself  of 
the  act,  should  have  appropriated  the  payment  at  the 
time  of  making  it. 

Williams  J.  (a).  The  objection  is,  that  this  action 
may  be  considered  as  brought  for  the  particular  part  of 
the  account  to  which  the  statute  would  apply :  but  the 
defendant  has  disarmed  himself  of  this  objection  by  not 
appropriating  the  payment  when  he  made  it.  The 
payment,  having  been  made  on  account  of  the  spirits, 
is  valid;  he  could  not  have  brought  an  action  to  re- 
cover the  money  back. 

Rule  refused  {b). 

(a)  Patteson  J.  was  absent. 

(6)  See  Cruickshanks  v.  Rose,  I  M.  ^  Rob.  100.  Also  Wright  v.  Laing, 
3  B.  ^  C.  165.,  as  to  the  case  of  an  unappropriated  payment  where  one  of 
the  demands  arises  upon  a  matter  forbidden  by  law. 
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Ex  parte  Law.  Monday, 

Nov.  10th. 

y^UGHTMAN  had  obtained  a  rule,  in  Trinity  term  A  testator  died, 
last,  calling  upon  Mm'y  Wood  to  shew  cause  why  l"?otney  for^^ 
a  writ  in  the  nature  of  a  writ  of  prohibition  should  not  indudkuTlhe 
issue  to  the  Judge  of  the  Prerogative  Court  of  Canter-  Preparatfon  of 

o  ^  his  will,  which 

hunji  commandinfj  him  to  stay  all  further  proceedinors  ^^^^  ^^e 
.  r  o     custody  of  the 

against  John  La*m  in  the  matter  of  Joseph  Wood  deceased,  attorney :  the 

Prerogative 

until  the  lien  of  him,  John  Laiio,  and  of  Richard  Coatcs  Court  having 
on  the  will  of  Joseph  Wood  should  have  been  satisfied  or  torney  (at^the 
discharged.    The  affidavits  in  support  of  the  rule  stated  p"ersonTl  re- 
that  Lats)  and  Coates  were  attorneys,  and  had  been  em-  P^'^sentatives) 

'  to  bring  m 

ployed  as  such  by  Joseph  Wood  deceased ;  that  J,  W.,  at 

^     ^  .  .  ^^^^^  '^^  the 

the  time  of  his  death,  owed  them  200/.  for  business  done,  registry  of  that 

court,  the 

including  the  preparation  of  his  will ;  that  J.  W.  de-  Courtof  King's 
posited  the  will  with  Law  and  Coates ;  that  it  remained  in  in  this  stage  of 
their  custody  till  the  dissolution  of  partnership  between  ings^to^inter- 
Law  and  Coates ;  and  that  since  the  dissolution,  and  up  hibition^on'the 
to,  and  always  since,  the  time  of  J,  W,'s  death,  it  had  ground  of  the 

*'  attorney  s 

remained  in  the  custody  of  Law ;  that  application  had  claim  to  a  lien 

on  the  will. 

been  made,  soon  after  the  death  of  J,  W.,  to  Law,  by 
the  son  and  son-in-law  of  J.  W,,  on  behalf  of  Mary 
Wood  the  widow  of  J.  W.,  to  know  if  the  will  was  in 
his  custody,  which  Law  admitted,  but  insisted  upon 
having  his  account  settled  before  the  will  was  given  up, 
upon  which  they  directed  him  to  make  out  his  bill ;  that 
Law  gave  them  a  copy  of  the  will ;  that  afterwards 
Mary  Wood  made  a  written  application  to  Law  to  have 
the  will  delivered  to  her,  and  the  bill  sent  in ;  that  Law 
subsequently  delivered  the  bill  of  costs,  but  persisted  in 

his 
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1834.  his  refusal  to  deliver  up  the  will  till  his  account  was 
"  settled,  whereupon  he  was  served  with  a  citation  from 

Ex  parte  ^ 

Law.  the  Prerogative  Court  of  Canterbury^  at  the  instance  of 
Mary  Wood,  requiring  him  to  appear  in  that  court,  and 
bring  in  and  leave  in  the  registry  of  that  court  the 
original  will.  Law  further  deposed  that  he  w^as  ad- 
vised that  he  and  Coates  had  a  lien  on  the  will  at  com- 
mon law,  but  he  was  informed  that  the  Prerogative 
Court  would  decree  that  he  should  give  up  the  will 
without  payment  of  his  bill  of  costs.  It  was  further 
sworn  that  Sir  John  Nicholl,  the  Judge  of  the  Preroga- 
tive Court,  had,  on  a  day  subsequent  to  the  day  on 
which  the  citation  required  the  will  to  be  brought  in, 
declared,  upon  the  case  being  mentioned,  that  the  claim 
of  lien  was  no  excuse  for  not  bringing  in  the  will ;  and 
that,  if  it  was  not  brought  in  on  or  before  the  next 
sitting  of  the  court,  he  should  pronounce  Law  to  be 
in  contempt. 

Follett  now  shewed  cause.  The  Prerogative  Court 
has  an  exclusive  jurisdiction  as  to  the  probate  of  wills, 
or  compelling  the  production  of  them  :  this  Court,  there- 
fore, will  not  interfere  by  prohibition,  which  is  a  pro- 
ceeding applicable  properly  to  cases  where  the  Spiritual 
Court  is  exceeding  its  jurisdiction.  As  to  the  question 
of  lien,  this  Court,  if  a  proper  case  should  appear,  may 
interfere  when  tlie  question  arises  ;  but  they  will  not 
anticipate  it. 

Wightman,  contra.  It  is  true  that  the  Spiritual  Court 
has  exclusive  jurisdiction;  but  the  question  here  is,  whe- 
ther the  Court  of  King's  Bench  will  interfere  to  prevent 
the  Spiritual  Court  from  proceeding  in  derogation  of 

the 
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the  common  law.  In  a  tithe  suit,  this  Court  inter- 
feres when  a  question  of  modus,  or  other  matter  of 
common  law,  arises.  Here  a  lien  is  claimed,  which 
is  matter  of  common  law.  If  this  application  were 
to  fail,  an  attorney's  lien  on  a  will  would  be  altogether 
nugatory. 

Lord  Denman  C.  J.  Your  application  goes  to  pre- 
vent the  Spiritual  Court  from  even  having  the  will 
brought  in  till  the  lien  is  satisfied.  You  do  not  call 
on  them  not  to  keep  it  in  the  registry.  We  cannot 
presume  that,  when  they  have  ordered  the  will  in,  they 
will  do  any  thing  improper.  Supposing  the  question 
of  lien  to  arise,  we  should  see  whether  we  could  give 
effect  to  the  right  without  injuring  parties. 

Taunton  J.  There  is  clearly  no  ground  for  this 
application.  It  is  assumed  thafe  the  Prerogative  Court 
are  going  to  act  in  derogation  of  the  course  of  common 
law ;  that  is,  that  they  will  try  the  right  of  lien.  I  know 
that  when  a  Spiritual  Court  proceeds  to  try  a  custom,  or 
other  similar  question,  this  Court  will  interfere.  But  at 
present,  it  does  not  appear  that  anything  is  going  to  be 
done  in  derogation  of  the  common  law.  The  Spiritual 
Court  has  not  only  jurisdiction  over  wills,  but  exclusive 
jurisdiction;  and  they  are  not  exceeding  that  jurisdiction 
when  they  order  the  will  to  be  brought  in.  We  cannot 
act  upon  the  mere  suggestion  that  it  is  likely  they  will 
proceed  as  this  Court  would  not  proceed.  I  trust  that 
the  Spiritual  Court  will  hold  the  will  to  be  in  the  pos- 
session of  the  parties  who  are  entitled  to  it. 
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1834?.  Williams  J.  (a)  No  ground  has  been  shewn  for  this 

j,^  p^^^^  application.  We  cannot  say  that  the  Spiritual  Court 
Law.  Yfiii  proceed  improperly.  Admitting  that  it  is  the 
proper  place  for  the  custody  of  wills,  it  is  too  much 
to  say  that  we  are  to  prevent  their  having  that  custody 
on  the  supposition  that  the  rights  of  parties  will  be  in- 
jured. The  usual  case  of  a  prohibition  being  granted 
is,  where  there  is  either  a  proceeding  contrary  to  common 
*  law,  or  cognisance  taken  of  that  which  is  cognisable  only 
at  common  law. 

Rule  discharged  with  costs  (b), 

(a)  Patteson  J.  was  absent. 

(i)  See  Georges  v.  Georges,  18  Ves.  294.,  Balch  v.  Symes,  1  Turn.  ^ 
R.  87.,  Tyler  v.  Drayton,  2  Sim.  ^  St.  309. 


Monday, 
Nov.  10th. 


In  the  Matter  of  Arbitration  between  Bridge 
and  Wright. 


A  Judge  has 
power  to  give 
costs  on  pro- 
ceedings at 
chambers,  but 
it  will  be  ex- 
ercised only  in 
extreme  cases. 


^  POLLOCK  had  obtained  a  rule  in  Hilary  term 
last,  to  shew  cause  why  Bridge  or  his  agents  should 
not  pay  the  costs  of  John  Henry  La'w  and  others,  in- 
curred in  opposing  the  several  applications  made  against 
them  respectively  on  summons  before  Denman  C.  J.  and 
Littledale  J.  in  the  matter  of  this  arbitration.  The  rule 
had  been  obtained,  and  was  opposed,  upon  affidavits  stat- 
ing the  course  of  proceedings  before  the  learned  Judges, 
which  it  is  not  necessary  to  particularise  here. 


Joseph  Addison  now  shewed  cause  against  the  rule, 
and  F.  Pollock  was  heard  in  support  of  it.  [^Taunton  J. 
Some  time  ago,  the  Judges  resolved  that  they  had  power 

to 
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to  give  costs  on  proceedings  at  chambers  ;  but  they  de 
termined  that  it  should  not  be  exercised  except  in  ex 
treme  cases.] 

The  Court  {a) 

Discharged  the  rule  (i). 

(n)  Lord  JDenman  C.  J.,  Taunton,  and  Williams  Js. 
ib)  See  Read  v.  Lee,  2  B.  <^  Ad.  415.    Doe  dem.  Prescott  v.  Roe, 
9  Bing.  104. 


1834.. 


In  the  Matter  of 
Bridge  and 
Wright. 


The  King  against  Samuel  Franceys.  S.'^ioth. 


cm  JAMES  SCARLETT  had  obtained  a  rule  in  On  motion  for 

a  criiranal  in- 

Easter  term  last,  calling  upon  the  defendant  to  shew  formation  for 

a  libel  pub- 

cause  why  a  criminal  information  should  not  be  filed  lishedina 

t  .       r  •     •  1       1  T  1  •  •       n        1  newspaper,  if 

agamst  him  lor  pnntmg  and  publishing  certain  alleged  the  Stamp 
libels.  The  publications  complained  of  were  contained  in  ^^^er  statf^^ 
numbers  of  a  newspaper,  called    The  Liverpool  Standard  ^ut^in^to^' 
and  General  Comviercial  Advertiser. The  newspapers  ^^'^^^  ^^^^ 

defendant  is 

were  not  annexed  to,  and  identified  by,  any  of  the  the  printer  and 

publisher,  such 

affidavits;  the  deposition  of  the  prosecutor  simply  stat-  proof  is  not 

,   f  .  .        .     sufficient  unless 

ing  that  the  libels  had  appeared  irom  time  to  time  m  the  newspaper 

a  certain  newspaper,  called  &c.    A  copy  of  the  de-  contdnillg^the 

fendant's  affidavit  delivered  at  the  Stamp  Office  was  put  gpo^^^^^^i^h  the 

in,  with  the  certificate  of  a  commissioner  of  stamps  description  m 

*      the  affidavit, 

indorsed  and  verified  on  oath,  according  to  stat.  38  G.  3.  only 

title,  but  in  the 
name  of  the 
place  of  printing. 

And  where  the  place  of  printing  was  called  Union  Street,  Castle  Street,  in  the  affidavit, 
and  Union  Ruildings,  John  Street,  in  the  newspaper,  the  Court  refused  to  enlarge  the  rule, 
in  order  that  supplemental  affidavits  might  be  filed,  shewing  that  the  places  named  were 
identical. 

W^here  a  newspaper  is  filed,  together  with  affidavits,  in  support  of  a  motion  for  a  cri- 
minal information  for  a  libel,  the  Court  will  take  notice  of  it,  if  it  correspond  in  the 
necessary  particulars  with  the  Stamp  Office  affidavit,  though  it  be  not  annexed  to,  and  ex- 
pressly identified  by,  any  affidavit. 

Vol.  n.  E  c.l8. 
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c.  78.  55.9.  13.  This  affidavit  set  forth  that  the  de- 
fendant was  the  printer,  publisher,  and  sole  proprietor 
of  a  certain  newspaper,  called  "  The  Liverpool  Standard 
and  General  Commercial  Adnertiser^^  and  that  it  was 
intended  to  be  printed  at  the  printing-office  of  the  said 
S.  -F.,  situate  in  Union  Street^  Castle  Street^  in  the  parish 
&c.,  and  that  it  was  entitled  (as  before).  The  affidavits 
contained  no  further  description  of  the  newspapers;  but 
newspapers  were  filed  («),  together  with  the  affidavits, 
which  contained  the  libels  complained  of,  and  bore  the 
same  title  with  that  mentioned  in  the  defendant's  affi- 
davit at  the  Stamp  Office,  but  which  purported  to  be 
printed  at  "  Union  Buildings^  John  Street^ 

F,  Pollock^  Kelly,  and  W,  H,  Watson  shewed  cause. 
The  defendant  is  not  shewn  to  be  connected  with  the 
publication  complained  of.  The  paper  produced  does 
not  correspond  with  that  described  in  the  affidavit  at 
the  Stamp  Office.  Even  admitting  it  to  be  unneces- 
sary that  the  affidavits  in  support  of  the  prosecution 
should  have  the  libel  annexed  and  identified,  under  the 
eleventh  section  of  the  act,  still  that  section  applies  only 
where  the  name  or  names  and  the  place  of  printing 
of  the  paper  produced,  shall  be  the  same  as  the  name 
or  names  and  the  place  of  printing  mentioned  in  the 
affidavit  at  the  Stamp  Office  ;  and  the  proof  of  the 
publication  and  printing  of  the  paper  is  not  rendered 
unnecessary  if  this  section  be  not  complied  with.  Sect.  9. 
makes  the  affidavit  evidence  of  all  contained  in  it ;  but 

(a)  The  counsel  for  the  defendant  objected  to  these  newspapers  being 
noticed  by  the  Court,  as  not  being  connected  by  express  affidavit  with  the 
alleged  libels :  but  the  Court  said  they  would  take  notice  of  them.  See 
Mayne  v.  Fletcher,  9B.  ^  C.  382.    Jlex  v.  Donnison,  4  B.  ^  Ad.  699. 

that 


1834.. 


The  King 

against 
Franceys. 
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that  does  not  prove  the  publication  by  the  defendant 
of  a  newspaper  printed  in  Union  Buildings,  John  Street, 
{Toilette  in  support  of  the  rule,  mentioned  Bex  v.  T>on- 
nison  (a).']  That  was  merely  a  question  whether  the 
statute  dispensed  with  proof  of  publication  by  the  de- 
fendants, OQ  motion  for  a  criminal  information,  where 
the  paper  was  sufficiently  described  in  the  Stamp  Office 
affidavit. 

Sir  James  Scarlett  and  Follett,  contra.  The  title  of 
the  papers  produced  corresponds  with  that  in  the 
Stamp  Office  affidavit :  the  printer  is  not  to  evade  the 
statute  by  printing  in  a  place  different  from  that  which 
he  has  pointed  out  in  his  own  affidavit. 

Lord  Denman  C.  J.  This  rule  must  be  discharged. 
If  the  paper  be  not  printed  in  the  place  described  in 
the  Stamp  Office  affidavit,  the  act  gives  an  easy  pro- 
ceeding against  the  party  (b).  We  must  give  effect  to 
the  express  enactments  of  the  statute. 

Taunton  J.  Fault  has  been  found  with  the  statute, 
as  going  a  great  length  in  supplying  presumption  of 
publication  and  printing :  we  cannot  carry  it  further. 

Williams  J.  concurred. 

(a)  4J3.  4;  Ad.  698. 

{h)  Section  2.  requires  an  affidavit  with  the  true  description  of  the 
house  or  building  wherein  any  such  paper  is  intended  to  be  printed  sec- 
tion 4.  requires  a  fresh  affidavit  on  changing  the  printing-house,  place, 
&c. ;  section  7.  imposes  a  penalty  of  100^.  for  publishing  without  the 
proper  affidavits  having  been  sworn  "  as  often  as  by  this  act  is  required 
section  10.  requires  that  the  paper  shall  contain  the  description  of  the 
place  of  printing,  under  a  penalty  of  \00l.  ;  and  section  29.  prescribes 
the  mode  of  recovering  penalties,  by  action  or  information. 

E  2  The 
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The  counsel  for  the  prosecution  then  applied  to  have 
the  rule  enlarged  (a),  in  order  that  supplemental  affi- 
davits might  be  filed,  alleging  that  the  two  places  were 
identical ;  and  they  referred  to  Rex  v.  Featherstone  [h). 

Per  Curiam,  In  a  proceeding  of  this  sort,  parties 
should  come  prepared.  The  Court  would  be  setting 
a  dangerous  precedent,  if  they  allowed  the  course 
proposed. 

Rule  discharged. 

(cd)  The  rule  had  previously  been  twice  enlarged,  bat  not  for  the  pur- 
pose of  supplying  deficient  proof ;  and  it  did  not  distinctly  appear  alt 
whose  request  this  had  been  done. 

(6)  Cited  in  Rex  v.  Bonnison,  4  P.  ^J-  Jd.  699. 


1834. 


The  King 

against 
Fbanceys, 


iVoy.  10th. 


Mac  ARTHUR  against  Campbell, 


On  a  motion 
for  an  attach- 
ment for  not 
performing  an 
award,  the 
Court  will  not 
discuss  objec- 
tions to  the 
award,  not 
apparent  on  the 
face  of  it ;  as, 
that  the  ar- 
bitrator was 
partial,  or  that 
matters  were 
brought  before 
him  (the  re- 
ference being 
of  all  matters 
in  difference) 
which  are  not 
disposed  of  by 
the  award. 


^SSUMPSIT.  Plea,  the  general  issue.  On  the 
18th  June  1832,  by  an  order  of  Lord  Tenterden 
the  cause,  and  all  matters  in  difference  between  the 
parties,  were  referred  to  an  arbitrator;  the  costs  of  the 
suit  and  of  the  reference  to  abide  the  event  of  the  award. 
The  order  was  made  a  rule  of  court,  19th  April  1833. 
The  arbitrator  awarded,  ]2th  November  1832,  "that 
there  is  not  any  sum  or  sums  of  money  due  and  owing 
from  the  said  H»  D.  Campbell  to  the  said  John  Arthur  / 
nor  did  the  said  U,  D.  Campbell  undertake  or  promise 
in  manner,  &c."  The  costs  of  the  cause  and  reference 
were  taxed  at  104/.  105.  In  Easter  term  1833,  the 
plaintiff  obtained  a  rule  to  set  the  award  aside,  which 
was  discharged  in  Michaelmas  term  1833  {a),  on  account 


(a)  See  Macarthur  v.  Campbell,  5  B.  ^  Ad.  518. 


of 
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of  the  lateness  of  the  application.    In  Easter  term  last,  1834?. 
Miller  obtained  a  rule  to  shew  cause  why  an  attachment  macarthur 
should  not  issue  against  the  plaintiff  for  not  paying  the  q^up^elx. 
costs.     The  affidavits  in  opposition  stated  that  the 
defendant  made  a  claim  of  set-off  before  the  arbitrator, 
of  which  the  award  had  taken  no  notice.    The  set-off 
had  not  been  pleaded,  nor  notice  given  of  it,  in  the 
original  action.    The  sum  claimed  by  the  plaintiff  was 
81.  17s. ;  the  sum  claimed  in  the  set-ofF  was  20/.  1  Is,  Id. 
The  affidavits  also  contained  statements  imputing  par- 
tiality to  the  arbitrator. 

Follett  and  W.  H.  Watson  now  shewed  cause.  If  the 
arbitrator  had  found  for  the  plaintiff,  it  would  have  ap- 
peared that  he  had  arbitrated  on  all  submitted  to  him : 
so  if  the  arbitrator  had  awarded  general  releases,  Whar- 
ton V.  King  (fl).  But  the  present  award  is  not  final  ; 
for  the  set-off  may  be  still  the  subject  of  a  future  action 
against  the  plaintiff;  and,  if  the  award  were  pleaded 
in  bar  to  such  action,  it  would  be  a  good  replication, 
that  the  award  did  not  dispose  of  all  matters  in  differ- 
ence. The  objection  to  the  award,  as  not  being  final, 
might  have  been  pleaded  to  an  action  brought  upon  it, 
as  was  allowed  in  Cargey  v.  Aitchison  (Z>),  in  conformity 
with  Mitchell  v.  Staveley  {c) ;  it  ought,  therefore,  to  be 
held  a  sufficient  answer  to  an  application  for  an  at- 
tachment. In  re  Cargey  (d).  On  the  former  motion  in 
this  case  [e),  the  Court  considered  the  application  to  set 
aside  the  award  to  be  too  late,  although  Musselbrook 

(a)  2  5.^  Ad.  528. 

(6)  2  B.  ^  C.  170.    S.C.  affirmed  in  error,  in  Exch.  ch.  2  Bing.  199. 
(c-)  16  East,  58.  {d)  2  D.  4-  R.  222. 

{e)  Macarthur  v.  Campbell,  5  B.  ^  Ad.  518. 

E  3  v.  Dun-^ 
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Campbell. 


1834.       V.  Dun7dn[a)  appears  to  be  an  authority  to  the  con- 
'      trary:  but  this  does  not  shew  that  the  objection  may 

Macarthub 

against  not  be  insisted  upon  in  opposing  an  application  for  an 
attachment,  which  is  not  a  strict  matter  of  right,  but 
a  proceeding  in  the  discretion  of  the  Court;  and  the 
present  is,  at  any  rate,  a  case  of  sufficient  doubt  to 
induce  the  Court  to  withhold  the  summary  remedy. 
With  respect  to  the  objection  of  partiality,  it  perhaps 
could  not  be  regularly  pleaded  in  answer  to  an  action  *, 
but  the  want  of  finality  makes  the  award  altogether 
void.  If  the  order  of  reference  had  specifically  noticed 
the  set-off,  there  can  be  no  doubt,  on  the  authority  of 
Randall  v.  Randall  (b),  that  the  attachment  would  have 
been  refused.  In  Winter  v.  Munton  (c),  the  objection, 
that  matters  in  difference  were  not  noticed,  was  raised 
by  affidavit;  though  it  is  true  that  that  was  on  motion 
to  set  the  award  aside. 


Sir  J,  Scarlett  and  Miller,  contra.  It  is  not  contended 
that  the  award  is  bad  upon  the  face  of  it,  or  even  doubt- 
ful ;  and  if  any  objection,  not  appearing  on  the  face 
of  the  award,  be  raised,  that  must  be  done  by  motion 
to  set  aside  the  award  ;  otherwise  a  party,  against  whom 
an  award  was  made,  might  easily  evade  it,  by  neglecting 
to  make  any  objection  within  the  time  for  setting  it  aside, 
and  then  filing  affidavits  in  answer  to  the  motion  for  an 
attachment,  which  could  not  be  answered.  Neither 
ought  it  to  be  assumed  that  the  defendant  could  sue 
on  the  matters  included  in  the  set-off:  it  might  be 
shewn  in  answer  that  the  set-off  was  before  the  arbitra- 
tor, in  the  same  way  as  it  may  be  shewn  that  a  set-off 

(a)  9Bmg.605.  (b)  7  East,  81. 

(c)  2  B.  Moore,  7 23. 

was 
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was  brought  before  a  jury,  by  plea  or  notice,  and  that  1834. 
the  jury  nevertheless  found  for  the  plaintiff.  ' 

*'  ^  Macarthur 

against 
Campbell. 

Lord  Denman  C.  J.  It  is  said  in  1  Tidd's  Practice {a\ 
"  The  Courts  will  not  set  aside  an  award,  though  for 
defects  appearing  on  the  face  of  it,  after  the  expiration 
of  the  time  limited  by  the  statute  [b) ;  and  a  party 
cannot,  in  shewing  cause  against  an  attachment,  im- 
peach the  award  for  any  intrinsic"  (where  we  should 
read  extrinsic)  "  matter.  But,  upon  an  application  for 
an  attachment  for  non-performance  of  an  award,  it  is 
competent  to  the  parties  to  object  to  the  award  for  any 
illegality  apparent  on  the  face  of  it,  although  the  time 
limited  by  the  statute  for  applying  to  the  Court  to  set 
aside  the  award,  is  expired :  the  reason  is,  that  upon  a 
motion  for  an  attachment,  the  party  would  be  without 
remedy,  if  the  attachment  were  granted,  notwithstanding 
the  illegality  of  the  award ;  whereas,  if  the  party  were 
left  to  his  remedy,  by  bringing  his  action  on  the  award, 
it  would  be  competent  to  the  defendant  to  take  ad- 
vantage of  any  illegality  appearing  on  the  face  of  it." 
Numerous  cases,  which  are  referred  to  in  Tidd  (c), 
establish  the  principle,  that  an  objection  upon  the  face 
of  the  award  may  always  be  taken  advantage  of;  but 
that  objections  arising  dehors  must  be  made  within 
the  limited  time.  In  the  case  which  was  before  us  a 
twelvemonth  ago  (c?),  the  Court  decided  that  they  would 
not  allow  an  award  to  be  set  aside  after  the  statutory 
time;  and  it  would  be  too  much  to  allow  a  longer  time 

(a)  Chap.  36,  p.  845.  9th  edit.  1828. 
(6)  9&  10  W.  3.  c.  15.  s.  2. 

(c)  See  also  Manser  v.  Heaver,  3  B.  ^  Ad.  295. 

(d)  Macarthur  v.  Campbell,  5  B.  ^  Ad.  518. 

E  4  for 
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1834.       for  making  extrinsic  objections  to  an  attachment,  by 
affidavits  in  answer  to  the  application.    The  attachment 

Macarthur 

against       must  therefore  fall  within  the  general  rule,  according  to 

Campbell. 

the  principle  laid  down  in  Tidd. 

Taunton  J.  I  entertained  some  doubt  on  one  point 
only.  Well  knowing,  as  I  do,  that  the  previous  de- 
cision (a)  in  this  case  was  correct,  I  still  thought  that, 
perhaps,  the  Court  might,  on  the  present  application, 
look  at  the  circumstances,  to  guide  them  in  the  exercise 
of  this  their  discretionary  power.  But,  on  consider- 
ation, I  think  it  best  to  be  guided  by  the  plain  rule, 
rather  than  by  accidental  circumstances.  This  is  an 
objection  raised  on  matters  extrinsic  to  the  award,  and 
it  comes  too  late.  I  understand  the  distinction  to  be  as 
stated  by  my  Lord. 

Williams  J.  {b)  I  am  of  the  same  opinion.  A  con- 
trary decision  would  invert  the  regular  order  of  proceed- 
ings, and  would  make  every  motion  for  an  attachment 
an  opportunity  for  discussing  questions  which  ought 
properly  to  be  raised  by  motion  for  setting  aside  an 
award. 

Rule  absolute, 

(a)  Macarthur  v.  Campbell,  5  B.  ^  Ad.  518. 
(6)  Patteson  J.  was  absent. 
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Betts  and  Drewe  against  Gibbins.  S^mk 

ASSUMPSIT.    The  first  count  of  the  declaration  Defendant  sold 
ten  casks  of 

alleged  that  in  consideration  that  the  plaintiffs,  at  goods  to  N., 

,  ,.  and  sent  them 

the  defendant  s  request,  would  refuse  to  deliver  certain  to  plaintiffs, 

goods  to  Messrs.  Nyren  and  Wilson,  and  would  deliver  that  they  were 

them  to  another  person,  the  defendant  undertook  to  in-  ordering  plain- 

demnify  them  for  so  doing ;  and  the  count  averred  such  JjJ^^*fj.mn 

refusal  and  delivery ;  it  then  stated  that  an  action  was  ^^^er  articles 

sent  at  the 

commenced  by  the  assignees  of  Nyren  and  Wilson,  who  same  time,  and 

to  have  them 

had  become  bankrupts,  against  the  plaintiffs,  for  not  de-  taken  away 
livering  the  goods  to  N.  and  W. ;  and  that  the  plaintiffs,  tho^^^^^Ihot 
to  prevent  further  proceedings,  paid  a  large  sum  of  ^parlted^  jv. 
money.     Breach,  that  the  defendant  would  not  in-  ^^^ks^'^^De^r" 
demnify  them  in  respect  of  that  sum.    The  cause  of  fondant  then 

*'  ordered  plam- 

action  was  differently  stated  in  several  other  special  tiffs  not  to 

deliver  the  re- 

counts,  but  they  all  proceeded  on  an  alleged  promise  maining  eight 
to  indemnify.    On  the  trial  before  Denman  C.  J.  at  the  another  person, 
sittings  in  London  after  Trinity  term  1833,  a  verdict  pialntiffs^^^ 

obeyed.  iV. 

becoming  bankrupt,  his  assignees  sued  plaintiffs  in  trover  for  the  eight  casks.  Plaintiffs 
wrote  to  defendant,  stating  that  they  looked  to  him  for  indemnity;  and  inquiring  whether 
they  should  defend,  and  stated  that  they  should  settle  the  action,  in  default  of  receiving  in- 
structions from  him.  Defendant  denied  his  liability  to  indemnify,  though  he  said  he  was 
advised  the  action  could  not  be  defended,  but  he  offered  to  place  eight  fresh  casks  of  the 
same  article  in  the  plaintiffs'  hands.  Plaintiffs  received  the  casks,  and  offered  them  to  the 
assignees ;  who,  two  months  after,  refused  to  accept  them.  Plaintiffs  then  paid  the  sum 
claimed,  and  costs,  to  the  assignees,  and  sued  defendant  for  the  sum  paid  and  the  costs 
of  the  action,  declaring  upon  promises  to  indemnify,  in  consideration  of  their  not  delivering 
the  casks  to  N.,  and  delivering  them  to  another  person  :  Held, 

1.  That  a  promise  to  indemnify  to  the  full  amount  claimed  might  be  implied  from  the  facts. 

2.  That,  whether  the  right  of  stoppage  as  against  N.  was  determined  or  not,  the  detain- 
ing the  goods  by  the  plaintiffs  was  not  such  an  evidently  unlawful  act  as  entitled  the  de- 
fendant to  resist  the  action  as  an  attempt  to  enforce  contribution  or  indemnity  among 
wrongdoers. 

3.  That  the  taking  of  the  last  eight  casks  by  the  plaintiffs,  and  offering  them  to  the 
assignees,  was  not  a  waiver  or  satisfaction  of  the  plaintiffs'  claim  against  the  defendant. 

Letters  between  N.  and  defendant,  respecting  the  original  contract  and  the  disposal  of 
the  casks,  not  communicated  to  the  plaintiffs,  were  offered  by  the  defendant  in  evidence. 
Quaere,  whether  they  were  admissible  ? 


was 
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1834.  was  taken  for  the  plaintiffs,  with  157/.  5s.  damages, 
"^^^  subject  to  the  opinion  of  the  Court  on  a  case,  which 
against       was  Substantially  as  follows :  — 

GiBBINS. 

The  plaintiffs  carry  on  business  as  bargemasters  and 
wharfingers  at  Bristol  and  London.  The  defendant  is 
a  manufacturing  chemist  at  Neath  in  Glamorganshire. 
Of  the  letters  herein-after  mentioned,  those  which  passed 
between  Nyren  and  Wilson  and  the  defendant  were  pro- 
duced at  the  trial  by  the  defendant,  without  any  proof 
that  they  had  been  communicated  to  the  plaintiffs ;  and 
the  reception  of  them  being  objected  to,  their  admis- 
sibility was  ordered  to  form  a  question  in  the  case. 
On  the  9th  of  August  1830,  Messrs.  Nyren  and  Wil- 
son, who  were  colour-merchants  in  London,  wrote  to 
the  defendant,  inquiring  when,  and  at  what  price,  he 
could  supply  them  with  five  tons  of  acetate  of  lime, 
to  be  delivered  to  them  at  a  wharf  in  London.  The 
defendant  offered  to  supply  them  with  the  quantity 
required,  at  a  given  price,  to  be  paid  by  a  bill  at  four 
months  on  delivery;  and  on  the  19th  of  August  1830, 
Nyren  and  Wilson  wrote  to  the  defendant,  accepting 
his  proposal.  The  defendant,  on  or  about  the  9th  of 
October,  sent  the  cargo  ordered,  namely,  five  tons  of 
acetate  of  lime,  in  ten  casks,  from  Neath  to  Bristol,  to 
be  from  thence  forwarded  by  the  plaintiffs'  boats  to 
London ;  and  he  thereupon  wrote  a  letter  to  the  plain- 
tiffs as  follows,  dated  9th  October  1830  :  — 

"  There  are  some  casks  gone  on  by  your  boats  to  wait 
my  orders  in  London ;  and  I  wrote  to  your  house  in 
Bristol,  directing  that  thirty  casks  (C.  1.  and  C.  30.),  con- 
taining liquid,  should  be  for  MacJmurdo  and  Pitchford, 
and  ten  hogsheads  (C.  160.  and  C.  169.),  of  dry  goods, 
gross  five  tons,"  &c.,  "  should  be  for  Nyren  and  Wilson; 

and 
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and  as  other  casks  are  also  gone  forward,  I  shall  be  ISSi, 

obliged  by  your  carefully  separating  the  above  for  the 

parties  mentioned,  and  having  them  taken  away  distinct  against 

GiBBINS 

from  any  others;  for  I  am  fearful  that  there  may  be 
some  confusion  in  the  business;  and  shall  thank  you 
to  address  me  a  few  lines,  per  post,  stating  that  this 
is  done,  and  informing  me  the  marks  of  the  other  casks 
which  you  have  received  to  my  orders." 

On  the  12th  of  October,  the  defendant  drew  a  bill  of 
exchange  on  Nyren  and  Wilson,  at  four  months  date, 
for  161/.  l5.  2ri.,  being  the  amount  of  the  price  of  the 
five  tons  of  acetate  of  lime  and  the  casks,  and  trans- 
mitted it  to  them  for  acceptance  in  a  letter  dated  the 
same  day.  Nyren  and  Wilson  did  not  either  accept  the 
bill  or  return  it  to  the  defendant;  nor  did  they  pay 
it  at  maturity,  nor  otherwise  pay  the  price  of  the  acetate 
of  lime  and  casks,  although  often  applied  to. 

On  or  about  the  20th  of  October  1830,  Nyren  and 
Wilson  made  application  respecting  the  above  consign- 
ment, and  at  that  time  took  away  two  of  the  ten  casks 
of  acetate  of  lime. 

On  the  2d  of  November  1830,  whilst  the  remaining 
eight  casks  were  still  upon  the  plaintiffs'  wharf,  Thomas 
Gibbins,  the  brother  of  the  defendant,  acting  on  his 
behalf  and  by  his  authority,  personally  gave  directions 
to  the  plaintiffs  not  to  deliver  the  remaining  casks  to 
Nyren  and  Wilson,  but  to  deliver  them  to  the  order  of 
John  Elliott ;  and  he  also  on  the  same  day  signed  an 
order,  which  was  delivered  to  the  plaintiffs,  directing 
them  to  deliver  the  eight  casks  to  the  order  of  Elliott, 
This  order  was  afterwards  duly  indorsed  by  Elliott, 
thus  :  —  "  Deliver  the  eight  casks  to  S.  Moline.  —  John 

Elliottr 
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ISS^.  Elliott"  Pursuant  to  this  order  and  the  indorsement, 
"^^^  the  plaintiffs  delivered  the  eight  remaining  casks  of 
against       acetate  of  lime  to  Sparks  Moline,  the  indorsee. 

GiBBINS. 

On  the  3d  of  November  1830,  the  defendant  wrote  to 
Messrs.  Ni/ren  and  Wilson,  informing  them  that,  not 
having  had  a  bill  from  them,  he  had  disposed  of  the 
eight  casks  elsewhere,  and  requesting  them  to  cancel 
his  draft  and  invoice,  and  remit  for  the  two  casks. 

A  commission  of  bankruptcy  having  issued  against 
Nyren  and  Wilson,  the  plaintiffs,  on  or  about  the 
29th  of  October  1831,  received  a  note  from  Messrs. 
Tyson  and  Bech,  solicitors  to  the  assignees,  demanding 
the  eight  casks,  and  giving  notice  that,  in  the  event  of 
their  refusal  to  deliver  the  same,  an  action  of  trover 
would  be  forthwith  commenced  against  them  by  the 
assignees. 

A  copy  of  this  notice  was  forwarded  to  the  de- 
fendant at  'Neath  on  the  3d  of  November  1831,  by 
Messrs.  Vandercom  and  Comyn,  the  attorneys  of  the 
plaintiffs,  in  a  letter  containing  the  following  pas- 
sage :  —  "As  you  only  are  interested  in  the  dispute, 
and  Messrs.  Belts  and  Drewe  look  to  you  for  their  in- 
demnity, we  beg  to  inquire  on  their  part  what  you 
intend  to  do  under  the  circumstances;  whether  you 
wish  the  threatened  action  to  be  defended,  or  you  will 
comply  with  the  demand,  by  sending  eight  hogsheads 
in  lieu  of  those  delivered  to  the  order  of  Mr.  Elliott, 
that  Messrs.  Belts  and  Drewe  may  hand  them  over  to 
the  assignees  as  required."  The  letter  also  requested 
certain  information  in  the  event  of  the  defendant  de- 
termining that  the  action  should  be  resisted ;  and  there 
was  the  following  postscript:  — Since  writing  the  en- 
closed, 
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closed,  the  assignees  have  commenced  their  action  by  1834. 
serving  Messrs.  Betts  and  Drewe  with  a  writ :  you  will  ~~ 

D  J  Betts 

therefore  give  the  matter  your  immediate  attention."  against 

GiBBINS. 

To  this  letter  no  answer  was  returned ;  and  on  the 
10th  of  November  1831,  the  plaintiffs'  attorneys  wrote  to 
the  defendant,  expressing  their  surprise,  and  adding, 
"  We  have  to  inform  you  that,  as  the  plaintiffs  are 
proceeding  in  their  action  against  Messrs.  Betts  and 
Drewe  with  all  possible  speed,  we  shall  advise  these 
gentlemen  to  settle  the  action  and  hold  you  answerable 
for  the  consequences,  unless  we  hear  from  you  satis- 
factorily by  return  of  post." 

On  the  17th  November  1831,  the  defendant  wrote  to 
the  plaintiffs  a  letter  containing  the  following  passage : 
—  "I  have  received  application  from  your  solicitors  for 
the  return  of  eight  casks  of  acetate  of  lime,  in  lieu  of 
those  intended  to  be  delivered  to  Nyren  and  Wilson 
about  this  time  last  year.  I  have  laid  the  whole  case 
before  my  own  solicitor;  and,  although  I  am  advised 
that  the  action  brought  by  Nyren  and  WilsorH^  assignees 
cannot  be  successfully  defended,  I  do  not  consider 
myself  liable  to  you :  but,  from  other  considerations,  I 
am  willing  to  interpose  in  your  behalf,  and,  in  a  reason- 
able time,  to  restore  eight  casks  to  your  care,  by  your 
allowance  of  the  charges  for  rent  &c.,  paid  on  the 
former." 

On  the  19th  of  November^  the  defendant  did  ship  for  the 
plaintiffs  eight  casks  of  acetate  of  lime,  which  were  duly 
received  by  the  plaintiffs  in  London,  The  plaintiffs' 
attorneys,  on  the  receipt  of  the  above  letter,  offered  to 
deliver  to  the  assignees  the  eight  casks  so  proposed  to 
be  substituted;  and  this  offer  being  rejected,  they,  to 

prevent 
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1834.  prevent  further  expense,  paid  over  the  fair  estimated 
"~  value  of  the  acetate  of  lime,  and  the  costs  of  the  action 

Betts 

against       brought  bv  the  assignees,  which,  together  with  their 

GiBBINS. 

own  costs,  amounted  to  the  sum  for  which  the  verdict 
in  the  present  action  was  taken. 

In  about  two  months  after  the  substituted  eight  casks 
were  received  by  the  plaintiffs,  an  account  of  such  pay- 
ment was  transmitted  to  the  defendant.  The  plain- 
tiffs had  also,  before  paying  the  said  sum  to  the  as- 
signees, transmitted  to  the  defendant  a  copy  of  a  letter 
received  by  them  from  their  attorneys  (dated  18th 
January  1832),  which  stated,  that  "  the  assignees,  after 
having  taken  the  interval  between  the  communication 
of  the  proposal  to  transfer  the  fresh  casks,  and  that 
day,  to  consider  the  proposal,  had  that  day  sent  them 
an  answer,  that  the  assignees  would  not  accept  the 
terms,  but  would  proceed  with  the  action;'*  and  the 
letter  from  the  plaintiffs'  attorneys  advised  the  plaintiffs 
to  pay  the  assignees  the  value  of  the  eight  hogsheads  at 
once,  with  the  costs  incurred  to  that  time.  The  above 
was  accompanied  by  a  letter  from  the  plaintiffs  to  the 
defendant,  as  follows:  —  '^January  21^  1832.  We  have 
this  day  received  a  letter  from  our  solicitors,  of  which 
the  annexed  is  a  copy ;  and,  as  we  have  acted  entirely 
under  your  instructions  in  this  transaction,  we  hope  you 
will  remit  us  or  them  the  amount  required  immediately, 
as  it  seems  worse  than  useless  to  defend  the  action  or 
spend  more  money.  Your  answer  by  the  return  of  post 
will  very  much  oblige." 

In  answer  to  which,  on  the  23d  of  January,  the  defend- 
ant wrote  to  the  plaintiffs  as  follows :  —  "  We  complied 
with  your  request  against  our  interest  in  sending  you 

eight 
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eight  casks  of  acetate  of  lime.     We  decline  doing  1834-. 

more.    We  by  no  means  regard  you  as  acting  under 

our  instructions."  against 

GiBBINS 

The  defendant  proved,  under  Nyren  and  WiIson*s 
commission,  a  debt  of  161/.  I5.  2d.,  being  the  price 
charged  for  the  ten  casks  of  acetate  of  lime  mentioned 
in  the  defendant's  letter  of  the  9th  of  October  1830. 
But  such  proof  was  made  after  the  eight  casks  of  acetate 
of  lime  had  been  transmitted  to  and  received  by  the 
plaintiffs,  and  after  the  letter  of  the  3d  of  November 
1831,  and  before  the  present  action  was  commenced; 
no  application  having  at  that  time  been  made  by  the 
plaintiffs  to  the  defendant  subsequent  to  the  receipt  by 
the  plaintiffs  of  the  last  eight  casks. 

The  questions  for  the  opinion  of  the  Court  were, 
First,  whether  the  correspondence  between  Nyren  and 
Wilson  and  the  defendant  was  admissible  in  evidence; 
and,  secondly,  whether  the  defendant  was  liable  to  repay 
to  the  plaintiffs  the  sum  paid  by  them  to  the  assignees, 
and  the  plaintiffs'  costs  of  the  said  action.  If  the  Court 
should  be  of  that  opinion,  the  verdict  was  to  stand;  if 
not,  a  verdict  to  be  entered  for  the  defendant. 

Chilton,  for  the  plaintiffs.  It  is  not  necessary  to  enter 
into  the  question  of  the  admissibility  of  the  letters. 
Even  supposing  them  admissible,  they  amount  only  to 
transactions  passing  behind  the  backs  of  the  plaintiffs, 
and  cannot  affect  their  rights.  The  defendant  is  liable 
at  all  events.  In  the  letter  of  9th  October  1 830,  he  tells 
the  plaintiffs  that  the  casks  are  waiting  his  orders; 
he  directs  them  to  separate  the  casks  for  the  parties, 
and  to  have  them  taken  away ;  and  he  speaks  of  other 
casks  received  for  his  orders.    He,  therefore,  cannot 

deny 
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1834.  deny  that  the  plaintiffs  were  bound  to  obey  his  directions 
respecting  the  casks ;  and  this  is  consistent  with  all  that 
against  foUows.  On  the  2d  of  November  1830,  he  orders  them 
not  to  deliver  the  remaining  eight  casks  to  Nyreii  and 
Wilson^  giving  on  the  same  day  an  order  to  deliver  them 
to  another  party ;  and  the  phrase  "  remaining"  shews 
that  he  then  knew  of  the  delivery  of  the  two.  On  the 
3d  of  November  1831,  the  defendant  receives  from  the 
plaintiffs  notice  that  proceedings  are  commenced  against 
them,  and  that  they  look  to  him  for  indemnity,  and 
request  instructions.  On  the  10th  of  November  1831, 
no  answer  having  been  given  to  the  last  letter,  the 
subject  is  pressed  again  upon  the  defendant,  and 
he  is  told  that  the  plaintiffs  will  be  advised  to  settle 
the  action,  and  that  he  will  be  held  answerable.  On 
the  17th  of  November  1831,  he  writes  back  that  he  is 
advised  that  the  action  cannot  be  successfully  defended, 
and  that  he  does  not  consider  himself  liable  to  the  plain- 
tiffs; but  proposes  a  compromise  with  the  assignees, 
which  the  latter  do  not  accept.  Then  the  plaintiffs  pay 
the  money,  which  was  their  only  course.  At  the  trial 
it  was  urged,  on  behalf  of  the  defendant,  first,  that  if 
there  was  a  right  of  stoppage  in  transitu,  the  plaintiffs 
ought  to  have  defended  the  action ;  and,  secondly,  that 
if  there  was  no  such  right,  they  were  wrongdoers  in 
withholding  the  casks, and  that  neither  contribution  could 
be  claimed,  nor  promise  of  indemnity  implied,  among 
tortfeazors.  The  answer  is,  first,  that  the  defendant's 
letter  of  the  17th  of  November  1831  absolves  the  plain- 
tiffs from  defending  the  action,  even  if  there  was  a  de- 
fence; and,  secondly,  that  the  rule  as  to  tortfeazors  is 
not  so  unqualified  as  the  defendant's  argument  would 
require  it  to  be.    On  this  last  point,  Merryweather 

v.  Nixan 
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V.  Nixan[a)  was  cited  at  the  trial  for  the  defendant,  1834. 

where  one  of  two  parties,  ao^ainst  whom  jointly  there 

had  been  a  recovery  in  an  action  of  tort  (for  injury  against 

GiBBINS. 

to  a  mill),  sued  the  other  for  contribution,  and  was 
nonsuited ;  but  there  Lord  Kenyon  distinguished  the 
case  from  cases  of  indemnity  where  one  man  emploj^ed 
another  to  do  acts  not  unlawful  in  themselves,  for  the 
purpose  of  asserting-  a  right.  {Taunton  J.  Merryweather 
V.  Nijran{a)  is  rather  an  unsatisfactory  case;  it  is  shortly 
reported,  and  the  nature  of  the  injury  does  not  appear.] 
In  that  case.  Philips  v.  Biggs  (b)  was  mentioned,  in  which . 
no  decision  is  given,  and  it  is  said  that  the  Court 
doubted,  and  likened  the  case  of  the  two  sheriffs  of 
Middlesex,  in  an  action  for  escape,  to  that  of  two  joint 
obligors.  In  Adamson  v.  Jarvis  (c)  the  Court,  in  giving 
judgment,  said  "  Every  man  who  employs  another  to 
do  an  act  which  the  employer  appears  to  have  a 
right  to  authorise  him  to  do,  undertakes  to  indemnify 
him  for  all  such  acts  as  would  he  lawful  if  the  em- 
ployer had  the  authority  he  pretends  to  have:"  and 
they  confined  the  doctrine,  that  wrongdoers  cannot 
have  redress  or  contribution,  as  against  each  other, 
to  cases  where  the  person  seeking  redress  must 
have  known  that  he  was  doing  an  unlawful  act.  In 
Colburn  v,  Patmore  (d)  the  proprietor  of  a  newspaper 
sued  his  editor  for  inserting  a  libel  without  the  know- 
ledge of  the  plaintiff,  for  which  the  plaintiff  had  been 
convicted  and  fined ;  and  Lord  Lyndhurst  said,  "  I  enter- 
tain little  doubt  that  a  person  who  is  declared  by  the 
law  to  be  guilty  of  a  crime  cannot  be  allowed  to  recover 

(a)  8  T.  n.  186.  (6)  Hardres,  164. 

(c)  4  Bing.  72.  (d)  1  C.  M.  ^  R.  73.    S.  C  4  Tyrxoh.  677. 
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1834.       damages  against  another  who  has  participated  in  its 
commission : "   but  there  the  plaintiff  was  an  actual 

Betts 

against       criminal ;  and,  indeed,  the  decision  of  the  case  was 

GiBBINS. 

founded  on  a  distinct  ground.   In  Humphrys  v.  Pratt  {a) 
the  House  of  Lords  held  that  a  sheriff,  who,  at  the 
request  of  an  execution  creditor,  had  seized  goods  not 
belonging  to  the  debtor,  but  pointed  out  by  the  creditor 
as  the  debtor's  goods,  might  recover  from  the  creditor  in- 
demnity for  the  damages  and  costs  of  an  action  in  which 
the  real  owner  recovered  against  the  sheriff.  If  an  act  be 
indifferent  in  itself,  and  become  lawful  or  unlawful  only 
from  the  circumstances  attending  it,  then  the  party  who 
orders  it  to  be  done  may  be  made  answerable  for  its 
consequences  to  the  party  acting  upon  the  order.  In 
Fletcher  v.  Harcot  [h)  the  plaintiff  declared  that  the 
defendant  had  arrested  one  B.  on  a  commission  of  re- 
bellion, and  had  requested  the  plaintiff  to  keep  him'  as 
prisoner,  and  had  promised  to  indemnify ;  that  the 
plaintiff  had  kept  him,  and  that  B.  had  afterwards 
recovered  against  the  plaintiff  for  false  imprisonment; 
the  jury  found  for  the  plaintiff  on  an  issue  of  non 
assumpsit ;  and,  on  motion  in  arrest,  the  plaintiff  had 
judgment,  the  Court  saying,  that  he  which  doth  a  thing 
which  may  be  lawful^  and  the  illegality  thereof  appear 
not  to  him,  he  which  employs  the  party  and  assumes  to 
save  him  harmless,  shall  be  charged.    In  Farebrother  v. 
Ansley  (c)  it  was  held  that  the  sheriff  is  not  bound 
by  implied  promise  to  indemnify  an  auctioneer,  who 
has,  at  the  request  of  the  sheriff's  officer,  sold  goods 
belonging  to  a  stranger  who  recovers  against  him ;  and 

(a)  2  Doiv  Si-  Clarke,  288. 

ib)  Button,  35.    S.  C.  as  Battersey^  case,  Winch,  48. 
(c)  1  Camp.  343. 

that, 
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that,  if  the  sheriff  be  made  by  such  party  a  joint  1834. 
defendant  with  the  auctioneer,  the  latter,  in  the  event 

Betts 

of  execution  being  levied  upon  him  alone,  cannot  come  against 
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upon  the  sheriff  for  contribution.  The  ground  of  that 
decision  was,  that  the  officers  were  liable  to  the  sheriff, 
not  the  sheriff  to  the  officers,  who  had  involved  him 
in  the  trespass.  In  a  note  to  the  case,  Fletcher  v. 
Harcot  {a)  is  cited ;  and  the  reporter  adds,  that  he  has 
not  been  able  to  find  any  case  deciding  how  far  a 
promise  of  indemnity  will  be  implied,  where  one  igno- 
rantly  commits  a  trespass  at  the  request  of  another. 
Martyn  v.  Blithman  [b)  is  cited  in  the  same  note ;  the 
effect  of  that  case  is,  that  an  express  promise  to  in- 
demnify a  party  against  the  consequences  of  an  act 
known  by  that  party  to  be  illegal,  will  not  be  a  ground 
of  action.  Whether  the  promise  in  Fletcher  v.  Har- 
cot {a)  was  express  or  implied  does  not  appear. 

Again,  the  plaintiffs  are  not  fixed  with  the  knowledge 
that  the  right  of  stoppage  in  transitu  was  determined, 
even  if  it  was  determined.  The  only  facts  within  their 
knowledge  were,  the  arrival  at  the  wharf,  the  order 
given  by  the  defendant  to  separate  the  goods  for  the 
parties  and  to  have  them  taken  away,  and  the  delivery 
of  the  two  casks.  In  Hamon  v.  Meyer  {c)  it  was  held, 
that  a  weighing  by  a  warehouse  keeper,  by  the  order  of 
the  owner,  of  a  part  of  an  article  sold  in  the  mass,  for 
the  purpose  of  delivery,  and  a  delivery  of  that  part,  did 
not  amount  to  a  delivery  of  the  whole,  although  the 
order  of  the  vendor  to  the  warehouse  keeper  was,  to 
weigh  and  deliver  the  whole :  Winks  v.  Hassall  (d),  Dixon 

(a)  Hutlon,  53.    S.  C.  as  Battersey^s  case,  Winch,  48. 
(6)  Yelv.\91.  (c)  6East,QU. 

(d)  9  B.  ^  C,  372. 

F  2  V.  Yates, 
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V.  Yates  {a),  and  Miles  v.  Gorton  {h\  are  authorities  to 
shew  that  the  partial  delivery  does  not  entitle  the  as- 
signees in  this  case  to  maintain  trover.  New  v.  Swain  (<r) 
shews  that  the  casks,  while  lying  at  the  wharf,  were  not 
to  be  considered  as  in  the  possession  of  the  assignees. 
The  order  of  October  the  9th  1830  was  revocable:  Gib- 
son V.  Minet  (d).  At  any  rate,  the  defendant,  by  giving 
the  order  of  November  the  2d  1830  to  the  plaintiffs, 
undertook  to  them,  that  he  was  still  owner  of  the  goods ; 
and  he  has  affirmed  their  act  by  taking  the  proceeds 
from  another  party,  and  allowing  the  goods  to  remain  in 
the  hands  of  Moline, 

Waddington  for  the  defendant.  If  the  letters  objected 
to  be  held  admissible,  it  will  be  on  the  ground  that  the 
court  and  jury  ought  to  have  known  the  position  of 
all  the  parties,  for  the  purpose  of  seeing  how  the 
question  of  stoppage  in  transitu  stood.  But,  inde- 
pendently of  these  letters,  the  facts  shew  fully  that 
the  plaintiffs  knew  the  right  of  the  stoppage  in  tran- 
situ to  have  been  determined.  The  general  rule  is 
that,  where  an  entire  quantity  of  goods  is  sent  to  a 
wharfinger  under  a  single  contract,  to  be  delivered  to 
the  vendee,  there  the  delivery  of  part  determines  the 
right  of  stoppage :  Slubey  v.  Heyward  {e\  Hammond  v. 
Anderson  [g).  And  this  principle  was  recognised  in 
Crawshay  v.  Eadesfji),  as  not  admitting  of  argument; 
though  in  the  particular  case,  the  decision  turned  upon 

(a)  5B.^  Ad.SlS. 

(b)  2  Cr.  4;  M.  504.    S.  C.  4  Ti/rwiu  295. 

(c)  1  Dan.  ^  Lloyd,  193.  (d)  Ry.  ^  M.  68. 
(c)  2  H.  m.  504.                                 (g)  1  ISr.  R.  69. 

Qi)  I  B.  ^  C.  See  the  judgments  of  Bayley  J.  and  Best  J., 

pp.  183.  185. 
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the  delivery  of  part  not  having  taken  place  in  fact.  1834. 
Now  the  plaintiffs  here  were  cognizant  of  such  a  delivery.  " 

f  is  J  Betts 

Two  casks  were  taken  by  Nyren  and  Wilson,  from  the  against 
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custody  of  the  plaintiffs,  about  the  20th  October  1830; 
and  these  were  a  part  of  the  whole  quantity  which 
the  order  of  October  the  9th  1830  had  directed  the 
plaintiffs  to  set  apart  for  Nyren  and  Wilson,  Besides, 
the  language  of  the  plaintiffs  in  their  notices  of  the 
Sd  of  November  and  10th  of  November  1831,  shewed 
that  they  knew  there  was  no  right  of  stoppage.  As- 
suming, then,  the  fact  of  this  knowledge,  two  questions 
arise.  The  first  is,  whether,  under  the  circumstances, 
a  promise  by  the  defendant  to  indemnify  the  plain- 
tiffs can  be  implied;  if  it  can,  it  is  not  disputed  by 
the  defendant,  that  such  a  promise  will  have  the  same 
legal  effect  as  an  express  one.  The  second  question  is, 
whether  an  express  promise,  in  this  case,  would  support 
an  action. 

First,  it  has  never  been  decided  that  a  promise 
to  indemnify  will  be  implied  where  there  has  not 
been  either  a  mistake  as  to  facts,  or  a  misrepresent- 
ation by  the  party  charged.  In  Fletcher  v.  Harcot  {a) 
the  question  arose  after  verdict,  at  which  stage  the  fact 
of  the  promise  could  not  be  disputed.  The  question  in 
Adamson  v.  Jarvis  (b)  also  arose  after  verdict.  Many 
of  the  remarks  made  in  the  judgment  in  that  case  were 
unnecessary  to  the  decision.  And  the  passage  cited  (c) 
with  approbation  from  Lord  Keiii/o?i'' s  jud foment  in  Mer- 
ryweathcr  v.  Nixan  (c?),  that  the  decision  there  "  would 
not  affect  cases  of  indemnity,  where  one  man  employed 
another  to  do  acts,  not  unlawful  in  themselves,  for  the 

(a)  Hutton,  55.    S,  C.  as  Battersey^^  ease,  Winch,  48. 

{b)  4Bino.  66.  (^c)  4  Bing.  72.  (d)  8  T.  R.  186. 
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1834o       purpose  of  asserting  a  right,"  is  rather  in  favour  of  the 

"~  defendant,  than  against  him ;  for  here  the  plaintiffs,  as 

Bett»  '  o  '  t  ' 

against       has  been  shown,  knew  that  they  were  detaining  what 

GiBBINS.  ^  °  ^ 

another  person  had  a  right  to  have.  The  true  principle 
of  the  decision  of  Adamson  v.  Jarvis  occurs  in  a  later 
part  of  the  judgment  («),  "  that  if  a  man,  having  the 
possession  of  property  which  gives  him  the  character  of 
owner,  affirms  that  he  is  owner,  and  thereby  induces  a 
man  to  buy,  when  in  point  of  fact  the  affirmant  is  not 
the  owner,  he  is  liable  to  an  action."  So  in  Humphrys 
V.  Pratt  {b)  there  was  a  distinct  assertion  of  a  particular 
fact.  Now,  in  the  present  case,  there  was  nothing  like 
a  false  assertion  on  the  part  of  the  defendant.  The 
notion  of  implying  such  a  promise  seems  to  have  been 
first  raised  in  Farehrother  v.  Ansley  (c) ;  and  there  Lord 
Ellenborough,  in  the  earlier  stage  of  the  case,  says 
that  there  can  be  no  contribution  among  joint  wrong- 
doers ;  the  wrong-doing  there  was  only  an  employment  of 
an  auctioneer,  by  the  sheriff,  to  sell  goods;  and  the 
"trespass"  (which  is  the  expression  used  by  Lord  Ellen- 
borough)  was  merely  a  conversion;  and  he  said  that,  even 
supposing  that  the  plaintiff  had  been  employed  by  the 
defendants,  it  did  not  follow  that  they  were  bound  to 
indemnify  him.  In  Wilson  v.  Milner  [d)  a  sheriff  had 
seized  goods  in  execution,  for  which  the  assignees  of 
the  defendaut  sued  him  in  trover  and  recovered,  and 
he  then  sued  the  execution  creditor;  but  Lord  Ellen- 
borough  said,  that  among  joint  tort-feazors  there  was 
neither  contribution  nor  implied  promise  of  indemnity, 
and  the  plaintiff  failed  as  to  that  part  of  his  demand, 
though,  at  the  same  time,  he  was  allowed  to  recover  the 

{a)  4  Bing.  73.  (jb)  2  Dow.  ^  Clark,  288. 

(c)  1  Campb.  343.  (rf)  2  Ormpfi.  452. 
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fruits  of  the  levy,  which  he  had  paid  to  the  execution  1834?. 
creditor  under  a  mistake  as  to  facts,  as  money  had  and 

Betts 

received.   In  Langdon  v.  African  Company  [a)  a  person  against 

GiBBINS. 

in  the  service  of  the  company  had  seized  a  ship,  vv^hich 
was  condemned  for  prize,  and  the  cargo  was  accounted 
for  to  the  company;  but  afterwards  a  freighter  recovered 
a  judgment  against  that  person's  executor;  and  the  com- 
pany was  decreed  in  equity  to  indemnify  the  executor, 
though  he  was  not  allowed  relief  in  equity  against  the 
freighter,  because  he  might  have  defended  himself  at 
law  (b) ;  from  which  it  may  be  inferred  that  the  executor 
could  not  have  recovered  at  law  against  the  company. 

Secondly,  even  if  there  were  an  express  promise,  the 
Court  would  not  allow  the  plaintiff  to  recover  on  it,  for 
no  express  promise  in  consideration  that  another  will 
commit  a  breach  of  duty  is  good  in  law ;  Selwyii^s  N.  P. 
Assumpsit  I.  (c)  and  note  to  Barber  v.  Fox  {d).  Now, 
the  dealing  with  the  goods  otherwise  than  the  plaintiffs 
were  bound  to  deal  with  them,  is  a  breach  of  duty, 
Streeter  v.  HorlocJc  (^),  where  the  Court  said(^),  "  When- 
ever, as  in  this  case,  an  order  is  given  previously  to 
the  delivery  of  goods  to  a  carrier  or  other  bailee,  to  deal 
with  them,  when  delivered,  in  a  particular  manner,  to 
which  he  assents,  and  afterwards  the  goods  are  de- 
livered to  him  accordingly,  a  duty  arises  on  his  part, 
upon  the  receipt  by  him  of  the  goods,  to  deal  with 
them  according  to  the  order  previously  given  and 
assented  to."    It  may  be  said  here,  that  the  order  given 

(a)  Free.  Chan.  221.,  cited  in  Vin.  Abr.  Master  and  Servant,  (G.) 
pi.  5. 

(6)  This  reason  is  assigned  in  the  marginal  note ;  but  it  does  not 
appear  expressly  in  the  body  of  the  report. 

(c)  p.  61.  (8th  edit.  1831.)  (cZ)  2  Wms.  Saund.  137  e.  note  {b). 

(e)  1  Bing.  34.  {g)  p.  36. 
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1834.      by  the  defendant  to  the  plaintiffs  was  revoked ;  and  it 
is  true  that,  as  between  tlie  vendor  and  his  wharfinger, 

Betts 

against       the  former  may  absolve  the  latter  from  his  duty,  but  he 

GiBBINS. 

cannot  relieve  him  from  the  duty  to  the  vendee,  previously 
cast  upon  him.  It  is  to  be  observed,  too,  that  the  con- 
sideration laid  is,  not  merely  that  the  plaintiffs  would 
deliver  the  goods  to  a  third  person,  but  that  they  would 
not  deliver  them  to  'Nyren  and  Wilson.  In  Pitcher  v. 
Bailey  (a),  the  principle  here  contended  for  on  the  part 
of  the  defendant  was  acted  upon,  although  there  was  an 
express  promise.  A  banker  is  bound  to  pay  a  check 
which  his  customer,  having  funds  at  his  bank,  gives  to 
a  third  person  :  Marzetti  v.  Williams  (Z>).  Now,  suppose 
a  person  were  to  go  to  the  banker  and  promise  to  in- 
demnify him  for  not  paying  the  check,  could  an  action 
be  supported  on  such  promise?  [Taunton  J.  That 
might,  or  might  not  be  a  breach  of  duty.  Lord  Den- 
man  C.  J.  Suppose,  in  the  case  you  put,  there  were  a 
doubt  whether  the  banker  was  bound  to  pay  to  the 
particular  customer.  Patteson  J.  You  put  the  case  of  a 
mere  stranger  promising  to  indemnify  ;  that  is  very  un- 
like the  present  case.]  There  does  not  appear  to  have 
been,  in  the  present  case,  any  dispute  as  to  the  right, 
nor  any  misrepresentation  as  to  facts. 

Lastly,  even  if  there  be  a  legal  promise  to  indemnify, 
it  has  been  complied  with,  and  the  transaction  is 
closed;  for  the  defendant,  in  the  letter  of  the  17th  of 
November  1831,  offers  to  put  eight  casks  into  the  hands 
of  the  plaintiffs,  which  the  latter  accept,  and  endeavour 
to  make  their  bargain  with  the  assignees  ;  and,  after 
the  assignees  have  declined  to  accept  the  casks,  the 


(a)  8  Eastt  171. 


(b)  1  B.  4;  Ad.  41 5. 
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plaintiffs  do  not  again  communicate  with  the  defendant  1834. 
till  the  21st  of  January  1832.  at  which  time  the  de- 

*^  Betts 

fendant  was  entitled  to  consider  the  transaction  closed.  against 
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Chilton  in  reply.  It  does  not  appear  that  the  plain- 
tiffs lost  any  time  in  communicating  to  the  defendant 
the  refusal  of  the  assignees  to  accept  the  eight  casks  ; 
the  assignees  were  probably  deliberating  in  the  inter- 
mediate time.  In  Wilson  v.  Milner{a)  the  creditor 
does  not  appear  to  have  directed  the  sheriff  to  seize 
the  specific  goods,  but  only  the  debtor's  goods ;  here 
there  is  an  express  order  to  detain  the  goods  in  question. 
Even  if  a  request  would  not  imply  a  promise  to  indem- 
nify, an  order,  which  was  given  in  the  present  case, 
must  do  so.  As  to  the  delivery,  a  delivery  of  part 
amounts  to  a  delivery  of  all,  only  where  there  are  cir- 
cumstances to  shew  that  it  is  meant  as  such.  {^Taun- 
ton J.  No ;  on  the  contrary,  a  partial  delivery  is  a 
delivery  of  the  whole,  unless  circumstances  shew  that 
it  is  not  so  meant.] 

Lord  Denman  C.  J.  It  Is  quite  unnecessary  to 
inquire  whether  there  was  a  good  defence  to  the  action 
brought  by  Nyr^en  and  Wilson :  perhaps  that  inquiry 
might  not  be  advantageous  to  the  plaintiffs ;  for,  if 
there  was  a  defence,  it  may  be  said  that  the  plaintiffs 
ought  to  have  made  it.  However,  supposing  there  was 
a  bon^  fide  doubt,  the  plaintiffs  had  a  right  to  act  upon 
the  instructions  of  the  defendant,  and  detain  the  goods, 
and  may  come  upon  him  for  the  consequences  of  their 
so  doing.  Taking  this  as  a  question  of  fact,  I  have  no 
doubt  that  a  jury  at  Guildhall  would  have  said  that  the 

(a)  2  Campb.  232. 
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parties  understood  that  there  was  an  engagement  to  in- 
demnify. On  the  2d  of  November  1830,  the  brother  of 
the  defendant,  by  his  authority,  personally  gave  direc- 
tions to  the  plaintiffs  not  to  deliver  the  goods  to  Nyren 
and  Wilson;  and,  on  the  same  day,  the  plaintiffs  re- 
ceived from  the  same  authority  a  signed  order  to 
deliver  to  Elliott,  If  the  jury  had  been  asked,  as  com- 
mercial men,  whether  an  indemnity  was  implied,  they 
must  have  said  that  it  was.  Or,  supposing  the  question  to 
rest  on  the  implication  of  law,  why  should  not  the  law 
say  that  such  an  order  carries  an  indemnity  with  it,  if 
the  act  be  not  criminal  ?  The  case  of  Merrymather 
V.  Nixan  (a)  seems  to  me  to  have  been  strained  beyond 
what  the  decision  will  bear.  The  present  case  is  an 
exception  to  the  general  rule.  The  general  rule  is,  that 
between  wrongdoers  there  is  neither  indemnity  nor  con- 
tribution :  the  exception  is,  where  the  act  is  not  clearly 
illegal  in  itself.  And  Merry'weather  v.  Nixan  {a)  was, 
besides,  only  a  refusal  of  a  rule  nisi.  I  do  not  see 
the  distinction  between  contribution  and  indemnity ; 
but  it  appears  to  me  that  there  is  nothing  to  prevent 
either  in  this  case.  It  was  perfectly  competent  to  the 
defendant  to  say,  "  I  claim  the  goods ;  do  you  keep 
them  for  me:"  and  the  plaintiffs  were  not  bound  to 
exercise  their  judgment  on  this  claim,  though  they  were 
acquainted  with  all  the  facts.  If  they  were  acting  bona 
fide,  I  cannot  conceive  what  rule  there  can  be  to  hinder  the 
defendant  from  being  liable  for  the  risk.  In  FarebrotJier 
V.  Ansley  {h)  Lord  Ellenhorough  seems  merely  to  have 
spoken  of  the  general  rule  in  Merry*weather  v.  Nimn  (a), 
without  referring  to  the  exceptions.    In  Wilson  v.  Mil- 


(a)  8  T.  R.  186. 


(6)  1  Camph.^^5. 
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ner  [c]  he  certainly  did  go  to  the  point.  That,  however,  1834?. 
is  only  a  nisi  prius  decision ;  and  if  the  effect  of  it  was, 

Betts 

that,  wherever  it  turns  out  that  the  parties  are  wrong,  against 

GlBBINS, 

there  can  be  no  indemnity,  I  think  the  decision  is  not 
sustainable.  In  Adamson  v  Jarvis  (d)  we  have  the  ob- 
servations of  a  learned  person,  familiar  with  commercial 
law.  He  says  (a)  "  Auctioners,  brokers,  factors,  and 
agents,  do  not  take  regular  indemnities.  These  would 
be  indeed  surprised,  if,  having  sold  goods  for  a  man  and 
paid  him  the  proceeds,  and  having  suffered  afterwards  in 
an  action  at  the  suit  of  the  true  owners,  they  were  to 
find  themselves  wrongdoers,  and  could  not  recover  com- 
pensation from  him  who  had  induced  them  to  do  the 
wrong."  Flefche?'  v.  Harcot  {h)  shews  that  there  may  be 
an  indemnity  between  wrongdoers,  unless  it  appears  that 
they  have  been  joindy  concerned  in  doing  what  the  party 
complaining  knew  to  be  illegal.  The  act  there  done 
was  a  very  strong  one ;  yet,  though  it  turned  out  to  be 
entirely  wrong,  the  indemnity  was  allowed.  Now, 
whether  the  promise  there  was  express  or  implied,  it 
would  have  equally  been  void  if  against  public  policy. 
That  case  seems  to  me  to  go  to  this  full  extent ;  that 
where  one  party  induces  another  to  do  an  act  which  is 
not  legally  supportable,  and  yet  is  not  clearly  in  itself 
a  breach  of  law,  the  party  so  inducing  shall  be  answer- 
able to  the  other  for  the  consequences. 

Taunton  J.  I  am  of  the  same  opinion.  The  prin- 
ciple laid  down  in  Merryweather  v.  Nixan  [c)  is  too 

(a)  2  Campb.  452.  (6)  4  Bing.  66. 

(c)  4  Bing.  72. 

(d)  HuUon,  55.    S.  C.  as  Batterseys  case,  Winchf  48. 

(e)  8  T.  R.  186. 
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1834.      plain  to  be  mistaken;  the  law  will  not  imply  an  in- 
demnity  between  wrongdoers.    But  the  case  is  altered 

Betts  ^  ... 

agaimt       when  the  matter  is  indifferent  in  itself,  and  when  it 

GjBBINS.  .  Ill, 

turns  upon  cnxumstances,  whether  the  act  be  wrong  or 
not.  The  act  done  here,  by  changing  the  destination 
of  the  goods  at  the  order  of  the  defendant,  was  not 
clearly  illegal,  and,  therefore,  was  not  within  the  rule  of 
Merryweather  v.  Nixan{a), 

Patteson  J.  I  am  clearly  of  opinion,  on  the  facts 
of  this  particular  case,  that  the  plaintiffs  are  entitled  to 
recover.  The  objection  to  the  reception  of  the  letters 
is  not  much  pressed ;  and,  indeed,  that  question  is 
quite  immaterial,  since  the  original  order  from  Nyren 
and  Wilson  must  have  been  received  by  the  defendant, 
and  that  is  the  only  part  of  the  correspondence  which 
is  to  the  point  now  before  us.  The  principal  question 
is,  whether  the  defendant  undertook  to  indemnify  the 
plaintiffs.  No  express  undertaking  is  found ;  but  I  think 
that,  if  the  facts  had  been  put  to  the  jury,  they  would 
have  found  such  a  contract.  There  could  not  be  a 
plainer  case  of  a  command  not  to  deliver  than  appears 
from  what  took  place  on  the  2d  of  November  1830. 
Then  it  is  said  that  both  are  wrongdoers,  but  I 
think  that  is  not  so.  Whether  there  was  a  right  of 
stoppage  in  transitu,  it  is  not  material  to  determine. 
It  is  enough  if  there  was  any  doubt.  And  surely 
the  acquiescence  of  the  plaintiffs  in  the  order  of  the 
defendant  to  stop  the  casks  would  have  been  enough  to 
support  an  express  promise.  The  parties  were  not 
plainly  wrongdoers,  in  the  sense  in  which  that  word  is 

(a)  8  T.  B.  186. 
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used  in  the  cases  referred  to  for  the  defendant.    This  1834. 

was  a  claim  which  might  possibly  be  resisted;  and  an 

implied  promise  to  indemnify  may  be  inferred  from  the  against 

1    •      • >  •  •  *  1  GiBBINS. 

plamtiffs  consentmg  to  resist.  As  to  the  supposed 
waiver  on  the  part  of  the  plaintiffs,  the  facts  will  not 
bear  out  the  supposition  ;  the  eight  casks,  spoken  of  in 
the  letter  of  the  17th  of  November  1832,  were  not  sent 
to  the  plaintiffs  by  way  of  indemnity,  but  in  the  hope 
that  Ni/ren  and  Wilson  might  be  persuaded  to  accept 
them. 


Williams  J.  I  am  of  the  same  opinion.  This 
case  bears  no  analogy  to  those  in  which  an  indemnity 
is  claimed  for  acts  obviously  unlawful,  like  breaches  of 
the  peace,  nor  to  cases  in  which  the  conduct  of  the 
parties  is  in  contravention  of  public  policy.  It  is  a 
mere  interference  with  a  particular  contract.  The 
defendant  requests  the  plaintiffs  to  do  an  act  which  is 
at  the  time  equivocal,  as  we  may  fairly  infer  from  the 
arguments  we  have  heard  on  the  subject;  at  any  rate, 
it  was  so  far  doubtful,  that  it  could  not  be  notoriously 
illegal.  Then  the  defendant  gives  a  written  order, 
changing  the  destination  of  the  goods,  which  are  there- 
upon delivered  in  pursuance  of  that  order.  Here  there 
is  nothing  clearly  illegal:  the  plaintiffs  acted  in  obe- 
dience to  the  defendant's  orders,  as  it  was  perfectly  open 
to  them  to  do;  and  the  defendant  is  therefore  liable 
for  the  consequences  of  those  orders. 

Judgment  for  the  plaintiffs. 
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^r'^iith.  Wakeman  against  Ann  Sutton. 

Where  de-  ^SSUMPSIT.  The  declaration  stated  that,  in  con- 
assumpsir  slderation  that  plaintiff,   at  defendant's  request, 

pleads  that  the  u    i:*  j  ^'         r        ^  • 

contract  de-  would,  lor  the  accommodation  or  certam  persons  usmg 

wt^guLTntee  ^^e  Style  and  firm  of  S,  and  Co.,  accept  a  certain  bill 

tno^lr^tnd^  exchange,  drawn  May  14th,  1827,  at  twelve  months, 

that  no  me-  g^c.  (describing  it  in  other  respects),  and  would  lend 

morandum 

thereof  stating    his  acceptance  of  the  said  bill  to  the  said  persons, 

the  consider- 
ation was  or  is    defendant  undertook  and  promised  plaintiff  to  pay  him 

s^gned^by'de-  420/.  105.  (the  amount  of  the  bill)  on  the  17th  of  May 

p^e'rson  autho-^  1828  ;  that  plaintiff,  confiding  &c.,  accepted  the  bill  for 

pkintiffraay'  accommodation  &c.,  and  lent  his  acceptance  Sec, 

reply,  that  a  whereof  defendant  had  notice ;  but  that  she  did  not  pay, 

memorandum 

of  agreement  in  and  plaintiff  had  been  obliged  to  take  up  the  bill,  and 

writing,  stating 

the  consider-     had  not  been  paid  the  amount,  or  indemnified  on  ac- 

ation,  was  i  .  p  i     i  'n       i  i  r 

signed  by        couut  of  his  acceptance  of  the  bill  and  payment  thereor. 
wlthout"etting  The  second  count  stated,  that  in  consideration  that 
morandum  in    ^he  plaintiff,  at  the  request  &c.,  had  lent  to  certain 
the  replication,  persons,  &c.,  his  acceptance  of  a  certain  bill  of  ex- 
change for  420/.  105.,  due  the  17th  of  May,  1828, 
defendant  on,  &c.,  by  a  certain  memorandum  of  agree- 
ment in  writing  then  signed  by  her,  engaged  to  pay 
plaintiff  the  said  sum  of  420/.  105.  on  the  said  17th  of 
May  1828,  &c.:  yet  the  defendant  &c.  (breach,  as  before). 
There  was  a  common  count  for  monies  &c.    Pleas  (of 
the  1st  of  February  1834).    1.  Non  assumpsit.    2.  As 
to  the  first  count,  that  the  supposed  promise  and  under- 
taking therein  mentioned  was  a  special  promise  to  an- 
swer for  the  default  of  other  persons,  to  wit  the  said 

S.  and 
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S.  and  Co.,  and  that  no  agreement  of  or  relating  to  the  1834. 
said  supposed  cause  of  action  in  that  count  mentioned, 

^  Wakeman 

or  any  memorandum  or  note  thereof  stating  the  con-  against 

SuTXON. 

sideration  for  the  said  supposed  promise  and  under- 
taking in  that  count  mentioned,  was  or  is  in  writing, 
signed  by  the  defendant,  or  by  any  person  thereunto 
by  her  lawfully  authorised.    3.  As  to  the  second  count, 
that  the  supposed  promise  and  undertaking  therein 
mentioned  was  a  special  promise  to  answer  for  the 
default  of  other  persons,  to  wit,  &c. ;  and  that  the 
memorandum  of  agreement  in  the  said  second  count 
mentioned  did  not  state  the  consideration  for  the  said 
last-mentioned  supposed  promise  and  undertaking :  and 
that  no  agreement  &c.  (as  in  the  preceding  plea.) 
Replication  :   To  the  second  plea,  that  at  the  time  of 
the  making  of  the  said  promise,  &c.,  in  the  first  count 
mentioned,  a  memorandum  of  agreement  in  writing, 
relating  to  the  said  supposed  cause  of  action  in  the  first 
count  mentioned,  stating  the  consideration  for  the  said 
promise  and  undertaking  of  the  defendant  in  the  same 
count  mentioned,  was  signed  by  the  said  defendant.  To 
the  third  plea,  that  the  memorandum  of  agreement  in 
the  second  count  mentioned  does  state  the  said  consider- 
ation for  the  said  promise  and  undertaking  of  the  defen- 
dant in  the  said  second  count  mentioned. 

Demurrer  to  the  replication  to  the  second  plea,  as- 
signing for  causes,  that  the  defendant  did  not,  in  his 
said  replication,  set  out  the  memorandum  of  agreement 
therein  mentioned,  and  alleged  to  be  in  writing  and  to 
have  been  signed  by  the  defendant :  that  the  plaintiff, 
by  such  replication,  precluded  the  defendant  from  sub- 
mitting the  sufficiency  of  the  said  memorandum  of 
agreement  to  the  opinion  of  the  Court,  and  attempted 

to 
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1834.      to  compel  the  defendant  to  refer  as  well  the  sufficiency 
of  the  memorandum  as  the  existence  thereof  to  be 

Wakeman 

against       tried  by  the  country  :  that  the  plaintiff  attempted  by 

SUTION.  IT.  .       .  r  z  \ 

such  replication  to  put  in  issue  matter  or  law,  to  be 
tried  by  the  country :  that  no  certain  and  sufficient 
issue  could  be  taken  upon  it,  and  that  it  was  argumen- 
tative, &c.  Demurrer  to  the  replication  to  the  third 
plea,  assigning  the  same  causes.   Joinder  in  demurrer. 

i?.  V.  Richards  in  support  of  the  demurrer.  The 
agreement  should  have  been  set  out  on  the  record,  so 
that  the  Court  might  be  able,  if  necessary,  to  form  an 
opinion  on  its  validity,  and  how  far  it  was  conformable 
to  the  Statute  of  frauds.  The  Court  of  Exchequer  in- 
timated a  strong  opinion  to  that  effect  in  Lo*we  v. 
Eldred{a),  \_Patteson^.  referred  to  Lilley  v.  Hewitt {b)."] 

Wightman  contra,  cited  Lysaglit  v.  Walker  {c)  as  an 
authority  in  point  for  the  plaintiffi 

jR.  V.  Richards  then  asked  leave  to  amend,  the  de- 
fendant having  been  led  to  demur  by  the  case  of  Lo*we 
v.  Eldred  (a). 

Defendant  to  amend  on  payment  of  costs. 

(a)  1  Cro.  ^  M.  239.    S.  C.  3  Tjfrwh.  2S4:. 

(6)  1 1  Price,  494. ;  where  the  same  matters  were  pleaded  and  replied 
as  in  the  present  case,  and,  on  demurrer,  upon  the  ground  that  the  agree- 
ment was  not  set  out,  the  pleas  were  held  to  be  bad  (before  the  new 
rules  of  pleading),  and  the  replication  good. 

(c)  5  JSligh,  N.  S,U    See  p.  25.  &c. 
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1834.. 


Lord  aii;ai7ist  Cross.  Tuesday, 

°  Nov.  11th. 

JZlSlOWLES  moved  for  a  rule  to  shew  cause  why  Under  stat. 

•         c  -in  •  '  X,  4&5r.4. 

writs  or  execution  snould  not  issue  against  the  c.  62.  s.  3i., 
goods  and  person  of  the  defendant,  pursuant  to  stat.  4  &  menUiai  btfii 
5  W.  4.  c.  62.  5.  31.(fl),  judgment  having  been  recovered  courfof  Com! 
a«Tainst  him  in  the  Court  of  Common  Pleas  at  Lan-  ^^o"  Vl^a.^, 

Lancaster,  and 

caster,  and  he  having  removed  his  person  out  of  the  it  is  sworn  that 

^  ^  the  defendant 

jurisdiction  of  that  court.    The  same  motion  had  been  has  removed 

made  before  Littledale  J.  in  the  Bail  Court,  but  as  the  of^he^uris- 

affidavit  stated  only  that  the  defendant  had  removed  nothing  is"said 

his  person  (not  mentioning  his  goods  and  chattels),  ^i^^  court  o?^' 
the  learned  Judoe  thought  sufficient  ground  was  not      ^-  ^'^^  . 

on  o  grant  execution 

laid  for  the  application,  more  especially  as  there  was  against  the 

person  only. 

in  Tidd's  Forms  (b)  a  precedent  of  an  affidavit  to 
ground  proceedings  under  stat.  33  G.  3.  c.  68.  s,  1., 
which  stated  both  that  the  defendant  was  not  found 
within  the  jurisdiction,  and  that  he  had  no  goods 
within  it.    But  he  referred  the  case  to  the  full  Court. 


(a)  4  &  5  W.  4.  c.  62.  s.  31.  enacts,  "  That  whenever  a  plaintiff  or 
defendant  in  any  action  or  suit  in  which  judgment  shall  be  recovered  in 
the  said  Court  of  Common  Pleas  at  Lancaster  shall  remove  his  person  or 
goods  or  chattels  from  or  out  of  the  jurisdiction  of  the  said  Court  of 
Common  Pleas  at  Lancaster,  it  shall  and  may  be  lawful  for  any  of  the 
superior  Courts  at  Westminster,  upon  a  certificate  from  the  prothonotary  of 
the  said  Court  of  Common  Pleas  at  Lancaster,  or  his  deputy,  of  the 
amount  of  final  judgment  obtained  in  any  such  action,  to  issue  a  writ  or 
writs  of  execution  thereupon  for  the  amount  of  such  judgment,  and  the 
costs  of  such  writ  or  writs  and  certificate,  to  the  sheriff  of  any  county,  city, 
liberty,  or  place,  against  the  person  or  persons  or  goods  of  the  party  or 
parties  against  whom  such  final  judgment  shall  have  been  obtained,  in 
such  manner  as  upon  judgments  obtained  in  any  of  the  said  Courts  at 
Westminster." 

(ft)  Ch.  xvi.  s.  10.  p.  153.  ed.  1828. 

Vol,  IL  G  Knowles 
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1834.  Knowles  now  contended,  that  the  words  of  4  &  5  4. 
^^^^  c.  62.  s.  31.,  being  in  the  alternative  ("  shall  remove  his 
against       person  07'  goods")  it  was  sufficient  if  the  affidavit  shewed 

Cross. 

that  either  had  been  removed.  IPatteson  J.  If  the 
goods  are  not  removed  out  of  the  jurisdiction,  there  is 
no  reason  that  this  Court  should  grant  execution 
against  them.  If  the  goods  are  removed,  it  is  reason- 
able that  this  Court  should  grant  a  fi.  fa. ;  or,  if  the 
person  is  removed,  a  capias.] 

The  Court  (a)  granted  a  rule  for  issuing  execution 
against  the  person. 

(a)  Lord  Denman,  C.  J.,  Taunton,  Patteson,  and  Williams  Js. 


Tv£sday, 
Nov-  11th. 


Dearle  against  Barrett. 


In  assumpsit 
for  breach  of 
an  agreement 
to  keep  pre- 
mises in  repair, 
the  Court 
would  not 
allow  defend- 
ant to  pay 
money  into 
Court  as  com- 
pensation, 
under  stat. 
S&4  W.  4. 
c.  42.  S.21., 
upon  pleas  of 
payment  into 
Court  and  of 
tender. 

Tender  can- 
not be  pleaded 
to  a  count  for 
unliquidated 
damages  in 
respect  of  such 
breach  of 
agreement. 


^HE  plaintiff  declared  in  assumpsit  on  a  memorandum 
of  agreement  between  landlord  and  tenant.  The 
alleged  breaches  were,  not  keeping  and  yielding  up  the 
premises  in  good  repair ;  not  painting ;  and  not  leaving 
the  fixtures  in  as  good  plight  as  they  were  at  the  time 
of  making  the  agreement. 

G.  T.  White  moved  that  the  defendant  might  have  leave 
to  pay  into  court  51.  by  way  of  compensation  and  amends, 
under  stat.  3  &  4     4.  c.  42.  s.  21.  (Z>),  and  that  the  same 

might 

(6)  3  &  4  W.A.  c.  42.  s.  21.  enacts,  «  That  it  shall  be  lawful  for  the 
defendant  in  all  personal  actions,"  (with  certain  exceptions  not  material 
here,)  "  by  leave  of  any  of  the  said  superior  courts  where  such  action  is 
pending,  or  a  judge  of  any  of  the  said  superior  courts,  to  pay  into  court 
a  sum  of  money  by  way  of  compensation  or  amends,  in  such  manner  and 
under  such  regulations  as  to  the  payment  of  costs  and  the  form  of  plead- 
ing 
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might  be  received  into  court  under  a  plea  of  money  paid  1834. 
in  (pursuant  to  Reg.  Gen.  Hil.  4  W.  4.,  General  Rules 

°  '  Dearle 

and  Regulations,  sect.  17.  {a)  )  and  under  a  plea  of  tender  against 

Barrett. 

before  action  brought.  [^Patteson  J.  The  act  does  not 
say  that  a  tender  may  be  pleaded  in  a  case  like  this. 
Is  there  any  instance  of  such  a  plea  to  an  action  for 
unliquidated  damages  ?]  A  plea  of  tender  is  allowed 
to  a  count  on  a  quantum  meruit.  It  was  so  settled  in 
Johnson  v.  Lancaster  {b)  (cited  to  this  point  in  1  Wms, 
Saund,  33  d,),  although  the  contrary  was  once  held  in 
Giles  V.  Hartis  (c).  If  tender  may  be  pleaded  to  a 
quantum  meruit,  there  is  no  reason  that  it  should  not 
be  pleadable  in  other  cases  of  unliquidated  damages. 
On  a  plea  of  tender,  as  on  a  plea  of  payment  into  court, 
money  is  brought  in  ;  the  defendant  here  prays  to  be 
admitted  to  pay  in  the  same  sum  on  both.  [Lord 
Denman  C.  J.  The  payment  into  court  admits  a  cause 
of  action  ;  a  plea  of  tender  denies  it.  Patteson  J.  No 
judge  would  give  you  leave  to  plead  both.  If  you  think 
proper  to  risk  a  plea  of  tender,  you  can  do  so,  but 
I  have  not  the  least  doubt  that  it  is  bad  in  this  case.] 

Lord  Denman  C.  J.  The  rule  cannot  be  granted. 
It  does  not  follow,  because  you  may  plead  a  tender  to  a 

ing  as  the  said  judges,  or  such  eight  or  more  of  them  as  aforesaid,  shall, 
by  any  rules  or  orders  by  them  to  be  from  time  to  time  made^  order  and 
direct." 

(a)  5B.  ^  Ad.  vi.  (6)  1  Stra.  576. 

(c)  2  Salk.  622.  In  Johnson  v,  Lancaster  this  case  is  cited  from  Salkeld; 
and  it  is  said  to  have  been  there  decided  that  a  tender  is  pleadable  to  a 
quantum  meruit ;  but  that  does  not  appear  from  the  report  in  Salkeld ; 
and  the  report  in  1  Lord  Raymondy  2.55.  states  a  contrary  doctrine  to 
have  been  laid  down  by  Holt  C.  J.,  and  is  cited  accordingly  in  20  Vin. 
Ab.  tit.  Tender  (S),  pi.  6.  The  point  is  not  expressly  mentioned  in  the 
reports  of  the  same  case  in  Cartlu  413.,  12  Mod.  152.,  Comb.  443., 
Holt,  556. 

G  2  count 
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1834.  count  on  a  quantum  meruit,  that  you  may  also  plead  it 
Dearle  count  for  unliquidated  damages. 

Patteson  J.  (a)  concurred. 

Rule  refused. 

(a)  Taunton  and  Williams  Js.  had  left  the  Court. 


against 
Barrett. 


Tuesday, 
Nov.  11th. 


Pearse,  Clerk  to  the  Trustees  under  an  Act  for 
repairing  the  Road  from  St.  Lloyd's,  Bed- 
ford, to  the  Olney  and  Newport  Pagnell 
Turnpike  Road,  against  Morrice. 


By  a  local 
statute  prior 
to  the  general 
turnpike  act, 
8  G.  4.  c.  126., 
trustees  of  a 
turnpike  road 
were  em- 
powered to  let 
the  tolls  by 


^OVENANT,  against  defendant  as  surety,  for  arrears 
of  rent  for  tolls.  Plea,  non  est  factum.  At  the 
trial  before  Tindal  C.  J.  at  the  Bedford  summer  assizes, 
1832,  the  plaintiff  had  a  verdict,  subject  to  the  opinion 
of  this  court  on  the  following  case. 

By  stat.  54  G.  3.  c.  cxxiv.  (local  and  personal,  public) 

writing  under  ^  r  ^  i  / 

their  hands  and  for  repairing  the  road  from  St.  Lloyd^s  in  the  town  of 

seals ;  the  rent 

to  be  made  pay-  Bedford  to  the  turnpike  road  leading  from  Olneij  to 

able  to  their  77  •       i  p  n     7  •  7 

treasurer,  iii      Newpoj^t  Pagnell  in  the  county  01  Buckingham^  trustees 

default  of 

which  every  such  lease  should  be  "null  and  void  to  all  intents  and  purposes  whatsoever." 

Held,  that  this  clause  was  still  imperative,  though  by  the  general  turnpik  e  act,  s.  55.,  it 
is  enacted,  that  after  the  tolls  shall  have  been  let,  as  there  directed,  the  purchaser  shall 
"  enter  into  a  proper  agreement"  for  the  taking  thereof,  and  paying  the  rent,  "  under  such 
conditions  and  in  such  manner"  as  the  trustees  shall  think  fit. 

Held,  further,  that  a  lease  making  the  rent  payable  to  the  trustees  or  their  treasurer,  was 
not  conformable  to  the  local  act : 

That  the  words  "  null  and  void"  in  that  act  were  not  to  be  construed  as  "voidable,"  but 
that  the  lessee  or  his  surety  might  treat  the  lease  as  absolutely  void : 

And  that  the  lessee's  surety  might  take  advantage  of  the  above  defect,  in  an  action 
brought  against  him  by  the  trustees  for  non-payment  of  the  rent,  though  the  lessee  had 
taken  the  tolls  for  several  years  under  the  lease. 

Where  parties  to  an  indenture,  after  the  words  "  In  witness  whereof"  insert  a  special 
statement  of  the  execution  of  the  two  parts  of  such  deed  by  them  respectively,  Qucere, 
whether  that  is  a  recital  in  the  deed,  and  estops  a  party  proved  to  have  executed  from 
denying  the  execution  by  the  others  ? 


were 
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were  appointed  for  executing  the  act,  and  were  em- 
powered to  appoint  and  elect  other  trustees,  having 
certain  qualifications  as  to  property  (see  p.  93.  post) ; 
and  to  appoint  a  clerk,  and  likewise  a  treasurer  who  was 
to  give  security,  and  account  on  oath,  if  required,  under 
certain  penalties :  the  trustees  were  also  enabled  tp  sue 
in  the  name  of  their  clerk  for  the  time  being.  They 
were  further  empowered  to  erect  turnpikes  and  toll- 
houses, and  take  certain  tolls  thereat,  and  the  turnpikes, 
toll-houses  and  tolls  were  vested  in  them. 

By  sect.  28.  it  was  enacted,  that  it  should  be  lawful 
for  the  trustees  at  any  meeting,  upon  certain  notice  to  be 
given  from  time  to  time  by  writing  under  their  hands 
and  seals,  to  let  to  farm  the  tolls  to  be  collected  by 
virtue  of  the  said  act,  to  any  person  or  persons  who 
should  be  willing  to  take  or  farm  the  same,  upon  public 
bidding,  to  the  highest  bidder,  at  and  for  the  largest 
yearly  sum  that  could  be  reasonably  got  for  the  same, 
provided  that  the  leases,  contracts,  or  agreements  for 
the  same  were  in  writing,  and  duly  executed  by  the 
person  or  persons  taking  or  farming  such  tolls,  and 
also  by  the  said  trustees;  but  the  same  should  not  be 
let  for  more  than  three  years  at  any  one  time,  and  the 
rent  which  should  be  agreed  to  be  paid  for  the  said 
tolls  should  be  made  payable,  and  should  be  paid,  to 
the  treasurer  of  the  said  trustees,  so  as  that  one  monthly 
payment  of  such  rent  should  always  be  in  advance,  or 
sufficient  security  should  be  given  for  the  payment  of 
such  rent  to  the  satisfaction  of  the  said  trustees,  or,  in 
default  thereof,  every  such  lease,  contract,  or  agreement 
should  be  null  and  mid  to  all  intents  and  purposes 
^whatsoever. 

At  the  trial,  the  plaintiff  (the  clerk  to  the  trustees) 
G  3  put 


1834. 

Pearse 
against 

MORRICE. 
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ISS^.  put  in  the  counterpart  of  an  indenture,  dated  May  ^, 
1828,  made  between  the  chairman  and  several  persons 
therein  named,  as,  and  being,  the  majority  of  the  trustees 
under  the  above  act,  present  at  a  meeting  for  that  pur- 
pose duly  convened,  of  the  first  part,  Elizabeth  Riches 
of  the  second  part,  and  George  Morrice  and  John 
Morrice  (the  defendant)  of  the  third  part;  reciting,  that 
at  a  meeting  of  the  trustees  of  the  said  turnpike  roads, 
held  at  &c.,  on  &c.,  by  public  notice  and  advertisement 
duly  given  for  the  purpose  of  letting  to  farm  the  tolls  of 
the  several  gates  erected  on  the  same  road,  in  the 
manner  directed  by  an  act  passed  in  the  third  year 
of  his  then  mojesty  King  George  the  Fourth  (a),  the 
said  Elizabeth  Riches,  by  her  agent,  became  the  highest 
or  last  bidder  for  the  tolls  intended  to  be  thereby  let 
to  farm  (being  the  tolls  payable  at  certain  turnpike 
gates  therein  mentioned)  at  the  yearly  rent  of  180/., 
and  was  accordingly  declared  the  farmer  or  renter 
thereof  for  the  term  of  three  years  from  the  1st  day 
of  July  then  next :  and  that  the  said  George  Morrice 
and  Joh7i  Morrice  had,  at  the  request  of  E.  R.,  and  in 
order  to  satisfy  the  conditions  of  letting  the  said  tolls, 
agreed  to  become  parties  to  the  said  indenture,  and  to 
enter  into  the  covenants  therein-after  contained,  as 
sureties  with  the  said  E.  R,  for  payment  of  the  said 
yearly  rent,  and  for  such  other  purposes  as  were  there- 
in-after expressed :  and  it  was  witnessed,  that  in  con- 
sideration of  the  rent  after  reserved,  and  of  the  covenants 
after  mentioned  on  behalf  of  E.  R,  and  her  sureties,  the 
said  trustees,  parties  to  the  said  indenture,  in  pursuance 
and  exercise  of  the  power  and  authority  given  them  by 
the  said  acts  or  any  of  them  &c ,  demised  to  E.  R.,  her 

(a)  3  G.  4.  c.  126.  s.  55, 

executors, 
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executors,  &c.,  certain  toll-houses,  toll-gates,  tolls  and  1834. 
premises  in  the  indenture  specified,  habendum  from  the  ~ 
1st  of  My  1828,  for  three  years,  yielding  and  paying  against 

Mo&RICJS. 

therefore  "  unto  the  trustees  of  the  said  road  for  the  time 
being,  or  to  their  treasurer  at  his  dwelling-house,"  the 
yearly  rent  of  180/.  by  certain  monthly  payments,  speci- 
fied in  the  indenture.  And  the  said  E.  R.  and  the  said 
sureties  did  thereby  for  themselves,  jointly  and  severally, 
and  for  their  respective  heirs,  executors,  &c.,  covenant, 
promise,  and  agree  to  and  with  the  trustees  of  the  said 
road  for  the  time  being,  that  the  said  E.  R.,  her  execu- 
tors &c.  "  should  and  would  well  and  truly  pay  or 
cause  to  be  paid  unto  the  trustees  of  the  said  road,  or 
their  treasurer  for  the  time  being  as  aforesaid,'*  the  said 
yearly  rent,  on  the  days  and  in  manner  thereinbe- 
fore mentioned.  The  indenture  concluded  as  follows : 
"  In  witness  whereof  to  one  part  of  these  presents,  in- 
tended to  remain  in  the  hands  of  the  said  Elizabeth 
RicheSi  the  said  trustees,  parties  hereto,  have  set  their 
hands  and  seals,  and  to  the  other  part  thereof,  intended 
to  remain  in  the  hands  of  the  said  trustees,  the  said 
Elizabeth  Riches,  George  Morrice,  and  John  Morrice 
have  set  their  hands  and  seals,  the  day  and  year  first 
above  written." 

The  counterpart  produced  was  executed  by  Elizabeth 
Riches  and  the  defendant,  but  not  by  any  of  the  trustees, 
or  by  the  clerk  or  treasurer  ;  and  no  indenture  was 
produced  executed  by  any  of  the  trustees,  or  by  the 
clerk  or  treasurer. 

The  question  stated  for  the  opinion  of  the  court  was, 
whether  the  action  was  maintainable;  first,  the  inden- 
ture produced  not  having  been  executed  by  the  trustees, 
or  by  the  clerk  or  treasurer;  and,  secondly,  the  rent 
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reserved  being  made  payable  to  the  trustees  or  to  their 
treasurer,  and  not  to  the  treasurer  only.  If*  the  court 
should  be  of  opinion  that  the  indenture  was  therefore 
null  and  void,  or  that  the  plaintiff  was  thereby  pre- 
cluded from  maintaining  the  action,  the  verdict  was  to 
be  set  aside  and  a  nonsuit  entered  ;  otherwise  the  verdict 
to  stand. 

Gunnings  for  the  plaintiff.  As  to  the  first  objection  ; 
the  defendant  cannot  now  insist  upon  the  deed  not 
having  been  executed  by  the  trustees,  clerk  or  treasurer, 
since  that  is  admitted  by  recital  in  the  deed  itself,  sub- 
scribed by  the  defendant :  —  "In  witness  whereof,  to  one 
part  of  these  presents,  intended  to  remain  in  the  hands 
of  the  said  Elizabeth  Riches^  the  said  trustees,  parties 
hereto,  have  set  their  hands  and  seals."  Burleigh  v. 
Stibhs  (a)  and  Nash  v.  Ttirner  (b)  shew  that  this  is  con- 
clusive. [  Taunton  J.  The  words  here  do  not  shew  that 
the  execution  had  taken  place.  "  In  witness,"  &c., 
must  always  be  put  in  before  the  parties  have  actually 
affixed  their  hands  and  seals.]  This  objection  might 
have  been  taken,  but  was  not,  in  the  former  case  of 
Pearse  v.  Morrice  (c).  As  to  the  other  objection,  the 
defendant  here  stands  in  the  same  situation  as  Riches, 
the  tenant  of  the  tolls,  and  cannot,  therefore,  deny  that 
the  landlord  had  authority  to  demise.  [Lord  Denman 
C.  J.  Then  what  is  the  use  of  this  clause  in  such  a 
case?  Taunton  J.  He  does  not  say  that  the  landlord 
had  not  power  to  demise,  but  that  he  has  not  demised 
as  the  statute  directs.]  But,  further,  the  act  is  sufficiently 
complied  with  by  the  reservation  of  rent  in  this  deed. 

(a)  5  T.  R.  465.  (&)  1  Esp.  218.  (c)  3  5.^  Ad.  396. 
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Sect.  28.  requires  that  ihe  rent  shall  be  "made  payable  1834. 
to  the  treasurer  to  the  said  trustees."    Here  it  is  made 

Pearse 

payable  to  him.  It  is  not  said  in  the  act  that  the  rent  against 
shall  be  payable  to  him  only. 

But,  supposing  this  objection  to  be  well  grounded, 
the  deed,  at  all  events,  is  only  voidable,  and  ought 
not  to  be  avoided  now,  when  the  defendant,  by  him- 
self or  his  principal,  has  taken  a  benefit  under  it 
for  several  years.  In  Rex  v.  St.  NicJwlas  in  Ipswich  (a), 
an  indenture  binding  an  apprentice  for  less  than  seven 
years,  contrary  to  stat.  5  Eliz,  c.  4.  s,  26.,  was  held 
to  be  voidable  only,  though  sect.  41.  declares  that 
all  indentures  otherwise  to  be  made  than  is  by  that 
statute  limited,  &c.,  "  shall  be  clearly  void  in  the  law, 
to  all  intents  and  purposes."  \_Ta2mt0n  J.  Lord 
Hardwicke  there  (^),  when  he  says  that  the  indenture 
is  "  voidable  only,"  adds,  "  at  the  election  of  the 
parties,  if  they  think  fit  to  take  advantage  of  it."  Here 
one  party  does  so  think  fit.]  In  Rex  v.  Woolstanton  (c), 
where  a  parish  apprentice  was  bound  for  an  indefinite 
time,  the  Court  said  that  the  statute  (43  Eliz.  c.  2.  5.  5.), 
where  it  speaks  of  binding  such  apprentices  till  the 
age  of  twenty-four,  is  only  directory,  "  but  if  it  were 
compulsory,  the  indenture  would,  for  want  of  this, 
be  only  voidable."  In  Rex  v.  Evered  (d)  the  decision 
on  5  Eliz,  c.  4.  s.  26.  was  similar  to  that  in  Rex  v. 
St,  Nicholas  in  Ipswich  (a),  [_Taimton  J.  In  many  of 
these  cases  the  principle  acted  upon,  I  think  most 
erroneously,  was,  that  the  Court  would  do  all  they 
could  to  support  the  settlement ;  and  it  was  thought 

(a)  Burr.  S.  C.  91.    S.  C.  2  Stra.  1066.     Ca.  temp.  Hard.  323. 

(6)  Burr.  S.  C.  p.  95.     Ca.  temp.  Hard.  p.  324. 

(c)  1  Bott,  545.  pi.  707.  6th  edit.  (d)  Cold,  26, 

hard 
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1834.  hard  that  a  party  should  lose  his  settlement  through  a 
^^^^  mistake  in  an  instrument  not  drawn  by  him  (a).  These 
against       decisions  shew  the  inconvenience  of  proceeding  on  con- 

MORRICE. 

siderations  of  hardship,  and  not  on  considerations  of 
law.]  Rex  V.  Evered  {b)  does  not  fall  within  that  ob- 
servation ;  nor  does  Gray  v.  Cookson  (c),  which  also 
recognizes  the  principle,  that  an  indenture  contrary  to 
the  statute,  5  Eliz,  c.  4.,  is  voidable  only.  Supposing, 
however,  that  the  present  deed  is  void  under  the  local 
act,  it  is  a  good  lease  under  the  general  turnpike  act, 
SG.  4.  c.  126.,  sects.  55.,  56.,  which  enable  trustees  to 
let  their  tolls,  and  do  not  prescribe  any  reservation  of 
rent  to  the  treasurer.  The  fourth  section  of  that  statute 
contains  words  sufficient  to  extend  the  provisions  of 
sects.  55.,  56.,  to  proceedings  in  execution  of  the  local 
act,  54  G.  3.  c.  cxxiv. ;  and  sect.  55.  of  the  general 
act  is,  in  fact,  referred  to  by  the  recital  of  the  inden- 
ture in  question. 

Kelly  contra.  As  to  the  first  objection,  there  is  no 
proof  here  of  any  execution  by  the  trustees,  and  such 
execution  is  expressly  required  by  the  local  act.  The 
plaintiff  has  neither  produced,  nor  given  notice  to  pro- 
duce, the  counterpart  which  the  trustees  are  said  to  have 
signed.  If,  indeed,  it  could  justly  be  said  that  the  exe- 
cution by  them  was  admitted  by  a  recital  in  the  deed,  as 
the  facts  relied  upon  by  the  plaintiffs  in  Burleigh  v. 
Stibbs{d)  and  Nash  v.  Turner  [e)  were  admitted  upon 
the  deeds  there  produced,  the  defendant  could  not  insist 
upon  the  point  now  taken.    But  the  words  relied  upon, 

(a)  See  Hex  v.  St,  Petrox,  Burr,  S.  C.  250.         (6)  Cald.  26. 
(c)  16  East,  13.  id)  5T.  R.  465. 

(tf)  1  Hsp.  218. 

coming 
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coming  after,  In  witness  whereof/*  &c.,  have  not  the 
effect  of  a  recital.  In  Com.  Dig.  Fait,  (E.  2.)  it  is  said, 
"  So,  a  thing  wrote  after  in  cujus  rei  testimonium  is  no 
part  of  the  deed,  the'  it  was  wrote  before  the  sealing  and 
delivery  of  the  deed,  2  Roll,  23.  1.  20. ; "  and  the  other 
authorities  cited  under  the  same  head  are  consistent 
with  this,  except  that  one  contrary  decision,  Moore  3. 
(pi.  5.)  (fl),  is  referred  to.  Even  if  this  were  a  recital,  it 
would  be  hard  that  such  words,  unsupported  by  other 
proof,  should  conclude  the  first  party  who  executed, 
when  perhaps  the  other  never  did  execute.  The  plain- 
tiff should  have  given  notice  to  produce  the  counterpart, 
and  thereby  enabled  himself  to  offer  secondary  evidence 
if  it  was  withheld.  The  former  decision  in  Pearse  v. 
Mori'ice{b)  went  upon  a  different  point;  this  was  not 
raised.  \_Patteson  J.  The  question  there  was  treated 
as  one  merely  between  landlord  and  tenant.]  As  to 
the  second  point,  the  alternative  contended  for  would 
be  contrary  to  the  intention  of  the  whole  act,  54*  G.  3. 

cxxiv.  The  trustees  are  numerous,  and  it  might  be 
important  that  some  of  them,  at  least,  should  not  re- 
ceive these  rents  unless  under  proper  responsibility.  If 
the  rent  were  made  payable  to  the  trustees  generally,  any 
of  them  might  receive,  and  give  a  valid  discharge  for  it, 
and  there  is  no  remedy  at  law  in  case  of  embezzlement.  On 
the  other  hand  the  treasurer,  by  sects.  11.  and  12.  of  the 
local  act,  gives  security,  and  is  liable  to  account  on  oath. 
In  the  cases  referred  to,  under  the  statute  5  Eliz.  c.  4., 


1834. 

Pearse 

against 
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(a)  The  ruling,  as  stated  in  Moore,  is,  that  that  which  is  written  in  a 
deed  after  in  cvjus  &c.  shall  be  parcel  of  the  deed.  In  Bendloe,  1.  pi.  2., 
which  appears  to  be  the  same  decision,  the  words  are,  that  if  any  covenant, 
or  condition,  or  proviso,  be  written  after  the  conclusion  of  the  indenture 
or  &c.  sc.  the  in  cujus  &c.  it  shall  be  accepted  as  parcel  &c.  And 
2  Rep.  70  h.  is  referred  to  in  the  margin. 
(h)  3  B.  4;  Ad,  396. 

the 
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the  clause  making  the  indenture  void  was  obviously  in- 
troduced for  the  benefit  of  one  only  of  the  parties,  viz., 
the  apprentice;  and  it  might  be  considered  that  the 
maxim,  quilibet  potest  renunciare  juri  pro  se  introducto, 
was  applicable  under  such  circumstances.  So  where  an 
ordinary  lease  contains  a  clause  avoiding  it  in  case  of 
certain  misconduct  of  the  lessee,  the  landlord  need  not 
take  advantage  of  the  forfeiture  to  annul  the  lease ;  still 
less  can  the  wrong-doer  avail  himself  of  it  against  the 
wish  of  the  landlord.  The  clause  as  to  rent,  in  this  in- 
denture, is  for  the  protection  of  both  parties ;  the  case 
therefore  is  not  that  of  an  instrument  to  be  void  or  valid 
at  the  election  of  one  party  or  the  other.  But  when 
the  Court  decided  as  they  did  in  JRex  v.  St.  Nicholas 
in  Ipswich  (a),  they  determined  against  the  letter  of  the 
statute,  and,  in  effect,  assumed  the  power  of  repealing  it. 
The  cases  which  have  followed  that  decision  have  been 
founded  on  error,  and  the  Court  will  not  now  commence 
a  new  class  of  cases  on  the  same  mistaken  principle, 
especially  in  a  matter  which  concerns  the  public.  [Lord 
Denman  C.  J.  It  is  suggested,  on  the  other  side,  that 
you  are  too  late  now  in  attempting  to  take  advantage  of 
the  defect  relied  upon.]  This  is  the  case  of  a  surety, 
now  called  upon  for  the  first  lime ;  he  is  not  too  late. 
As  to  the  general  act,  3  G.  4.  c.  126.,  that  only  affects 
former  acts  in  so  far  as  it  directs  any  thing  inconsistent 
with  their  provisions  {b) ;  but  s.  55.  merely  provides  that 
the  last  bidder  for  the  toils  shall  "  enter  into  a  proper 
agreement  for  the  taking  thereof,  and  paying  the  money 
at  the  times  specified  in  such  notice  "  (as  before  directed), 


(a)  Burr.  S.  C.9\.    S,  C.  2  Slra.  1066.    Ca.  temp.  Hard.  323. 

(6)  See  Bex  v.  The  Trustees  of  the  Northleoch  and  THtneij  Boads,  5  B. 
4;  Ad,  978. 

"  with 
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"with  such  surety  or  sureties  for  payment  thereof,  and  J 834. 
under  such  conditions  and  in  such  manner  as  the  said 

Pearse] 

trustees  or  commissioners  shall  think  fit."    It  therefore  against 
leaves  the  provision  of  the  local  act,  as  to  the  reservation 
of  rent,  untouched. 

Gunni?ig  in  reply.  The  placitum  cited  in  Co?}h  Dig. 
Fait  (E.  2.)  from  2  Roll.  Abr.  Faits,  23.  1.  20.,  is  ex- 
pressly contradicted  by  that  in  Moore  3.,  cited  in  Com. 
Dig.  same  tide.  In  Sheppard^s  Touchstone,  c.  4.  p.  52.,  the 
In  ciijus  rei  testimonium  is  reckoned  among  the  ''formal 
or  orderly  parts"  of  a  deed,  "  which  make  up  the 
whole,  of  which  the  law  doth  take  special  notice." 
And  whatever  might  be  the  case  as  to  an  ordinary 
clause  of  this  kind,  that  in  question  is  specially  worded, 
stating  that  "  to  one  part  of  these  presents,  intended 
to  remain  in  the  hands  of  the  said  Elizabeth  Riches, 
the  said  trustees,  parties  hereto,  have  set  their  hands 
and  seals,  and  to  the  other  part  thereof,  intended  to 
remain  in  the  hands  of  the  said  trustees,  the  said 
Elizabeth  Riches,  George  Moirice,  and  John  Morrice 
have  set  their  hands  and  seals,  the  day  and  year"  &c. 
That  is  a  kind  of  statement  not  commonly  inserted  in 
such  clauses,  and  (whether  called  a  recital  or  not)  must 
be  taken  as  an  allegation  by  the  parties,  under  their 
hands  and  seals,  of  the  facts  therein  mentioned ;  Bur- 
leigh v.  Stibbs[a)  is,  therefore,  applicable.  As  to  the 
supposed  risk  from  the  rents  passing  through  the 
trustees'  hands,  no  person  is  permitted  by  the  local 
act  (sect.  4.)  to  officiate  as  a  trustee,  unless  possessed  of 
the  rents  and  profits  of  lands,  tenements,  or  heredita- 
ments of  the  clear  yearly  value  of  40/.,  or  having  one 

(a)  5  T.  R.  465. 

of 
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of  the  other  equivalent  qualifications  there  pointed  out. 
It  is  said  that  in  the  cases  of  apprenticeship  it  was  for 
the  interest  of  the  apprentice  to  waive  the  invalidity  of 
the  indenture  ;  but  that  was  not  so  in  Rex  v.  Evered{a) 
or  Grat/  v.  Cookson  (6). 

Lord  Denman  C.  J.  With  respect  to  the  first  point, 
it  is  unfortunate  that  the  plaintiff  did  not  give  notice  to 
the  defendant  to  produce  the  part  of  the  indenture  said 
to  have  been  executed  by  the  trustees ;  but  none  of  the 
Court  think  that  the  case  turns  upon  that.  It  may  be 
a  question  whether  the  clause  reciting  the  execution 
vv^ould  not  be  an  estoppel  to  the  party  wishing  to  contend 
that  such  execution  did  not  take  place.  The  other  ob- 
jection, however,  is  important.  The  reservation  of  rent, 
and  covenant  for  payment  of  it,  are  to  the  trustees  or 
their  treasurer."  I  think  that  it  should  have  been  to 
the  treasurer  exclusively,  and  not  to  him  or  to  some 
one  else,  who  (according  to  the  argument)  might  even 
be  a  stranger,  or  at  any  rate  a  person  not  easily  to  be 
found,  or  insolvent.  Then  the  question  is  as  to  the 
effect  of  the  words  "  null  and  void."  It  is  extraordinary 
that  there  should  be  cases  in  which  it  has  been  held 
that  those  words  should  not  have  their  usual  meaning; 
but  the  word  "  void"  has  certainly  been  construed  as 
"voidable"  in  some  instances,  where  the  proviso  was 
introduced  in  favour  of  the  party  who  did  not  wish  to 
avoid  the  instrument,  or  where  the  party  in  whose 
favour  it  was  could  not  take  advantage  of  it  without 
acting  against  public  policy.  Here  public  policy  is  in 
favour  of  the  stipulation  that  the  deed  shall  not  be 
enforced  if  the  rent  be  made  payable  to  the  treasurer 

(a)  Cald.26,  {b)  16  East,  13, 

or 
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or  to  other  persons,  or  in   any  other  way  than  as  1834?. 

the  statute  provides.     Then  it  is  said  that  the  lease   

may  be  considered  as  one  executed  pursuant  to  the  against 
general  act,  3  G.  4  c.  126.;  but  I  do  not  understand 
that  that  statute  was  intended  to  repeal  any  restrictions 
contained  in  former  acts ;  the  meaning  of  the  clauses 
in  that  act  which  have  been  referred  to  is,  that  trustees 
shall  enter  into  agreements  under  such  conditions  as 
they  think  fit,  consistently  with  the  powers  given 
and  duties  prescribed  by  former  statutes.  The  pro- 
vision of  the  local  act  is,  therefore,  in  full  force,  and 
consequently  the  indenture  is  void.  It  is  said  that  the 
defendant  is  no  longer  in  time  for  taking  advantage  of 
the  present  objection  ;  but  it  appears  to  me  that  there 
is  nothing  to  bind  a  surety  in  this  respect ;  nor  do  I 
see,  if  the  lease  is  void,  why  any  party  who  would  have 
been  bound  by  it  if  valid,  may  not  take  advantage  of 
its  invalidity  at  any  time. 

Taunton  J.  It  is  contended  that  the  words  re- 
ferred to  by  Mr.  Gimfimg  as  a  recital,  are  binding  on 
the  defendant  as  to  the  execution ;  though  it  is  to  be 
remembered  that  he  is  a  surety,  and  therefore  entitled 
to  insist  upon  strict  proof.  On  the  other  hand,  Com. 
Dig.  Fait,  (E.  2.)  has  been  cited,  as  showing  that  the 
words  do  not  conclude  him.  I  only  wish  not  to  be 
considered  as  acceding  to  the  doctrine  laid  down  on 
behalf  of  the  plaintiff,  because  I  am  at  present  most 
strongly  inclined  to  think,  that  words  coming  after 
"  i?i  cujus  m  testimonium are  not  part  of  the  deed, 
and  do  not  estop  the  party  subscribing  them.  I  do  not 
however  wish  to  be  bound  by  that  opinion,  but  only 
intimate  it  in  the  way  of  protestation.    On  the  other 

point, 
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1834.  point,  as  to  the  reservation  of  rent,  I  have  no  doubt 
r  whatever.    There  may  be  many  reasons  why  it  should 

against      be  desirable  to  make  the  rent  payable  to  the  treasurer 

MOKRICE. 

only.  But,  looking  to  the  words  of  the  act,  if  they  are 
not  obligatory.  I  cannot  conceive  to  myself  any  words 
which  can  have  a  prohibitory  force.  The  distinction 
between  directory  and  imperative  statutes  has  been  long 
known ;  an  early  instance  in  which  it  was  taken,  is  the 
case  in  Stf^ange  {a),  as  to  the  time  of  choosing  over- 
seers. I  understand  the  distinction  to  be,  that  a  clause 
is  directory  where  the  provisions  contain  mere  matter 
of  direction  and  nothing  more ;  but  not  so  where 
they  are  followed  by  such  words  as  are  used  here, 
viz.,  that  any  thing  done  contrary  to  such  provisions 
shall  be  null  and  void  to  all  intents.  These  words 
give  a  direct,  positive,  and  absolute  prohibition,  which 
cannot  be  dispensed  with  by  the  construction  here  con- 
tended for.  In  Rex  v.  Gravesend  (h),  the  ground  upon 
which  Lord  Tenterden  distinguished  that  case  from  Bex 
V.  St.  Nicholas  in  Ips*wich  (c),  was,  that  in  the  latter  case 
the  words  of  the  section  relied  upon  were  not  negative 
or  prohibitory,  but  permissive  only ;  whereas,  in  Bex  v. 
Gravesend,  the  statute  (10  G.  2.  31.  s.  5.)  contained 
a  direct  prohibition.  By  the  statute  now  in  question, 
the  trustees,  in  granting  leases,  act  under  a  power; 
the  terms  of  the  power  must  be  complied  with,  as  in 
other  more  familiar  instances ;  and  when  it  is  expressly 
enacted  that  if  this  be  not  done  the  contract  shall  be 
void,  I  cannot  fashion  a  doubt  in  my  own  mind  upon 
the  subject.  It  is  said  that  the  defendant  is  too  late  in 
taking  this  objection,  but  it  is  not  explained  how  he  is 

(a)  Rex  V.  Sjyarrow,  2  Stra.  1123,  {b)  S  £.  ^  Ad.  240. 

(c)  J3urr.  S.  C.  91,    S.  C,  2  Stra,  1066,    Ca,  temp.  Hard.  323. 

so, 
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so,  and  we  are  not  told  when  the  action  was  commenced ;  1834'. 
it  may  have  been  during  the  term  of  three  years  for 

JlKA  RSR 

which  the  lease  was  granted.  The  defendant's  counsel  against 
has  also  suggested  that  this  may  be  a  good  lease  under 
the  general  turnpike  act,  3  G.  4?.  c.  ]  26.  It  is  true  that 
the  intention  of  the  legislature,  as)  it  appears  from  the 
preamble  to  sect.  4.,  was  to  establish  one  uniform  code 
of  laws  for  the  management  and  maintenance  of  turn- 
pike roads  throughout  the  kingdom  (an  expectation  in 
which  the  legislature  was  somewhat  disappointed,  since 
in  the  next  session  it  became  necessary  to  pass  a  new 
statute,  containing  a  great  number  of  clauses,  to  amend 
the  former);  but  I  do  not  see  how  the  uniformity 
contemplated  in  the  statute  is  disturbed  by  giving  this 
local  act  its  proper  operation.  If,  indeed,  the  general 
act  had  contained  provisions  direcdy  repugnant  to  those 
of  54f  G.  3.  c.  cxxiv.,  I  should  have  said  that  this  act 
must  yield ;  but,  upon  comparing  the  clauses,  that  does 
not  appear  to  be  the  case.  The  direction  in  sect.  55., 
that  the  highest  bidder  shall  enter  into  "  a  proper 
agreement"  for  the  taking  of  the  tolls,  must  be  con- 
strued with  reference  to  the  clause  on  that  subject  in 
the  local  act ;  it  does  not  repeal  that  act,  nor  give  the 
trustees  an  arbitrary  power  of  dispensing  with  its  pro- 
visions. I  am  therefore  of  opinion  that  this  lease  is 
void,  in  consequence  of  the  rent  not  being  properly 
reserved. 

Patteson  J.  I  am  of  the  same  opinion,  upon  the 
second  ground  of  objection.  The  meaning  of  the  clause 
as  to  the  reservation  and  payment  of  rent  is,  to  prohibit 
its  being  paid  to  any  one  but  the  treasurer:  and  there 
is  good  reason  for  this,  because  otherwise  a  lessee  might 

Vol.  IL  H  at 
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ISS^.  at  any  time  say  that  he  had  paid  the  rent  to  a  trustee, 
r  although  such  trustee  might  never  have  brought  it  to 

against       the  trust  account.    I  have  not  the  least  doubt  as  to  the 

MORKICE. 

signification  of  the  w^ords  in  sect.  28.  of  the  local  act, 
which  declare  that  if  the  trustees,  in  making  their  lease, 
do  not  have  it  properly  drawn,  it  shall  be  null  and  void. 
As  to  the  cases  in  which  "  void"  has  been  construed  as 
"  voidable,"  it  is  sufficient  to  say  that  none  have  oc- 
curred upon  an  act  of  this  description ;  and  in  Rex  v. 
Hipswell  {a),  and  Rea;  v.  Gravescnd  (b),  the  Court  has 
refused  to  carry  that  mode  of  construction  farther, 
and  has  given  the  words  "  null  and  void"  their  full 
effect.  As  to  the  general  turnpike  act,  I  can  find 
nothing  there  inconsistent  with  sect.  28.  of  the  local 
actj  and  cannot  think  that  the  legislature  intended  to 
repeal  that  section.  Upon  the  first  objection  submitted 
to  the  Court,  I  do  not  decide.  I  am  by  no  means  pre- 
pared to  say  that,  if  I  were  obliged  to  give  a  decision  on 
that  point,  it  would  not  be  for  the  defendant. 


Williams  J.  I  think  the  defendant  is  entitled  to 
succeed  upon  the  second  objection.  The  twenty-eighth 
section  of  this  act  is  not  merely  directory,  like  the  clause 
(s.  1.)  of  4;3  Eliz,  c.  2.,  respecting  the  nomination  of  over- 
seers, which  contains  no  prohibitory  words :  here  it  is 
expressly  said  that  contracts  not  according  to  the  act  shall 
be  null  and  void.  With  respect  to  the  general  turnpike 
act,  a  more  than  sufficient  answer  has  been  given  by  the 
rest  of  the  Court.  The  fifty-fifth  section  directs  that 
the  last  bidder  shall  enter  into  "  a  proper  agreement;" 
the  preceding  directions,  which  are  somewhat  fanciful 

(a)  8B.  4;  C.  466.  (b)  2  B.  ^  Ad.  240. 

and 
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and  laborious,  are  mainly  designed  to  regulate  the  ]834. 
putting  up  of  the  tolls  to  auction.  It  is  said  that  the  p^^^ 
words  "  void  to  all  intents  and  purposes,"  have  been  against 

Mo  R  RICE. 

held  before  to  mean  "voidable"  only.  No  instance  has 
been  given  except  in  settlement  cases,  and  in  those  I  do 
not  know  why  the  obtaining  of  a  settlement  should  not 
have  been  held  to  be  an  "  intent  and  purpose"  within 
the  meaning  of  the  enactments  then  in  question.  But, 
without  determining  that,  it  is  sufficient  to  say,  that 
those  decisions  afford  no  good  reason  for  adopting  the 
construction  suggested  in  the  present  case. 

Nonsuit  to  be  entered  (a).. 

(a)  See  the  next  case. 


o 


The  King  against  The  Inhabitants  of  the  Vill  Z'^'^'.lT 

^  Nov.  12th. 

of  St.  Gregory. 
N  appeal  against  an  order  of  two  justices  for  re-  A  local  statute 

^  ^  °  *'  enacted,  that 

moving  George  Dalton,  his  wife  and  child,  from  certain  guar- 
dians of  the 

the  vill  of  Saint  Gregori/,  in  the  county  of  Kc?itf  to  the  poor  should 
parish  of  Gitlitigham,  in  the  same  county,  the  sessions  bfnd  cSren^ 
quashed  the  order,  subject  to  the  opinion  of  this  Court  f^^pj-ovided' 
on  the  following  case :  —  f"^^  f  "^^"J 

o  be  not  bound 

By  a  local  public  act,  1  G.  2.  st.  2.  c.  20.,  "  for  erect-  ^ 

term  than  until 

ing  a  workhouse  in  the  city  of  Canterhuri/ ;  for  employ-  ^^^y  shall^have 
ing  and  maintaining  the  poor  there,"  &c.,  it  is  enacted  respective  ages 

following;" 

that  it  shall  be  lawful  for  the  corporation  of  the  guar-  viz.  a  boy  the 
dians  of  the  poor  of  the  city  of  Canterbury,  constituted  two^anTrgh-l 
by  that  statute,  "  to  set  on  work,  until  the  age  of  fifteen  *^^Hefd*,^hat^ 
years,  any  poor  child  or  children  of  the  said  city  or  bLding^rboy 

for  a  longer 

term  than  that  allowed  by  the  act  was  not  absolutely  void,  but  only  voidable- 

H  2  parishes," 
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1834. 

The  King 
against 

The  Inhabit- 
ants of 

St.  Gregort. 


parishes,"  (within  the  said  city)  "  who  shall  be,  or 
whose  father,  mother,  or  such  other  relation  who  by 
law  are  obliged  to  maintain  such  child  or  children, 
are  or  shall  be  chargeable  to  any  of  the  parishes  in 
this  act  mentioned;  and  after  such  child  or  children 
have  attained  their  age  of  fifteen  years  or  sooner,  the 
said  corporation,  by  indenture  under  their  common 
seal,  have  hereby  power  to  bind  and  put  forth  such 
child  or  children  apprentices,  to  any  honest  person  or 
persons  within  the  kingdom  of  England,  who  are  willing 
to  take  such  child  or  children,  for  any  number  of  years 
the  said  corporation  shall  think  fit ;  provided  such  child 
or  children  be  not  bound  for  a  longer  term  than  until 
he,  she,  or  they  shall  have  attained  the  respective  ages 
following;  that  is  to  say,  a  boy  the  age  of  two-and- 
twenty  years,  and  a  girl  the  age  of  twenty  years." 

The  pauper,  George  Dalton,  was,  after  he  had  attained 
the  age  of  fifteen  years  (being  a  poor  boy  in  the  work- 
house of  the  said  city  of  Canterbury,  and  chargeable  to 
one  of  the  parishes  in  the  said  act  mentioned),  bound  by 
the  guardians,  in  pursuance  of  the  said  act,  to  Edward 
Barber,  of  the  parish  of  Gillingham  aforesaid,  cord- 
wainer,  under  an  indenture  made  October  5th,  1827,  be- 
tween the  said  guardians  of  the  one  part  and  the  said 
Edward  Barber  of  the  other  part,  to  serve  from  the  day 
of  the  date  thereof,  for,  and  during,  and  unto  the  full  end 
and  term  of  seven  years  from  thence  next  ensuing,  and 
fully  to  be  complete  and  ended. 

The  Court  of  Quarter  Sessions  held  that  the  pauper 
having  been  bound  for  a  longer  term  than  after  he 
should  have  attained  the  age  of  twenty-two  years,  the 
indentures  were  void  by  the  statute,  and  that  service 
and  residence  under  them  conferred  no  settlement. 

Walsh 
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Walsli  and  Esjnnasse,  in  support  of  the  order  of  ses-  1834. 
sions.    The  indentures  were  absolutely  void,  being  con-      "  ~ 

°  The  King 

trary  to  the  proviso  of  the  clause  in  1  G.  2.  c,  20.,  by  which  against 

,  .  .  .  The  Inhabit. 

the  guardians  are  enabled  to  bind.  The  object  of  this  act  ants  of 
was,  to  give  the  same  power  to  the  guardians,  subject  to 
the  proviso  in  question,  as  churchwardens  and  overseers 
have  under  43  Eliz.  c,  2.  s.  5.  Cases  under  that  statute 
may  be  cited,  as  Rex  v,  Woolstanton  (a),  and  Rex  v.  SL 
Petrox  (b),  in  which  indentures  not  executed  according 
to  the  act  have  been  held  to  be  voidable  only ;  but  the 
decisions  on  this  subject  have  gone  too  far  ;  and  in  Rex 
V.  Hamstall  Ridware  (c),  which  also  turned  upon  the  fifth 
section  of  43  Eliz.  c,  2.,  an  indenture  of  apprenticeship, 
not  assented  to  by  two  justices  jointly,  was  held  to  be 
void.  The  joint  assent  there  was  essential  to  the  power 
of  binding  given  by  the  statute ;  and  so,  in  the  present 
case,  is  the  observance  of  the  condition  imposed  by  this 
act.  Sect.  5.  of  stat.  43  Eliz,  c.  2.  contains  no  pro- 
hibitory words,  and  was,  in  the  two  first  cited  cases, 
treated  as  merely  directory :  the  present  act  cannot 
be  so  considered,  because  it  contains  an  express  re- 
striction. Rex  v.  St,  Nicholas  in  Ipswich  (d)  may,  how- 
ever, be  cited;  where  an  indenture  made  contrary  to 
statute  was  held  voidable  only,  though  the  act  declared 
that  all  indentures,  made  otherwise  than  by  the  statute 
was  appointed,  should  be  void  to  all  intents  and  pur- 
poses. That  was  a  case  under  5  Eliz,  c,  4.,  sects.  26. 
and  41.;  an  act  which  relates  to  voluntary  bindings, 
and  therein  differs  from  the  present  local  act,  and  from 
43  Eliz,  c,  2.,  which  regard  bindings  made  compulsorily. 

(a)  1  Bott,  545.  pi.  707.  6th  edit.  (b)  Burr.  S.  C  248. 

(c)  3  T.  R.  380. 

(d)  Burr.  S.  C.91.    SC.  2  Stra.  106G.    Ca.  Temp.  Hard.  323. 

H  3  In 
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1834.  In  Rex  v.  Hipswell{a)  the  binding  of  a  child  under 

^  eight  years  of  age  to  a  chimney-sweeper,  contrary  to  stat. 

against  28  G.  3.  c.  4<8.  5.4.,  was  held  absolutely  void.     It  is 

The  Inhabit- 
ants of  true  that  the  act  has  a  provision  expressly  making  it  so ; 


St.  Gregory. 


but  Bayley  J.,  in  pronouncing  the  indentures  void  and 
not  merely  voidable,  relied  upon  the  general  intent  of 
the  act,  as  "  introduced  for  public  purposes,  and  to  pro- 
tect those  who  are  incapable  of  protecting  themselves." 
The  same  line  of  argument  applies  here,  where  the 
intention  of  the  act  is  equally  manifest.  [Lord  Den- 
man  C.  J.  In  that  case  the  act  not  only  prohibited 
taking  the  apprentice,  but  made  it  penal.]  In  Rex  v. 
Grave^end{h)  the  statute  10  G.  2.  c.  31.  5.5.  pro- 
hibited the  binding  of  the  apprentice,  and  the  indenture 
was  held  void,  because  no  advantage  can  be  taken  of  a 
contract  prohibited  by  law.  That  principle,  which  is 
distinctly  laid  down  in  Bartlett  v.  Vinor{c)y  and  is 
illustrated  by  Langton  v.  Hughes  (rf),  was  the  ground  of 
Lord  Tenterden\  judgment  in  Rex,  v.  Gravesend  (b), 
and  must  decide  this  case.  The  words  here  are,  "  pro- 
vided such  child  be  not  bound  for  a  longer  term,"  &c. 
That  amounts  to  a  prohibition,  and  directly  excludes 
the  power  of  apprenticing  for  such  longer  term ;  it  was 
not  necessary  that  a  penalty  should  be  added.  The 
words  of  43  Eliz.  c,  2.  5.  5.,  upon  which  Rex  v.  Ham- 
stall  Ridware[e)  was  decided,  are,  "  that  it  shall  be 
lawful  for  the  overseers  &c.,  by  the  assent  of  any  two 
Justices  of  the  peace  aforesaid^  to  bind  any  such  children" 
&c.  That  was  a  prohibition  of  binding  without  such 
assent;  and  it  would  not  have  been  less  strong  if  the 


(a)  ^B.  ^  C.  466.  (6)  3  ^.  4-  Ad,  240. 

(c)  Carili.  252.  {d)  \  M.  8^  S,  593. 

(e)  3  r.  380. 


language 
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language  had  been,  as  in  the  present  case,  that  it  shall 
be  lawful  to  bind  &c.,  provided  such  child  or  children 
be  not  bound  without  the  assent  of  two  justices. 


Thesiger  and  Deedes, 
voidable  only,  not  void. 


contra.  The  indentures  were 
To  ascertain  whether  this  be 
so,  the  intention  of  the  act  must  be  looked  at.  In  Rex 
v.  Hipswell  (a),  Bayky  J.,  after  observing  that  "  void  is 
sometimes  construed  voidable"  adds  that  such  a  con- 
struction may  be  right  where  the  provision  is  in- 
troduced for  the  benefit  of  the  parties  only,  but  not 
where  it  is  introduced  for  public  purposes.  The  limit- 
ation in  this  act,  as  to  the  duration  of  apprenticeships, 
is  for  no  public  purpose,  but  only  for  the  benefit  of  the 
individuals  apprenticed.  [Lord  Denman  C.  J.  The 
same  argument  might  have  been  used  in  Rex  v.  Hips- 
"well  (a);  but  surely  the  protection  of  children  ap- 
prenticed in  this  way  is  a  very  public  purpose.]  There 
is  no  clause  in  the  present  act  declaring  indentures 
void  if  not  properly  executed.  The  stat.  5  Eliz,  c.  4. 
s.  26.  enacts  that  householders  shall  and  may  take  ap- 
prentices for  seven  years,  "  so  as"  (which  is  equivalent 
to  "  provided,'*)  the  term  of  such  apprenticeship  do  not 
expire  till  the  apprentice  be  twenty-four  years  old, 
and  sect  41.  declares  that  all  indentures  made  other- 
wise than  is  by  this  act  limited,  "  shall  be  clearly  void 
in  the  law  to  all  intents  and  purposes." (i)  Yet  in- 
dentures 


1834. 


The  King 
against 

The  Inhabit- 
ants of 

St.  Gregory. 


(a)  S  B.4;  C.  471. 

(b)  "  It  was  said,  that  the  law  against  gaming  makes  notes  *  void  to 
all  intents  and  purposes,'  and  the  acts  against  usury  only  make  them 
'  void.'  ....  No  case  was  cited  ....  to  establish  such  a  distinction  ; 
and  I  am  sure  I  can  find  out  none  in  the  intention  of  the  legislature, 
between  '  void,'  and,  <  void  to  all  intents  and  purposes.'    It  is  only  an 

H  4  ampliation 


104. 


Cases  in  michaelmas  term 


1834..      dentures  made  contrary  to  sect.  26.  have  frequently 
The  King     ^^^^  ^^^^  ^'^^y  voidable :  Bex  v.  St.  Nicholas  in  Ips- 
against       Hji^jck  («),  JRex  V.  Evered  (b),  Gray  v.  Cookson  {c).    So  in 

The  Inhabit- 
ants of       43  Eliz.  c.  2.,  which  gives   a  compulsory  power  of 
St.  Gregorv.    ....  i  •      i  i 

bmdmg,  and  m  that  respect  comes  nearer  the  present 

statute,  sect  5.  enacts  that  it  shall  be  lawful  for  the 
overseers  to  bind  children  apprentices  "  till  such  man 
child  shall  come  to  the  age  of  four-and-twenty  years, 
and  such  woman  child  to  the  age  of  one-and-twenty 
years,  or  the  time  of  her  marriage:"  yet  it  was  held, 
in  Rex  v.  St.  Petrox  {d\  that  the  binding  of  a  female 
child  till  the  age  of  twenty-one  absolutely,  was  only 
voidable.  Rex  v.  Woolstanton  [e]  is  a  like  decision, 
under  the  same  act.  No  inconvenience  can  arise,  in  a 
case  like  the  present,  from  holding  the  indenture  not 
void ;  since  the  apprentice,  for  whose  benefit  the  limit- 
ation is  introduced,  may  avoid  the  binding  if  he  thinks 
proper.  Rex  v.  Hamstall  Ridware  (g)  is  distinguishable 
from  this  case ;  there  the  Court  evidently  considered 
that  the  assent  of  two  justices  was  required  on  public 
considerations ;  and  that  it  was  a  preliminary,  without 
which  the  indenture  could  not  exist  at  all.  To  bring 
the  present  case  within  that,  it  must  be  argued  that  the 
affixing  a  proper  limit  to  the  term  of  apprenticeship  was 
essential  to  the  very  existence  of  the  indenture.  But 
the  object  of  this  act  was  to  give,  not  a  conditional,  but 


ampliation  of  expression,  and  spreading  out  the  same  idea  a  little  more 
diflfusively  ;  but  they  both  equally  mean  — That  the  act  done  shall  be  con- 
sidered as  if  it  was  not  done."  Per  Wilmot  J.  in  Evans  v.  Harrison. 
Notes  of  Opinions  and  Judgments,  by  Sir  J.  E.  Wilmot,  p.  146. 

(a)  Burr.  S.  C,9\.    S.  C.  2  Stra.  1066.    Ca.  Temp.  Hard.  3i?3. 

(i)  Cald.26.  (c)  16  East,  13. 

(d)  Burr.  S.  C.  248  (e)  1  Bott,  545.  pi.  707.  6th  edit. 

{g)  3  T.  R.  380. 
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a  limited  power  of  binding.  In  Bex  v.  Hipswell{a)  ISS^. 
and  Bex  v.  Gravesendlb).  where  the  indentures  were  ~ 

^  The  King 

held  void,  the  prohibitions  in  the  statutes  were  matter  of  against 

\  .  .  The  Inhabit. 

public  policy  ;  the  contracts  were  prohibited  contracts,       ants  of 
and  the  masters  entering  into  them  were  liable  to 
penalties  under  the  respective  statutes  (c),  the  object 
of  which  was,  not  to  regulate,  but  to  prevent  altogether, 
the  apprenticeships  in  question. 


St.  Grecort. 


Lord  Denman  C.  J.  This  is  quite  a  clear  case. 
Bex  V.  Hipswell{a)  and  Bex  v.  Gravesend{h)  are  not 
applicable  authorities  on  behalf  of  the  appellants.  In 
one  of  those  cases  the  indenture  was  expressly  avoided 
by  the  statute  ;  in  both,  the  binding  was  an  illegal  act 
on  the  part  of  the  master.  These  decisions  do  not  over- 
rule the  former  cases,  in  which  words  much  stronger 
than  those  used  in  the  present  statute  have  been  held 
to  render  an  indenture  only  voidable.  Thus  in  Bex  v. 
St,  Nicholas  in  Ipswick  {d)  the  binding  was  one  v/hich 
the  act  5  Eliz,  c,  4.  declared  to  be  clearly  void  in  the 
law  to  all  intents  and  purposes ;  yet  the  Court  held 
the  indenture  only  voidable.  Here  the  words  are 
merely,  that  the  guardians  shall  have  power  to  bind, 
"  provided  such  child  or  children  be  not  bound  for  a 
longer  term"  &c.  That  is  as  mild  a  form  of  directing, 
and  only  directing,  as  can  be,  and  comes  very  far 
short  of  the  language  which  in  some  of  the  cases  has 
been  held  to  render  indentures  merely  voidable.  Unless, 
therefore,  we  were  to  overrule  those  cases,  we  cannot 
hold  the  present  indenture  void,    I  abstain  from  de- 

(a)  8  5.  4-  C.  466.  [b)  S  B.  ^  Ad.  240. 

(c)  28  G.  3.  c.  48.    10  G.  2.  c.  31. 

{d)  Burr.  S.  C,  91.    S.  C  2  Stra.  1066.    Ca.  Temp.  Hard.  323. 
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ciding  on  the  ground  of  public  policy,  because,  in  all 
cases  where  the  legislature  has  thought  proper  to  make 
enactments  of  this  kind,  they  must  be  supposed  to 
have  done  it  for  the  protection  of  the  public  at  large, 
or  some  particular  class  of  it.  It  is  enough  to  say  that 
it  would  be  too  strong  a  proceeding  to  decide  here  that 
the  binding  was  altogether  void. 


Taunton  J.  It  is  impossible  to  reconcile  the  deci- 
sions by  reference  merely  to  the  objects  for  which  the 
statutes  have  been  passed.  It  is  clear  that  in  some  cases 
the  provisions  may  have  been  matter  of  direction  only ; 
but  again,  the  direction  may  be  accompanied  by  a  pro- 
viso, affording  an  inference  that  the  act  to  which  it  re- 
lates will  not  be  legal  if  the  proviso  be  not  observed;  as 
where  the  statute  imposes  a  penalty  for  doing  it,  thereby 
denoting  its  illegality  [a).  It  is  not  necessary  to  go 
through  all  the  varieties  of  form  in  which  such  enact- 
ments may  be  found  :  it  is  enough  to  say,  in  the  present 
case,  that  the  power  given  to  the  corporation  of  guar- 
dians to  bind  apprentices  is  an  authority  or  privilege ; 
the  enactment  is  of  a  permissive  nature,  and  therefore 
falls  within  the  distinction  drawn  by  Lord  Tenterden, 
when  commenting  on  Rex  v.  St.  Nicholas  in  Ipsunch  (b), 
\n  Hex  v.  Gravesend  ic).  Even  where  it  has  been  ex- 
pressly declared  by  statute  that  bindings  should  be 
"  void,"  the  Court  has  construed  the  word  as  "  void- 
able : "  and  here,  if  we  adopt  that  construction,  and 
consider  the  word  "provided"  as  not  having  such  a 
peremptory  and  absolute  operation  as  has  been  con- 

(a)  See  Carth.  252. ;  dictum  of  Holt  C.  J.  in  JBartlett  v.  Fmor.  Also 
Gye  V.  Felton,  4  Taunt.  876. 

(b)  Burr.  S.  C.  91.    S.  C.  2  Stra.  1066.    Ca.  Temp.  Hard.  323. 

(c)  3  J?.  ^  Ad,  246. 

tended 
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tended  for,  no  injustice  will  be  done,  because  the  party  1834?. 
apprenticed  has  the  whole  time  of  the  apprenticeship  in  ^ 
which  to  put  an  end  to  the  contract  if  he  thinks  proper.  against 

^  ,  ,  ^  .  The  Inhabit- 

I  think,  therefore,  that  there  is  no  great  inconvenience  ants  of 
in  holding  that  the  proviso  in  question  does  not  make 
the  indenture  necessarily  void.  In  Ilea:  v.  Hipsisoell^a) 
the  judgment  was  rested  partly  on  the  consideration  of 
public  policy ;  a  very  questionable  and  unsatisfactory 
ground,  because  men's  minds  differ  much  on  the  nature 
and  extent  of  public  policy :  but  it  is  sufficient  to  say 
here,  that  there  will  be  no  innovation  or  encroachment 
in  respect  of  public  policy  in  our  deciding  this  case  as 
we  now  do. 

Patteson  J.  Rex  v,  HIpswell  (a)  and  Rex  v.  Graves^ 
€nd[b)  have  no  application  here.  The  act  of  parliament 
here  neither  declares  that  the  binding  shall  be  null  and 
void,  nor  contains  any  words  to  render  it  illegal ;  nor  is 
public  policy  in  any  way  concerned  in  the  binding 
being  set  aside.  Then  the  former  decisions,  where 
indentures  have  been  held  voidable  only,  apply  to  the 
present  case. 

Williams  J.  It  is  best  to  abide  by  the  decisions  as 
they  stand.  No  case  has  been  produced  in  which  any 
proviso  like  that  in  question  has  been  held  to  render  an 
indenture  null  and  void  for  all  purposes,  including  that 
of  gaining  a  settlement.  And  several  cases  have  been 
6ited  (which  were  also  before  us  yesterday  in  Pearse  v. 
Mortice [c) ),  where  settlements  were  supported,  though 
the  words  relied  upon  as  avoiding  the  indentures  were 

(c)  8  p.  ^  C.  466.         (6)  3  ^.  ^  Ad,  240.  (c)  Ante,  p.  84. 

much 
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much  stronger  than  those  in  the  present  statute.  The 
ground  of  public  policy  is  a  very  unsafe  one ;  it  is  best 
to  adhere  to  the  words  used  in  the  act  of  parliament ; 
and  those,  in  the  present  case,  contain  nothing  that 
avoids  the  indenture. 

Order  of  sessions  quashed. 


Wednesday,      The  KiNG  ascaiust  The  Inhabitants  of  Barnard 


Nov.  12th. 


Castle. 


appeal  against  an  order  removing  Henry  Siddle, 
his  wife  and  children,  from  the  township  of  Bar- 
nard  Castle,  in  the  county  of  Durham,  to  the  township 
of  New  Forest  in  the  North  Riding  of  Yorkshire,  the 
sessions  allowed  the  appeal  and  reversed  the  order  of 
removal,  subject  to  the  opinion  of  this  Court  upon  the 
following  case :  — 

The  pauper's  settlement  by  parentage  was  in  Neiso 
Forest,  but  the  appellants  contended  that  he  had  sub- 
sequently become  settled  in  the  township  of  MarricJc,  in 
the  North  Riding  of  Yorkshire,  by  residence  on  the 
property  of  his  wife.  The  pauper,  in  1827,  married 
his  present  wife,  then  a  widow.    Her  former  husband 

tember  1826), 

rented  a  cottage  in  M. ,  the  third  township,  at  50s.  a  year,  payable  in  June  and  December. 
The  widow  did  not  take  out  administration,  but  continued  to  reside  on  the  premises  with 
her  children,  till  her  marriage  with  the  pauper,  and  paid  the  rent  due  in  December  1826 
and  June  1827.  She  married  the  pauper  in  September  1827,  and  he  then  occupied  the  cot- 
tage, and  paid  the  rent  in  December  1827,  and  for  several  subsequent  years;  latterly,  at  an 
advanced  rate  per  animm.  If  the  Court  should  be  of  opinion,  under  the  circumstances, 
that  the  pauper  was  settled  in  M.,  the  order  of  sessions  was  to  be  confirmed,  otherwise 
quashed : 

Held,  hy  "Lord  Denman  C.  J.  and  Taunton  J.,  Patteson  and  Williams  3s.  dissentien- 
tibus,  that  the  above  facts,  so  submitted  to  this  Court  by  the  sessions,  were  sufficient  to 
shew  that  the  widow,  at  her  husband's  death,  commenced  a  new  tenancy  on  her  own 
account,  and  did  not  continue  in  possession  as  a  party  entitled  to  take  out  administration, 
but  neglecting  to  do  so. 

Agreed  by  all  the  Court,  that  if  such  new  tenancy  was  established,  the  pauper  ob- 
tained a  settlement  in  M.,  but  not  otherwise. 

rented 


An  order  of 
removal  being 
appealed 
against,  on  the 
ground  that 
the  pauper  was 
settled  in  a 
third  township 
by  estate  ac- 
quired through 
his  wife,  the 
sessions  dis- 
charged the 
order,  but 
stated  the  fol- 
lowing facts 
for  the  opinion 
of  this  Court: — 
Pauper  mar- 
ried a  widow. 
Her  first  hus- 
band, at  the 
time  of  his 
death  {^Sep- 
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rented  a  cottage  in  Marrick  at  505.  a  year,  payable 
on  the  21st  of  June  and  21st  of  December  in  every 
year;  and  was  residing  in  it  at  the  time  of  his  death, 
in  September  1826.  The  widow  did  not  take  out  ad- 
ministration, but  continued  to  live  in  the  house  with 
her  five  children,  from  the  period  of  her  husband's 
death  till  her  marriage  with  the  pauper,  and  paid  the 
rent  due  in  December  1826  and  June  1827.  The 
pauper,  on  his  marriage  with  the  widow,  in  September 
1827,  went  to  reside  with  her  on  the  premises,  and  paid 
the  half  year's  rent  due  on  the  21st  of  December  1827. 
He  continued  to  occupy  and  pay  rent  for  the  tenement 
for  several  years :  first,  the  old  rent  of  505.,  and  after- 
wards 4/.  If  this  Court  should  be  of  opinion,  that, 
under  the  above  circumstances,  the  pauper  was  settled 
in  Marrick,  the  order  of  sessions  was  to  be  confirmed, 
otherwise  to  be  quashed. 


1834. 

The  King 
against 
The  InhabiU 
ants  of 
Barnard 
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Ingham  and  Follett  in  support  of  the  order  of  sessions. 
The  pauper  was  settled  in  Marrick  by  the  estate  of  his 
wife,  though  of  less  value  than  10/.  a  year,  according  to 
the  principle  laid  down  in  Rex  v.  llmington  («),  and  re- 
cognised in  Hex  v.  Ynyscynhanarn  (b)  and  Rex  v.  North 
Cerney  (c).  It  cannot,  indeed,  be  contended,  that  the 
widow  in  this  case  was  residing  on  the  premises  as  ad- 
ministratix,  because  she  had  not  taken  out  adminis- 
tration, and  was  not  the  person  solely  entided  to  it  (<^). 
But  the  question  here  will  be,  whether  she  held  the 
premises  as  a  party  entitled  to  take  out  administration, 
but  not  doing  so,  or  whether  she  became  a  yearly  tenant 

(a)  Butt.  S.  C.  566.       (b)  T  B.  ^  C.  233.       (c)  5  5.^  Ad.  463. 
(rf)  See  Bex  v.  Widworthij,  Burr.  S.  C.  109*     Bex  v.  North  Curry i 
Cald.  137.    Bex  v.  Horsley,  8  East,  405. 
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in  her  own  right.  The  case  is,  in  this  respect,  like 
Rex  V.  Great  Glenn  {a).  If  she  had  any  interest  as 
tenant  in  her  own  right,  the  pauper,  by  marrying  her, 
became  settled.  Now,  the  widow,  not  having  taken 
out  administration,  but  having  continued  to  live  in  the 
house,  and  paid  rent  during  such  her  occupation,  must 
be  taken  to  have  held  as  tenant.  If,  indeed,  any  person 
had  taken  out  administration,  her  estate  would  have 
been  defeated ;  but  that  not  being  done,  she  was  re- 
moveable  only  on  notice  to  quit.  If  the  landlord  had 
distrained  her  goods,  or  brought  an  action  for  use 
and  occupation  against  her,  she  could  not  have  denied 
the  tenancy. 

Cressisoell  and  Granger,  contra.  It  must  be  admitted, 
that  if  the  wife  held  as  tenant,  the  husband  was  settled  ; 
but  that  does  not  appear.  The  original  tenancy  con- 
tinued in  the  personal  representatives,  till  something 
should  take  place  to  determine  their  interest,  Doe  dem» 
SJiore  V.  Porter  {b);  and  nothing  of  that  kind  did  occur. 
A  party  taking  out  administration  might  have  ejected 
the  widow,  or  the  landlord  if  he  had  taken  possession. 
And  that  party,  and  not  the  widow,  would  have  been 
entitled  to  notice  to  quit  from  the  landlord.  [Taunton  J. 
It  was  a  mere  possibility  that  some  one  might  take  out 
administration.  Nobody  in  fact  did  so.]  In  Rex  v. 
Widworthy  (c),  Prohyn  J.,  speaking  of  the  son  who  re- 
mained on  the  premises  after  his  father's  death,  neither 
he  nor  his  brother  taking  but  administration,  says : 
"  He  was  in  possesion,  merely  as  a  tenant  at  will :  he 
was  removeable  by  the  parish;  and  his  right  would  have 

{a)  5B.  ^  Ad.  188.        (6)  3  T.  R.  13.        (c)  Burr.  S.  C.  111. 
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been  without  foundation,  if  administration  had  been  1834. 
granted  to  any  one  else.    Therefore  he  had  no  right  at 

,  The  Kino 

all,  till  administration  was  granted."    In  Doe  v.  Brad-  against 

7  .       ,  Thelnhabit- 

buty{a)f  where  a  tenant  died  intestate,  and  his  widow       ants  of 

.    ,    ,  .  1        .  1  r  -I  Barnard 

occupied  the  premises  and  paid  rent  tor  several  years,  Castle. 
and  afterwards  married  the  defendant,  who  also  took 
possession  and  paid  rent  for  several  years,  after  which 
the  personal  representative  of  the  first  husband  took  out 
administration  and  brought  ejectment,  this  Court  held 
that  the  widow  was  executrix  de  son  tort,  and  that  the 
lessor  of  the  plaintiff  had  a  right  to  treat  the  second 
husband  as  merely  an  agent  for  the  personal  repre- 
sentative of  the  first  husband,  and  might  eject  him 
without  notice  to  quit.  In  the  present  case,  the  first 
husband  was  tenant  from  year  to  year,  at  a  rent  pay- 
able on  the  2 1  St  of  June  and  21st  of  December.  He 
died  in  September  1826.  There  could  have  been  no 
determination  of  the  original  tenancy  by  a  half  year's 
notice  till  December  1827.  The  widow  paid  half  a 
year's  rent  in  December  1826;  that  could  not  have 
been  in  the  character  of  tenant,  because  the  husband 
had  not  been  dead  half  a  year :  the  parties  were 
therefore  going  on  upon  the  old  tenancy.  [Lord  Den- 
man  C.  J.  Most  likely  she  paid  it,  because  the  landlord 
would  not  otherwise  have  let  her  remain.  Taunton  J. 
Nothing  appears  to  prove  that  she  acted  in  a  repre- 
sentative character.  How  can  we  refer  the  payment 
to  a  circumstance  of  which  there  is  no  evidence  ?] 
There  was  no  person  in  a  condition  to  surrender  the 
interest  of  the  deceased  husband ;  according  to  the 
dictum  of  Littledale  J.  in  Rex  v.  Great  Glenn  {b\  the 


(a)  2D.  ^  R.  706. 


(6)  5B.  ^  Ad.  195. 
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widow  could  not  surrender  it  till  she  took  out  adminis- 
tration. No  alteration  was  made  in  the  terms  of  the 
tenancy  during  the  widow's  holding.  In  Rea:  v.  JVid- 
*mort}iy  (a)  it  was  not  presumed  that  when  the  old  tenancy 
was  determined,  the  son,  before  taking  out  adminis- 
tration, entered  upon  a  new  tenancy  in  his  own  right. 
He  was  considered  to  have  been  merely  a  tenant  at  will. 


Lord  Denman  C.  J.  I  think  the  proof  in  this  case 
was  sufficient  to  establish  the  pauper's  settlement  in 
Marrick  by  residence  on  his  wife's  estate.  It  is  stated 
that  the  widow,  on  her  first  husband's  death,  did  not 
take  out  administration,  but  continued  to  live  in  the 
house  with  her  children,  from  her  husband's  death  till 
her  second  marriage,  and  paid  the  rent  due  in  December 
1826  and  June  1827.  The  question  is,  whether  that 
statement  raises  such  a  presumption  of  her  having  as- 
sumed a  representative  character,  as  makes  her  holding 
necessarily  a  holding  by  wrong.  It  seems  to  me  that 
it  ought  to  be  shewn  by  the  case,  and  not  assumed,  that 
she  was  acting  in  a  right  which  she  did  not  possess : 
and  the  statement  before  us,  as  to  her  holding,  and  the 
subsequent  payment  of  rent,  makes  out,  to  my  mind,  that 
she  was  upon  the  premises  as  tenant  in  her  own  right, 
and  not  as  a  person  entitled,  but  omitting,  to  take  out  ad- 
ministration. Certainly  there  is  some  doubt  upon  the 
subject,  and  it  would  have  been  more  satisfactory  if  the 
sessions  had  stated  the  case  more  particularly;  probably, 
however,  they  have  found  all  the  facts  that  came  before 
them,  and  I  think  those  facts  present  to  us  matter  from 
which  we  ought  to  infer  that  the  holding  by  the  widow 
was  by  such  a  title  as  she  might  lawfully  claim,  and  not 


(a)  Burr.  S.  C,  109. 


Otherwise. 
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otherwise.  With  deference,  therefore,  to  my  brothers 
who  are  of  a  different  opinion,  I  think  the  sessions  have 
decided  rightly. 

Taunton  J.  I  am  sorry  that,  on  so  insignificant  a 
subject,  there  should  be  any  serious  difference  of  opinion 
on  the  bench :  and  I  do  not  give  my  judgment  without 
distrust,  on  that  account ;  but  still  the  case  is  one  upon 
which  I  cannot  entertain  what  appears  to  me  a  reason- 
able doubt.  We  must  proceed  upon  the  facts  as  stated, 
and  not  upon  any  ingenious  supposition  of  other  cir- 
cumstances. The  first  husband  died  in  September  1826  ; 
the  widow  continued  in  the  occupation  of  the  premises, 
and  paid  the  rent  up  to  December  1826,  and  for  the 
following  half  year.  The  question  is,  whether  it  is 
necessary  to  infer  that  those  sums  were  not  paid  on  her 
own  account,  so  as  to  make  her  the  tenant,  but  are  refer- 
able to  a  prolongation  of  her  late  husband's  interest,  and 
consequently  not  made  in  her  own  right.  The  sessions, 
having  found  in  favour  of  the  settlement  in  Marrick, 
must  be  taken  to  have  expressed  their  opinion  that  the 
payments  were  made  on  her  own  account.  And  with 
all  respect  to  my  brothers  who  are  of  a  different 
opinion,  I  think  it  is  putting  a  forced  construction  on 
the  facts  to  suppose  that  she  should  have  paid  the  rent 
as  representative  of  her  husband  (being  under  no  obli- 
gation to  do  so),  and  not  on  her  own  behalf.  It  is  true 
that  the  landlord,  never  having  given  any  notice  to 
quit,  might,  if  he  thought  proper,  have  considered  the 
tenancy  of  the  husband  as  still  subsisting ;  it  does  not, 
however,  appear  that  he  did  so,  but  rather  that  she 
paid  the  rent,  and  he  accepted  it,  as  due  from  her.  No 
dissent  appears  on  his  part  to  its  being  so  paid  ;  nor  is 

Vol.  II.  I  there 


1834. 


The  King 
against 
The  Inhabit- 
ants of 
Barnard 
Castle. 
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The  King 
against 
The  Inhabit, 
ants  of 
Barnard 
Castle. 


there  any  thing  to  shew,  on  behalf  of  the  respondents, 
that  it  was  received  (as  they  must  contend)  in  con- 
templation of  a  prolonged  interest  in  the  widow  as  re- 
presentative of  the  deceased.  If,  then,  the  landlord 
received  the  rent  from  her  personally,  in  her  own  right, 
there  is  an  end  of  the  question  ;  she  became  tenant  from 
year  to  year,  and  on  her  marriage  with  the  pauper,  the 
estate,  vesting  in  him  by  operation  of  law,  conferred  a 
settlement  on  him,  though  the  rent  was  below  10/.  a 
year.  Under  all  the  circumstances,  I  think  there  is 
enough  to  satisfy  us  that  she  became  tenant  in  her  own 
right:  the  sessions  might,  indeed,  have  stated  the  case 
more  distinctly,  and  it  would  have  been  desirable  to 
send  it  back  in  order  that  they  might  say  in  what  light 
they  considered  this  point;  but  it  would  be  attended 
with  expense,  and  I  do  not  think  the  doubt  sufficient  to 
warrant  it. 


Patteson  J.  There  is  no  doubt  or  difference  of 
opinion  as  to  the  law  of  this  case.  It  is  clear,  that  if 
the  widow  became  tenant  in  her  own  right,  though  she 
was  not  thereby  settled  in  Marrick,  the  husband  she 
married  was :  and  there  is  no  doubt,  that  if  she  con- 
tinued on  the  premises  only  as  a  person  having  a  right 
to  take  out  administration,  she  could  not  acquire  a  settle- 
ment in  her  own  right,  nor  the  second  husband  through 
her,  she  not  being  the  representative  of  the  deceased. 
The  only  difference  of  opinion  is  on  the  facts  of  the 
case ;  and  I  think  it  would  have  been  more  satisfactory 
to  send  it  back.  The  sessions  are  supposed  to  have 
inferred  that  the  widow  became  tenant  in  her  own  right, 
because  their  order  is  in  favour  of  the  settlement  in 
Matrich    But  they  ought  to  have  drawn  that  inference 

expressly ; 
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expressly ;  and  the  danger  of  leaving  it  to  the  Court 
is  shewn  by  what  has  taken  place:  one  part  of  the 
Court  drawing  one  inference,  and  another  the  contrary. 
The  question,  however,  is  not  of  sufficient  importance 
to  warrant  sending  the  case  back.  It  appears  to  me 
that  some  evidence  ought  to  have  been  given  of  an 
actual  change  of  the  tenancy,  and  of  some  new  contract 
entered  into  between  the  widow  and  the  landlord. 
Where  the  original  tenant  had  his  family  living  with 
him  in  the  house  during  his  life,  and  upon  his  death  his 
widow,  who  is  entitled  to  take  out  administration,  re- 
mains with  the  children  in  the  house,  I  think  it  is  too 
much  to  say  that  a  mere  payment  of  rent  by  her  is  the 
commencement  of  a  new  tenancy,  especially  when  a 
part  of  the  rent  she  pays  is  rent  which  accrued  during 
the  tenancy  of  the  husband.  It  appears  to  me,  that  she 
only  continued  on  the  premises  in  the  situation  of  a 
next  of  kin,  neglecting  to  take  out  administration.  Sup- 
pose she  had  ultimately  taken  it  out ;  could  it  have 
been  said  that  she  was  in,  not  as  personal  representative 
but  as  tenant,  because  she  had  previously  paid  rent? 
The  want  of  any  interposition  by  the  landlord  is  relied 
upon  as  shewing  that  her  continued  holding  was  in  her 
own  right ;  but  I  think  that  this  fact  tells  the  other  way, 
and  that  an  interposition  of  the  landlord  was  requisite 
to  make  it  appear  that  she  became  tenant. 


1834. 

The  King 
against 
The  Inhabit, 
ants  of 
Barnard 
Castle. 


Williams  J.  I  am  sorry  there  should  be  a  dif- 
ference of  opinion  in  this  case ;  but  the  sole  question  is, 
upon  the  facts  found,  whether  or  not  the  widow  became 
occupier  of  the  premises  in  her  own  right.  As  to  that 
I  only  say,  it  does  not  satisfactorily  appear  to  me  that 
the  sessions  meant  to  find  a  payment  of  rent  by  her, 
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1834.       and  acceptance  of  it  by  the  landlord,  on  her  own  ac- 
count,  so  as  to  make  her  his  tenant.    The  fact  is  a 

The  King        ^  ' 

against       simple  One,  and  miijht  have  been  expressly  stated.  As 

The  Inhabit-     .  ,         ,         .  ^ 

ants  of       it  is,  I  am  not  satisfied  that  the  widow  became  tenant 
Castle.^     in  her  own  right ;  if  she  did,  it  would  have  been  better 
found  by  the  sessions  than  left  to  be  inferred  by  us. 

The  Court  being  equally  divided  in  opinion,  no 
judgment  was  given. 


Thursday, 
Nov.  13th. 


Bowler  amlnst  Brown. 


An  attorney, 
who  has  taken 
out  his  cer- 
tificate within 
a  year  from  the 
expiration  of  a 
former  certifi- 
cate, but  has 
transacted  busi- 
ness between 
the  expiration 
of  the  first 
certificate 
and  taking  out 
of  the  second, 
may  recover 
for  such  busi- 
ness done, 
unless  it  appear 
that  he  delayed 
renewing  the 
certificate  with 
intent  to  evade 
the  higher 
duties  imposed 
by  Stat.  55  G.  3. 
c.  184.  sched. 
part  I.  tit.  Cer- 
tificate :  in 
which  case  he 
is  disabled  from 
recovering,  by 
that  act  and  by 
Stat.  37  G  3. 
c.  90.  5.  30. 


ASSUMPSIT  on  an  attorney's  bill.  On  the  trial 
before  Denman  C.  J.,  at  the  London  sittings  in 
December  1833,  the  plaintiff  proved  the  work  done  in 
the  course  of  1832,  the  last  item  in  the  bill  being  in 
August  of  that  year.  The  defendant  then  proved,  that 
the  plaintiff  was  without  a  certificate  at  the  time  of  the 
business  done;  one  certificate  having  expired  on  the 
15th  of  November  1831,  and  the  certificate  for  the  next 
year  not  having  been  taken  out  till  the  13th  of  November 
1832  {a).  It  was  therefore,  insisted  that  the  plaintiff 
could  not  maintain  this  action.  The  Lord  Chief  Justice 
directed  a  verdict  for  the  plaintiff;  but  gave  leave  to 

move 

(a)  Stat.  25  G.  S.  c.  80.  s.  1.  enacts,  that  every  solicitor,  attorney,  &c. 
admitted,  enrolled,  or  registered  in  any  of  his  Majesty's  courts  at  West' 
minster,  or  in  the  other  courts  there  mentioned,  "  shall,  previous  to  his 
commencing  or  defending  any  suit  or  prosecution,  take  out  annually  a 
certificate  of  such  his  admission,  enrolment,  or  register. 

"  That  for  and  upon  every  such  certificate  so  taken  out  by  any  soli- 
citor, attorney,  &c.  who  shall  reside  in  any  of  the  inns  of  court,  or  in  the 
cities  of  London  or  Westminster,  the  borough  of  SouthwarJc,  the  parish  of 
Saint  Pancras,  and  Saint  Mary-le-Bone,  or  within  the  bills  of  mortality. 
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move  to  enter  a  nonsuit.  In  Hilary  term  last  a  rule 
nisi  was  obtained  accordingly. 


1834. 


Bowler 

against 

Petersdorff  Buown. 


or  within  the  city  of  Edinburgh,  there  shall  be  charged  a  stamp  duty 
of  51. 

"  That  for  and  upon  every  such  certificate  so  taken  out  by  any  so- 
licitor, attorney,  &c.  who  shall  reside  in  any  other  part  of  Great  JBritain, 
there  shall  be  charged  a  stamp  duty  of  31." 

Sect.  3.  requires  every  attorney  to  deliver  in  annually  to  some  one  of 
the  courts  in  which  he  has  been  admitted,  &c.  a  note  properly  stamped  of 
his  name  and  usual  place  of  residence,  whereupon  the  certificate  is  to 
issue,  as  after  directed. 

By  sect.  6.,  "  to  prevent  evasion  in  the  payment  of  the  higher  duties 
imposed  by  this  act,"  it  is  enacted  that  any  solicitor,  &c.  residing  forty 
days  in  any  year  within  the  limits  mentioned  in  the  first  part  of  sect.  1., 
shall  be  deemed  resident  within  such  limits,  within  the  meaning  of  the  act, 
and  shall  be  liable  to  the  higher  duties  for  such  time  as  he  shall  so  reside 
forty  days  in  the  year. 

Sect.  7.  enacts,  that  "  every  person  who  shall,  in  his  own  name,  or  in 
the  name  of  any  other  person  or  persons,  sue  out  any  writ  or  process,  or 
commence,  prosecute,  carry  on,  or  defend  any  action  or  suit,  or  any  pro- 
ceedings as  a  solicitor,  attorney,  &c.  in  any  of  the  courts  aforesaid,  for 
or  in  expectation  of  any  gain,  fee,  or  reward,  ivithout  having  obtained 
such  certificate,  in  such  manner  as  herein-before  is  directed,  or  shall 
deliver  in  to  the  respective  officers  appointed  by  this  act,  any  false  or 
fictitious  place  of  residence,  with  intent  to  evade  the  pai/ment  of  the  higher 
duties,  in  and  by  this  act  imposed,  contrary  to  the  true  intent  and  mean- 
ing of  this  act,  every  such  person,  for  every  such  offence,  shall  forfeit  and 
pay  the  sum  of  501.,"  ..."  and  shall  be,  and  is  hereby  made  incapable 
to  maintain  or  prosecute,  any  action  or  suit,  in  any  court  of  law  or  equity, 
for  the  recovery  of  any  fee,  reward,  or  disbursements,  on  account  of  prose^ 
cubing,  carrying  on,  or  defending  any  such  action,  suit,  or  j^roceeding.'' 

37  G.  3.  c.  90.  s.  26.  enacts,  "  That,  from  and  after  the  1st  day  of  iVo- 
vember  1797,  every  person  admitted,  &c.  a  solicitor,  attorney,  &c.  in  any 
of  his  Majesty's  courts  at  West?ninster,  or  &c.,  shall  annually,  between 
the  1st  day  of  November  and  the  end  of  Michaelmas  term  then  next 
following,  during  such  time  as  he  shall  continue  so  to  practise  in  any  of 
the  said  courts,  or  before  such  person  shall  commence,  carry  on,  or  defend 
any  action  or  suit,  or  any  proceedings  whatsoever  in  any  of  the  said 
courts,  deliver  in  to  the  commissioners"  of  stamps,  or  their  officer,  "  at 
the  head  office  of  stamps  in  Middlesex,  a  paper  or  note,  in  writing,  con- 
taining the  name  and  usual  place  of  residence  of  such  person  ;  and  there- 
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Petersdorff  now  shewed  cause.  The  question  is, 
whether  an  attorney  who  has  not  a  certificate  at  the 
actual  time  of  the  business  done,  but  who  takes  out 

a  cer- 


upon,  and  upon  payment  of  the  duties  by  the  said  act "  (25  G.  3.  c.  80. ) 
"  imposed,  according  to  the  place  of  his  residence  described  in  such  paper 
or  note,  in  writing,  every  such  person  shall  be  entitled  to  a  certificate, 
duly  stamped,  to  denote  the  payment  of  the  duty  by  the  said  act  imposed, 
according  to  the  place  of  residence  described  as  aforesaid." 

Sect.  30.  enacts,  "  That  from  and  after  &c.  if  any  person  shall  in  his 
own  name,  &c.  sue  out  &c.  or  commence,  prosecute,  &c.  in  any  of  the 
courts  aforesaid,  for  or  in  expectation  of  any  gain,  fee,  or  reward,  or  shall 
do  any  act  in  any  of  the  said  courts  as  an  attorney^  solicitor,  &c.  of  such 
court,  without  obtaining  a  certificate  in  the  manner  herein-before  directed, 
or  without  entering  the  same  in  one  of  the  courts  aforesaid,  &c.,  or 
shall  deliver  in  to  any  person  at  the  said  head  office,  any  account,  con- 
taining a  place  of  residence  as  the  place  of  his  residence,  contrary  to  the 
directions  of  the  said  act  of  the  twenty-fifth  year  of  the  reign  of  his  pre- 
sent Majesty  aforesaid,  with  intent  to  evade  the  pai/ment  of  the  higher  duties 
of  51.  i  hy  the  said  act  imposed,  every  such  person  shall,  for  every  such 
offence,  forfeit  and  pay  the  sum  of  50/.,  and  shall  be  and  is  hereby  made 
incapable  to  maintain  or  prosecute  any  action  or  suit  in  any  court  of  law 
or  equity,  for  the  recovering  any  fee,  reward,  or  disbursement,  on  account 
of  prosecuting,  carrying  on,  or  defending  any  action,  suit,  or  j)roceeding,  or 
having  prosecuted"  &c.  "any  action,  suit,  or  proceeding,  or  any  matter  or 
thing  relating  thereto,  without  such  certificate  as  aforesaid.'^ 

Sect.  31.  enacts,  that  every  person  admitted,  &c.  in  any  of  the  said 
courts,  "  who,  from  and^after  the  said  1st  day  of  November ,  shall  neglect 
to  obtain  his  certificate  thereof,  in  the  manner  before  directed,  for  the 
space  of  one  whole  year,  shall  from  thenceforth  be  incapable  of  practising 
in  his  own  name,  or  in  the  name  of  any  otKer  person,  in  any  of  the  said 
courts,  by  virtue  of  such  admission,  &c. ;  and  the  admission,  &c.  of  such 
person  in  any  of  the  said  courts,  shall  be  from  thenceforth  null  and  void : 
provided  always,  That  nothing  herein-before  contained  shall  be  construed 
to  prevent  any  of  the  said  courts  from  re-admitting  any  such  person  on 
payment  to  the  said  commissioners  of  the  duty  accrued  since  the  expira- 
tion of  the  last  certificate  obtained  by  such  person,  and  such  further  sum 
of  mon-ey  by  way  of  penalty,  as  the  said  court  shall  think  fit  to  order." 

Stat.  44  G.  3.  c.  59.  s.  3.  extends  the  time  for  entering  the  certificate. 

Stat.  54  G.  3.  c.  144.  s.  13.  enacts,  that  all  attornies,  solicitors,  &c. 
who  by  the  laws  in  force  would  be  bound  to  take  out  stamped  certificates, 

and 
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a  certificate  for  the  year  in  which  it  is  done,  before  that  1834-. 
year  has  expired,  can  maintain  an  action  for  doinjsj  such  " 

*  °  Bowler 

business ;  and  it  turns  upon  the  two  statutes  25  G.  3.  c,  80.  against 

Brown. 

and  37  G.  3.  c.  90.,  both  of  which  are  mere  revenue 
acts.  The  incapacity  in  stat.  37  G.  3.  c,  90.  5.30.  attaches 
to  practising  "  without  obtaining  a  certificate but  no 
provision  is  there  made  as  to  the  time  at  which  it  is  to  be 
taken  out.  The  stat.  25  G.  3.  c,  80.  5.  7.  had  made  the 
incapacity  co-extensive  with  the  liability  to  the  penalty, 
which  was  imposed  for  practising  "  without  having 
obtained"  the  certificate;  but  the  thirtieth  section  of 
stat.  37  G.  3.  c.  90.,  after  imposing  the  penalty  for 
practising  "  without  obtaining  a  certificate,"  creates 


and  pay  the  duty  thereon  annually,  between  the  1st  of  November  and  the 
end  of  Michaelmas  term  following,  shall  in  future  take  out  such  certifi- 
cates and  pay  the  duty,  &c.,  annually  between  the  15th  of  November  and 
16th  of  December ;  "  and  in  default  thereof,  shall  be  subject  and  liable 
to  such  and  the  same  penalties,  forfeitures  and  disqualifications,  as  they 
would  have  been  under  the  laws  now  in  force  for  not  taking  out  such 
certificates  within  the  period  first  above  mentioned." 

Sect.  14.  enacts,  that  all  certificates  which  shall  have  been  taken  out 
by  such  attornies,  &c.,  and  which  would  under  the  laws  in  force,  cease 
and  determine  on  the  1st  of  November  1814,  shall  continue  in  force  until 
the  15th  day  of  the  same  November  inclusive  ;  and  that  from  and  after  the 
15th  Nov.  1814,  "  all  certificates  which  shall  be  taken  out  between  the 
15th  day  of  November  and  the  16th  day  of  December  in  any  year,  by 
attornies,  solicitors,  &c.  hereby  required  to  take  out  the  same  within  that 
period,  shall  be  dated  on  the  16th  day  of  November ;  and  all  certificates 
which  shall  be  taken  out  by  any  such  persons  at  any  other  time  shall  be  dated 
on  the  day  on  which  the  same  shall  be  granted  ;  and  all  such  certificates  re- 
spectively shall  have  effect  and  continue  in  force  from  the  day  of  the  date  thereof 
until  the  15th  day  of  November  following,  both  inclusive,  and  no  longer." 

Stat.  55  G.  3.  c.  184.  (Schedule,  Parti,  tit.  Certificate)  alters  the 
amount  of  the  duties  on  the  annual  certificate,  but  retains  the  distinction 
of  higher  and  lower  duties  in  respect  of  the  limits  within  which  the  at- 
torney practises.  Sect.  8.  adopts  the  penal  clauses  of  former  acts,  so  far 
as  they  are  applicable. 


an 
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1834.      an  incapacity  for  practising  "without  such  certificate." 
^      ■      From  this  chang-e  of  expression  it  may  be  inferred  that 
against      the  legislature  meant  to  impose  the  incapacity,  in  the 

Bkown.  .11 

latter  act,  not  quite  under  the  same  circumstances  as 
the  penalty;  and  the  meaning  of  the  expression  "  with- 
out a  certificate,"  seems  to  be,  without  having  renewed 
the  certificate  within  the  year ;  for,  if  the  certificate  be 
taken  out  in  due  time,  no  part  of  the  year  is  left 
unprotected,  as  it  refers  to  the  whole  year.  The  thirty- 
first  section  of  statute  37  G.S.  c,  90.,  after  making  the 
admission  void  in  the  case  of  a  neglect  for  a  whole  year, 
permits  a  readmission  on  payment  of  arrears,  and  of  a 
penalty  at  the  discretion  of  the  court.  Now  it  would 
be  an  inconsistency,  if,  after  the  neglect  of  a  whole 
year,  the  attorney  could  be  readmitted,  and  sue  for  all 
business  done  during  the  year,  and  yet,  in  the  case  of 
a  neglect  for  a  few  months,  he  were  to  be  deprived 
of  all  right  of  suing  for  business  done  during  these 
months.  In  Skirrow  v.  Tagg  (a)  it  was  held,  that  an 
attorney  who  had  been  arrested  while  uncertificated,  but 
who  had  renewed  his  certificate  before  the  expiration 
of  the  year,  was,  after  the  renewal,  entitled  to  be  dis- 
charged as  privileged;  and  Lord  Ellenborough  re- 
ferring to  Stat.  37  G.  3.  c.  90.  s.  31.,  said,  that  the 
attorney  was  incapacitated  "  from  thenceforth,"  that  is, 
from  the  expiration  of  the  year ;  and  that  he  could  not 
alter  the  time  fixed  by  statute.  This  shews  that  the 
attorney  must  be  held  not  to  lose  any  part  of  his  pri- 
vilege till  his  admission  is  void  by  the  lapse  of  a  year. 
Slack  v.  Wilkins  {h)  shews  that  the  incapacity  attaches 
to  the  admission  being,  or  not  being,  in  force.  Here 


(a)  5M.^S.2Si.        [b)  1  Cr.  ^  M.  23.    S.  C  3  Tt/rwk.  158. 

the 
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the  admission  never  was  avoided.  [Lord  Denman  C.  J. 
I  suppose  the  jury  found  that  the  defendant  intended  to 
evade  the  payment  of  the  higher  duty ;  for  that  seems 
essential.]  That  was  never  put  to  them;  and  this  is 
another  ground  of  opposition  to  the  rule.  (He  was 
then  stopped  by  the  Court.) 

Carrington  contra.  The  present  practice  is  regulated 
by  Stat.  54  G.  3.  c,  144.  By  the  thirteenth  section,  the 
time  for  taking  out  certificates  is  changed,  and  they 
are  now  to  be  taken  out  from  the  15th  of  November  to 
the  16th  of  December.  The  fourteenth  section  enacts, 
that  if  a  certificate  be  taken  out  at  any  other  than  such 
last-mentioned  time,  it  "shall  be  dated  on  the  day  on 
which  the  same  shall  be  granted,"  and  *'  have  effect  and 
continue  in  force  from  the  day  of  the  date  thereof  until 
the  15th  day  of  November  following,  both  inclusive,  and 
no  longer."  Here  the  plaintiff  seeks  to  give  his  cer- 
tificate effect  before  the  day  of  the  date.  With  respect 
to  the  intent,  that,  under  stat.  37  G.  3.  c.  90.  s.  30.,  is 
material  only  where  a  false  place  of  residence  has  been 
given,  with  intent  to  evade  the  higher  duty  of  5L  which 
the  statute  25  G.  3.  c.  80.  5.  1.  imposes  when  the  re- 
sidence is  in  London^  &c.  The  words  "  without  obtain- 
ing such  certificate,"  in  sect.  30.,  are  not  connected  with 
the  intent. 

Lord  Denman  C.  J.  This  rule  must  be  discharged. 
It  is  possible  that  the  legislature  meant  to  require  that 
the  intent  should  be  shewn  only  where  the  question 
arose  as  to  the  higher  or  lower  duty ;  but,  if  so,  the 
words  used  have  not  effectuated  the  intended  purpose. 
The  words  "  with  intent  to  evade  the  payment  of  the 

higher 


1834. 
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higher  duties,"  are  not  confined,  in  the  statute,  to  the 
particular  case  of  delivering  a  false  account  of  the  resi- 
dence, but  are  introduced  generally,  after  the  mention 
of  that  offence,  and  of  the  two  omissions  mentioned 
immediately  before,  —  to  obtain  a  certificate,  and  to 
enter  it  in  one  of  the  courts.  The  words  as  to  intent 
must  have  been  meant  to  attach  to  each  of  the  cases. 
We  cannot  annex  the  penalty  of  forfeiture  to  the  omis- 
sions without  seeing  that  there  has  been  that  intent 
which  is  essential  before  such  penalty  can  attach  to  the 
delivery  of  the  false  account ;  and  the  other  penal  con- 
sequences require  the  same  ingredient.  And  it  is  rea- 
sonable that  this  should  be  so,  for  unless  the  intent  were 
essential  in  each  of  the  cases,  a  man  who  had  sent  money 
for  the  purpose  of  paying  the  certificate  duty  would,  if 
a  mere  accident  had  prevented  the  paying  of  it  in,  be 
liable  to  a  penalty  of  50/.  The  statute  54?  G.  3.  c.  H*. 
makes  no  difference,  except  as  to  time.  The  rule  must 
be  discharged. 

Taunton  J.  I  am  of  the  same  opinion ;  and  I  am 
very  glad  that  the  law  here  coincides  with  the  justice  of 
the  case.  The  provisions  of  the  statute  are  quite  penal 
enough,  without  the  construction  contended  for. 

Patteson  and  Williams  Js.  concurred. 

Rule  discharged  [a). 

(a)  Upon  the  above  construction  of  stat.  37  G.  S.  c.  90.  s.  SO.  some 
difficulty  arises  from  the  words  "  higher  duties."  It  does  not  appear 
why  the  legislature  should  have  forbidden  the  practising  without  having 
obtained  or  entered  a  certificate,  in  order  to  evade  the  higher  duties  only ; 
which,  indeed,  would  seem  to  confine  the  operation  of  the  clause,  as  to 
these  offences,  to  persons  residing  in  London,  Westminster,  and  the  other 
districts  within  which  the  higher  duties  accrue. 
See  Stat.  7  G.  4.  c.  44.  s.  3. 
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In  the  Matter  of  Lodge.  nZIsI 
/I  LEXANDER  moved  for  a  rule  to  shew  cause  why  ^       ^^l'"  , 

.ZJ.  stable  appointed 

a  mandamus  should  not  issue,  calling  on   the  for  one  of  the 

divisions  of  a 

justices  of  the  North  Riding  of  Yorkshire,  and  the  clerk  riding,  gave  a 
of  the  peace  of  the  said  riding,  or  one  of  them,  to  put  clerk  of  the 
in  suit  the  after-mentioned  bond  against  Ralph  Lodge,  condkion'^that 
one  of  the  high  constables  for  the  wapentake  of  Hatig  ana  fakhfuTly^ 
WesL    It  appeared  that,  in  1825,  Lods^e  gave  a  bond  execute  his 

^  \  '         ^     ^  office,  should 

(penalty  600/. )>  with  sureties,  to  the  clerk  of  the  peace,  pay,  apply,  and 

account  for  all 

which  bond  was  stated  in  the  recital  to  be  entered  into  sums  of  money 
f  ,         p        .  ,         1       1  •  p  coming  to  his 

m  pursuance  oi  an  order  or  sessions  that  the  chier  con-  hands  as  chief 
stables  of  the  riding  should  give  such  security  to  the  dWisionl^nd*^^^ 
said  clerk  in  trust  for  the  inhabitants  contributing  to  should  mall 

»        other  respects 

the  charges  of  the  riding ;  and  the  condition  was,  that  perform  and 

*^  observe  all  such 

IjOdge  should   well  and  faithfully  execute    his   office  of  orders  and  di- 
rections as 

chief  constable,  and  should  pay,  apply,  and  account  for  should  be  made 

111  1  r  111  .or  given  to  him 

all  such  sum  and  sums  or  money  as  should  come  into  i„  respect  of 

his  hands  as  one  of  the  chief  constables  of  the  said  The  jutt^ces  of 

wapentake,  and  should  in  all  other  respects   abide,  ingordefedT' 

perform,  observe,  and  keep  all  such  orders  and  direc-  rate  to  be  levied 

*  ^  on  the  inhabit- 

tions  as  should  be  made  or  given  to  him  in  respect  of  ^nts  according 

to  a  certain 

his  said  office.    In  1825  anew  valuation  of  the  town-  valuation,  the 

.  ,  -  constable  col- 

ships  m  the  North  Hiding  was  made  under  an  order  of  kcted  from  his 
the  magistrates  in  quarter  sessions,  for  the  purpose  of  pdd^over^to'^the 
equalising  the  county  rate;  and  warrants  were  duly  undue  propor 

tion  of  rate. 
The  justices  in 

sessions  resolved  that  the  bond  was  forfeited,  but  that  no  proceedings  should  be  taken 
upon  it.  Application  being  made  to  this  Court  on  behalf  of  some  of  the  parties  ag- 
grieved, for  a  mandamus  to  the  justices  or  clerk  of  the  peace  to  put  the  bond  in  suit,  the 
Court  refused  a  rule  to  ^hew  cause. 

Semble,  that  the  taking  of  a  bond  with  the  above  condition  is  not  warranted  by  stat. 
55  G.  3.  C.51.  s.  19. 

made 
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1834.  made  out  and  sent  by  the  clerk  of  the  peace  to  the  chief 
constables  of  divisions  in  the  said  riding  ia)  for  levying 

In  the  Matter  of 

Lodge.  a  rate  founded  on  such  valuation.  The  warrants  were 
acted  upon  in  other  divisions;  but  Lodge,  under  the 
sanction  of  two  magistrates  of  his  division,  made  a  rate 
founded  upon  their  own  calculations,  to  correct,  as  they 
alleged,  an  inequality  in  the  new  assessment;  and  the 
rate  so  made  was  levied  and  collected  by  Lodge  (and 
the  money  paid  over  to  the  treasurer  of  the  riding)  for 
several  years,  in  consequence  of  which,  as  was  now 
alleged,  the  inhabitants  of  Lodgers  division  had  paid, 
during  that  period,  287/.  more  than  they  would  have 
had  to  contribute  under  the  authorised  rate.  Lodge 
having  been  called  upon  to  refund  this  sum,  and  re- 
fused, forty-one  rate-payers  petitioned  the  sessions 
for  redress,  and  a  majority  of  the  justices  voted 
the  bond  forfeited;  but  a  motion  was  also  put  by  a 
magistrate,  and  carried,  that  no  proceedings  should  be 
taken  against  Lodge  upon  his  bond.  It  was  further 
stated,  that  the  clerk  of  the  peace  had  been  requested  to 
put  the  bond  in  suit,  but  had  refused,  alleging,  as  his 
ground,  the  order  of  sessions  against  such  proceed- 
ing, {h) 

Alexander  contended  that  the  bond  having  been  duly 
entered  into  in  pursuance  of  stat.  55  G.  3.  c.56.  5. 19.  (c), 

and 

(a)  55  G.  3.  c.*51.  s.  12. 

(6)  The  rule  was  moved  for  on  a  former  day  of  this  term,  but  the 
motion  dismissed  as  premature,  no  application  having  at  that  time  been 
made  to  the  clerk  of  the  peace  to  enforce  the  bond.  Some  part  of  the 
observations  here  reported  were  made  on  the  former  day. 

(c)  55  G.  3.  c.  51.  s.  19.  enacts,  "  That  the  justices  of  the  peace  of  the 
said  several  counties  are  hereby  authorised  and  empowered  to  demand 
and  take,  whenever  they  shall  think  fit,  good  and  sufficient  security,  to 

be 


IN  THE  Fifth  Year  of  WILLIAM  IV. 


125 


and  the  condition  having  been  broken,  it  was  the  duty  1834;. 
of  the  clerk  of  the  peace  to  proceed  for  the  penalty,  „ 

^  ^  .        .  In  the  Matter  of 

and  of  the  justices  to  enforce  such  proceeding  if  the  Lodge. 
clerk  refused  to  adopt  it.  {Patteson  J.  The  condition  of 
the  bond  is,  that  he  shall  pay,  apply,  and  account  for  all 
sums  which  shall  come  to  his  hands  as  chief  constable. 
Has  not  he  done  that  ?J  The  condition  is  likewise  that 
he  shall,  in  all  other  respects,  abide  and  perform  such 
orders  and  directions  as  shall  be  made  or  given  to  him 
in  respect  of  his  office.  [Lord  Denman  C.  J.  Is  such 
a  condition  warranted  by  the  act  ?]  Even  if  not,  still,  if 
the  bond  is  regular  in  form,  the  officer  who  has  exe- 
cuted it  cannot  now  take  such  an  objection.  {Williams 
J.  If  the  statute  does  not  authorise  the  taking  of  such 
a  bond,  the  order  of  justices  to  enforce  it  would  be 
nothing  but  a  hrutum  fulmen,  Taunton  J.  .If  the  action 
were  brought,  and  a  verdict  obtained,  could  the  Court 
compel  a  specific  performance  by  the  defendant  of  what 
you  allege  to  be  his  duty?]  A  distribution  might  be 
ordered  among  the  parties  who  have  been  overcharged. 
[Lord  Denman  C.  J.  Suppose  the  parties  to  be  pro- 
ceeded against  were  paupers;  surely  the  justices  must 
be  entitled  to  exercise  a  discretion.    Taunton  J.  If 


be  approved  of  by  the  said  justices  in  general  or  quarter  sessions  as- 
sembled, from  the  high  constables  employed  in  the  collecting  and  levying 
the  rates ;  and  that  if  any  such  high  constable,  upon  being  so  called  upon 
by  the  said  justices,  shall  neglect  or  refuse  to  give  such  security  as  shall 
be  approved  by  them,  it  shall  then  be  lawful  for  the  said  justices  of  the 
peace  in  quarter  sessions  assembled,  to  order  and  direct  the  churchwardens 
and  overseers  of  the  poor,  or  other  persons  appointed  to  assess,  collect 
and  levy  the  rates  of  any  parish,  township  or  place,  to  pay  the  quota 
which  shall  be  assessed  thereupon  towards  the  county  rate,  to  the  trea- 
surer  of  the  county,  division  or  place  in  which  such  parish,  township  or 
place,  shall  be  situate  ; "  &c. 

it 
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1834?.       it  turned  out  that  there  was  no  authority  to  enforce 
such  a  condition  as  this,  and  the  plaintiff  were  non- 

In  the  Matter  of 

Lodge.  suited,  who  would  have  to  pay  the  costs  ?]  They  must 
come  out  of  the  county  rate.  Rex  v.  The  Inhabitants  of 
Essex  [a)  is  an  analogous  case.  There  the  Court  held 
that  justices  in  sessions,  having  determined  to  contest 
a  fine  laid  upon  the  county,  which  they  considered 
illegal,  might  order  the  expenses  to  be  paid  by  the 
county  treasurer ;  and  Lord  Kenyan  said  that  "  where- 
ever  a  duty  is  imposed  on  a  county,  and  where  costs 
incidentally  and  necessarily  arise  in  questioning  the  pro- 
priety of  acts  done  to  enforce  that  duty,  the  magistrates, 
who  have  the  superintendence  over  the  county  purse, 
have  necessarily  a  right  to  defray  such  expenses  out  of 
the  county  stock."  {Taunton  J.  There  the  county  in 
general  had  a  direct  interest  in  contesting  the  fine.  In 
the  present  case  there  is  no  duty  imposed  on  the 
county.]  Where  an  act  of  parliament  directs  a  bond 
to  be  taken,  it  must  be  understood  as  directing,  by 
inference,  that  such  bond  shall  be  enforced ;  and  that 
cannot  be  done  here  without  a  mandamus. 

Lord  Denman  C.  J.  But  a  mandamus  ought  not  to 
go  if  there  is  no  authority  to  enforce  the  condition ;  or 
if  the  consequence  might  be  that  an  action  would  be 
brought  against  a  pauper,  and  the  costs  be  thrown 
upon  the  county.  The  justices,  in  sessions,  have  heard 
and  decided  this  matter,  and  I  am  not  sure  that  they 
have  not  decided  it  rightly.  I  think  there  should  be 
no  rule. 

Taunton  J.  concurred. 


(a)  4  r.  n,  591. 


Patteson 
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Patteson  J.    I  am  of  the  same  opinion.    There  1834. 
appears  to  be  nothinff  in  the  statute  that  commands  ^  rZl  « 

°  In  the  Matter  of 

a  bond  Hke  this  to  be  taken.    And  this  is  an  appli-  Lodge. 
cation,  not  on  behalf  of  the  riding,  but  of  a  number 
of  individuals  who  allege  that  they  have  been  cheated 
of  their  money.    I  think  the  rule  ought  not  to  be 
granted. 

Williams  J.  concurred. 

Rule  refused. 


Ex  parte  FeNTIMAN.  Thursday, 
*■  Nov.  13th. 

J/J/ALKER  FENTIMAN  served  notice  on  two  jus-  The  Court  will 
tices  of  the  East  Riding  of  Yorkshire^  i\mt  the  Court  nil'ilbr^a  cri"  ^ 
of  King's  Bench  would  be  moved  on  the  first  day  of  this  ^ionVglrn™" 
term,  or  so  soon  after  as  counsel  could  be  heard,  for  a  f^^i^^^^" 
rule  to  shew  cause  why  a  criminal  information  should  grounds  only ; 

VIZ.  that  they 

not  be  filed  against  them  for  having  unlawfully,  cor-  ^eld  a  party  to 

bail  for  perjury, 

ruptly,  and  contrary  to  their  duty  as  justices  of  the  without  any 
peace,  held  the  said  JV*  F.  to  bail  to  appear  at  the  East  tion  or"evi™^ 

T>.  T  .  ^      1  J     L  c        •  dence ;  and  that 

Kidmg  sessions  on  a  pretended  charge  oi  perjury,  no  they,  without 
legal  information  having  been  laid  against  him,  or  legal  or°any^op-"^^' 
evidence  offered,  or  opportunity  given  to  W,  F.  of  con-  £°^*""'7Jnd" 
fronting  his  accuser;  and  for  havinoj  summoned  the  said  }^i™seif,  bound 

°  °  him  over  to  the 

W,F.  before  them  and  compelled  him  to  enter  into  recog-  sessions,  which 

had  no  juris- 
diction, to 
answer  such 

charge,  not  binding  over  any  prosecutor;  that  their  conduct  was  in  some  other  respects 
irregular ;  and  that  the  party  applying  believes  them  to  have  acted  in  collusion  with  per- 
sons whom  he  had  intended  prosecuting,  to  deter  him  from  such  prosecution.  More  dis- 
tinct evidence  is  requisite,  that  the  justices  acted  from  corrupt  motives. 

Justices  are  entitled  to  six  days'  notice  of  motion  for  a  criminal  information  against 
them ;  and  if  the  notice  name  a  day  for  the  motion  which  is  less  than  six  days  distant, 
such  defect  is  not  aided  by  the  party  forbearing  to  move  within  six  days. 

nizance 


128 


CASES  IN  MICHAELMAS  TERM 


1834.  nizance  with  surety  to  appear  at  the  said  sessions,  with- 
ETparte  gi^^^g  ^^"^  ^^^^      opportunity  to  offer  any  defence, 

Fentiman.  and  without  binding  any  person  to  prosecute;  and  for 
having  bound  the  said  W>  F.  to  appear  and  answer  at 
the  sessrons  for  an  alleged  offence  over  which  they  knew 
the  sessions  had  no  jurisdiction.  The  notices  were 
served  on  the  31st  of  last  October. 

F.  Pollock,  on  this  day,  moved  accordingly,  upon  an 
affidavit  by  TV,  F,  containing  statements  in  support  of 
the  above  charges,  adding  other  allegations  of  irregular 
and  vexatious  conduct,  and  stating  his  belief  (a)  that 
the  justices,  in  the  conduct  they  had  pursued,  had  lent 
themselves  to  the  purposes  of  certain  parties  whom  W.  F. 
had  been  about  to  prosecute,  with  a  view  to  deter  him 
from  so  doing.  The  affidavit  stated  that  no  bill  was 
found  at  the  sessions. 

Lord  Denman  C.  J.  The  facts  stated  do  not  furnish 
sufficiently  cogent  proof  of  corruption  to  authorise  the 
granting  of  this  rule.  And  besides,  the  party  applying 
has  not  given  six  days'  notice  to  the  justices.  Now  in  a 
late  case,  In  the  matter  of  Flounders  (b),  it  was  held  that 
notice  served  upon  a  justice  on  the  11th  of  Janmry 
1833,  for  the  first  day  of  Hilary  term,  or  so  soon  after 
as  counsel  could  be  heard,  was  too  late,  not  being  a  six 
days'  notice,  though  the  motion  did  not  appear  to  have 
been  actually  made  within  six  days  from  the  notice. 
That  case,  indeed,  was  decided  upon  the  express  words  of 
a  statute  (c)  requiring  six  days'  notice  (as  to  motion  for  a 

(a)  See  Rex  v.  Williamson,  S  B.  ^  Aid.  582. 
(&)  4  ^.  ^  Ad.  865.    1  Nev.  ^  M.  592. 
(c)  13  G.  2.  c.  18.  s.  5. 

certiorari). 
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certiorari),  but,  six  days  being  given  to  magistrates  to  ISS^. 
prepare  for  meeting  an  application  of"  that  kind,  it  ap-  

Ex.  parte 

pears  to  me  reasonable  that  the  same  rule  should  prevail  Fentiman. 
in  the  case  of  notices  to  them  of  motion  for  a  criminal 
information. 

Taunton  J.  concurred. 

Patteson  J.  The  notice  is  not  sufficient ;  but  further, 
the  question  in  cases  of  this  kind  being,  whether  the 
magistrate  acted  from  a  "  dishonest,  oppressive,  or  cor- 
rupt motive,  under  which  description  fear  or  favour 
may  generally  be  included,"  Eex  v.  Borron  («),  I  think 
the  corrupt  motive  here  ought,  at  all  events,  to  have 
been  more  distinctly  shewn,  to  warrant  our  granting 
the  rule. 

Williams  J.  concurred. 

Rule  refused. 

{a)  3  B.  <|-  A.  434. 


Chesterman  a^iainst  Lamb.  Thursday, 

Nov.  13th. 

^SSUMPSIT  on  the  warranty  of  a  horse ;  the  declar-  J^^*^^^^^ 

ation  alleging,  in  one  count,  that  the  plaintiff  was  put  horse  on  war- 
ranty discovers 

to  expense  in  keeping  the  horse.    Plea,  the  general  issue,  him  to  be  un- 
sound, he 
should  im- 
mediately tender  him  back  to  the  seller;  and,  if  the  seller  refuse  to  take  hira,  should  sell 
him  as  soon  as  possible,  for  the  best  price  that  can  be  procured.    The  seller  is  liable  for  his 
keep,  in  the  meanwhile,  for  a  reasonable  length  of  time. 

What  length  of  time  is  reasonable,  in  any  particular  case,  is  a  question  for  a  jury. 
In  an  action  upon  such  warranty,  if  defendant  wishes  to  reduce  plaintiff's  claim  for  keep 
on  the  ground  that  the  time  was  unreasonable,  he  must  make  that  point  at  the  trial.  If  he 
then  defends  solely  on  the  ground  that  there  was  no  breach  of  warranty,  and  the  jury  give 
damages  iti  respect  both  of  the  price  and  keep,  he  cannot  move  to  reduce  them  because  the 
Judge  did  not  leave  it  to  the  jury  whether  or  not  the  horse  was  kept  an  unreasonable  time. 

Vol.  II.  K  On 
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18S4.  On  the  trial  before  Taunton  J.  at  the  Middlesex  sittings 
^         '      in  last  Easter  term,  the  material  facts  appeared  to  be  as 

Chesterman 

against       follows :  —  The  defendant  sold  and  delivered  the  horse 

Lamb. 

to  the  plaintiff  on  the  28th  of  June,  Early  in  Jidy  the 
horse  was  found  to  be  lame;  on  the  lOth,  upon  examin- 
ation by  a  veterinary  surgeon,  the  complaint  was  found 
to  be  spavin.  On  the  11th  of  July  the  plaintiff  gave 
the  defendant  notice  that  the  horse  was  unsound,  and 
that  he  should  return  him  and  demand  back  the  pur- 
chase-money: and  on  the  26th  the  plaintiff  sent  the 
horse  to  livery,  and  informed  the  defendant  that  he  had 
done  so.  On  the  27th  this  action  was  commenced;  and 
on  the  16th  of  September  the  plaintiff  (having  informed 
the  defendant  of  his  intention  so  to  do)  sold  the  horse 
by  auction  for  23  guineas.  The  action  was  brought 
to  recover  the  difference  between  that  sum  and  40/., 
the  price  given  by  the  plaintiff,  and  likewise  9/.  175. 
for  the  horse's  keep  at  livery  till  the  second  sale.  For 
the  defendant,  it  was  insisted  that  the  horse  was  not 
unsound,  and,  consequently,  that  nothing  was  due,  on 
account  either  of  the  price  or  of  the  keep.  The  learned 
judge,  in  leaving  the  case  to  the  jury,  said,  that  in  his 
opinion  there  had  been  a  sufficient  tender  of  the  horse 
back  to  the  defendant;  that  if  the  horse  was  unsound, 
it  was  the  defendant's  duty  to  provide  for  the  charges 
of  standing  at  livery;  and  therefore  the  plaintiff,  in  that 
case,  would  be  entitled  to  the  9/.  1 75.  claimed  for  keep. 
The  jury  found  a  verdict  for  the  plaintiff,  for  the  whole 
sum  demanded.  Piatt,  in  the  same  term,  moved  for  a 
rule  to  shew  cause  why  there  should  not  be  a  new  trial, 
or  why  the  verdict  should  not  be  reduced  in  respect  of 
the  keep;  contending  that,  if  the  plaintiff  was  entitled 
to  recover  any  thing  on  that  head,  still  the  learned 
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judge  ought  to  have  directed  the  jury  to  allow  keep  1834. 
during  such  time  only  as  was  absolutely  necessary  for 

°  1  "  Chesterman 

selling  the  horse;  and  he  cited  Cas*well  v.  Coare{a).    A  against 

Lamb 

rule  nisi  having  been  granted, 

Byles  now  shewed  cause.  The  plaintiff  was,  at  any  rate, 
entitled  to  recover  for  some  keep ;  that  is,  during  such 
time  as  was  requisite  to  enable  him  to  sell  the  horse  to 
the  best  advantage :  Mackenzie  v.  Hancock  {b).  Whether 
he  kept  the  horse  longer  than  was  necessary  for  that 
purpose,  was  a  question  for  the  Jury;  and  the  evidence 
here  shewed  that  the  horse  was  not  kept  for  an  un- 
reasonable time ;  or,  at  least,  that  there  was  no  undue 
detention  by  the  fault  of  the  plaintiff.  Besides,  if  the 
defendant  meant  to  rely  on  this  defence,  he  should 
have  urged  it  at  the  trial ;  but  his  case  there  was,  that 
no  keep  at  all  was  recoverable. 

Piatt,  contra.  The  measure  of  damage  is,  how 
much  less  the  horse  was  worth  than  the  price  given, 
after  he  had  been  a  reasonable  time  in  the  hands  of  the 
purchaser.  And  the  expense  of  keep  can  only  be 
reckoned  for  the  same  reasonable  time.  The  extent  of 
the  plaintiff's  right  to  recover  in  respect  of  keep,  was 
a  point  which,  at  all  events,  the  learned  judge  ought  to 
have  stated  to  the  jury.  \_Tawiton  J.  The  defendant's 
case  was,  that  the  horse  was  not  lame  at  all :  the  ob- 
jection, that  he  had  been  kept  too  long,  was  never 
suggested.  I  did  not,  in  summing  up,  look  to  the 
right  or  left,  to  see  what  point  might  be  raised  in- 
dependently of  that  relied  upon.]    The  defence  being. 


(a)  1  Taunt.  566.  (6)        &;  M.  436. 

K  2  that 
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1834.  that  there  was  no  unsoundness,  it  could  not  consistently 
have  been  urged  to  the  jury  that  the  plaintiff  was  too 

Chestermak 

agninst  late  in  returning  the  horse;  but  the  judge  should  have 
called  their  attention  to  that  point,  which,  indeed,  was 
a  point  of  law.  It  appears  from  Caswell  v.  Coai'e  (n) 
that,  when  the  warranty  is  broken,  the  plaintiff  may 
instantly  sell  the  horse  for  what  he  can  get,  and  may 
recover  the  residue  of  the  price  in  damages :  there  the 
whole  amount  of  keep  was  deducted  from  the  sum 
given  by  the  jury.  \_WiUiamsJ.  At  least  some  time 
must  be  allowed  for  discovering  what  the  cause  of  the 
defect  is.] 

Lord  Denman  C.  J.  I  can  conceive  no  case  where 
a  purchaser  returns  a  horse,  in  which  the  seller  may  not 
be  liable  for  some  keep.  The  law  upon  the  subject  is 
thus  laid  down  in  Mr.  Selwyn^s  Law  of  Nisi  Pritis, 
8th  ed.  vol.  i.  p.  657-,  tit.  Deceit  I.  2. :  — "  As  soon  as  the 
unsoundness  is  discovered,  the  buyer  should  immediately 
tender  the  horse  to  the  seller  ;  and,  if  he  refuses  to  take 
him  back,  sell  the  horse  as  soon  as  possible  for  the 
best  price  that  can  be  procured  ;  for  the  purchaser  is 
entitled  to  recover  for  the  keep  of  the  horse  for  such 
time  only  as  would  be  required  to  resell  the  horse  to 
the  best  advantage  "(6),  Whether  the  time  of  keeping 
be  reasonable  or  not,  is  a  qnestion  for  the  jury.  But 
here  the  defendant  altogether  denied  his  liability.  It  is 
true  that  counsel  would  have  been  under  a  disad- 
vantage in  resting  the  case  on  two  different  grounds; 
but  that  consideration  cannot  vary  the  course  which 

(a)  1  Taunt.  566. 

(b)  Citing  M'JCenzie  v.  Hancock,  By.  ^  M.  436. 

must 
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Lamb. 


must  be  pursued  in  trying  a  cause.    If  the  defendant's  ISS^. 
counsel  meant  to  rely  upon  the  unreasonableness  of  ^ 

Chesterman 

the  time,  he  should  have  shewn  grounds  for  insist-  against 
ing  on  that  point,  and  taken  the  opinion  of  the  jury 
upon  it.    It  was  sufficient  for  the  Judge  to  take  the  de- 
fendant's case  up  as  his  counsel  presented  it.    I  think 
the  rule  ousht  not  to  be  made  absolute. 


Taunton  J.  concurred. 

Patteson  J.  The  defendant's  counsel  should  either 
have  put  the  point  to  the  jury  himself,  or  requested  the 
learned  Judge  to  do  so  in  summing  up. 

Williams  J.    I  am  of  the  same  opinion  ;  and,  all 
things  considered,  I  think  the  defendant  is  well  off. 

Rule  discharged,  (a) 

(a)  The  following  case  was  argued  and  determined  in  Easter  term, 
1835:  — 

MoORE  aprainst  EddOWES.  Tlmrsdarj, 
^  Jpnl  16th. 

Assumpsit  for  money  had  and  received.  On  the  trial  before  Coleridge  J.,  Where  a  party, 
at  the  Shrewsbury  Spring  Assizes,  1835,  it  appeared  that  the  plaintiff'  was  money 

the  assignee,  under  the  Lords'  Act  (32  G.  2.  c.  28.  s.  17.,  extended  by  ceived  r-^sted 

33  G.  3.  c-  5.,  which  is  made  perpetual  by  39  G.  3.  c.  50.),  of  the  effects  his  defence  on 
of  a  person  named  Hincks^    Hincks,  before  he  was  in  custody,  had  mar-  having 

•  J       J         ,  •         •  1         1  ,       ,  •  ,  1  T  obtained  the 

ned;  and  upon  his  marriage  executed  a  settlement,  by  which  he  covenanted  nioney  bona 

to  pay  to  certain  trustees,  their  heirs,  executors,  &c.  lOCO/.,  the  interest   fide,  in  satis- 

thereof  to  be  paid  to  the  wife  for  life,  and  after  her  death  in  equal  shares  f^^'ion  of  an 

equitable 

to  the  children  of  the  marriage.     The  wife  died,  leaving  two  children  of  claim  •  and  the 

the  marriage,  one  of  whom  was  married  to  the  defendant ;  and  the  de-  plaintiff",  at  the 

fendant  was  entitled,  in  her  right,  to  500/.  under  the  settlement.    Hincks,      ^  j''  "^^'"'^^7 
°  endeavoured 
while  in  custody,  gave  a  written  authority  to  the  defendant,  on  the  5th  of  to  impeach  the 

March  1834,  to  the  following  effect;  — "I  hereby  authorise  you  to  sell  fairness  of  the 

receipt,  and  the 
claim  gene- 
rally ;  and  the  jury  found  for  the  defendant ;  the  Court  refused  to  entertain  a  motion  for  a 
new  trial,  made  on  the  ground  that,  admitting  the  fairness  of  the  transaction,  the  defendant 
appeartd,  upon  the  plaintiff^s  case  at  the  trial,  to  be  not  entitled  to  retain  more  than  a  part. 

K  3  "ly 
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1834. 

Moore 
against 
Eddovves. 


my  goods,  and  receive  the  money  in  discharge  of  your  debt  under  the 
settlement,  reserving  thereout  siifficient  to  keep  me  from  tlie  parish."  The 
defendant  accordingly,  on  the  17th  March  1834,  sold  a  quantity  of 
Hincks's  effects,  and  thereby  raised  321Z.  Hinclcs,  in  his  assignment, 
made  on  the  1st  of  August  1834,  included  this  money  in  his  schedule; 
and  the  action  was  brought  to  recover  it.  The  defendant  contended  that 
the  assignment  conveyed  only  the  property  which  Hincks  had  on  the 
1  st  of  August ;  that,  inasmuch  as  the  authority  to  sell  the  above  property, 
and  the  sale  of  it,  were  anterior  to  that  time,  it  was  out  of  Hincks,  and 
defendant,  as  an  equitable  creditor  under  the  settlement,  was  entitled  to 
retain  the  purchase-money.  The  plaintiff  endeavoured  to  impeach  the 
fairness  of  the  transaction ;  and  contended  besides,  that  this  was  not  a 
payment  under  the  settlement,  inasmuch  as  that  required  such  payments 
to  be  made  to  the  trustees,  and  not  to  the  party  entitled.  The  learned 
Judge  directed  the  jury  to  find  for  the  defendant,  if  they  considered  that 
the  authority  had  been  given  boni  fide  in  pursuance  of  the  settlement, 
and  that  the  sale  was  made  bona  fide  in  pursuance  of  the  authority. 
Verdict  for  the  defendant. 


F.  V.  Lee  now  moved  for  a  new  trial ;  and,  after  stating  other  grounds, 
on  which  the  Court  decided  against  him,  contended,  that,  at  any  rate, 
there  ought  to  have  been  a  verdict  for  the  plaintiff  for  some  damages, 
inasmuch  as  the  defendant  was  not  authorised  to  retain  the  whole  sum 
raised,  but  was  bound  to  reserve  sufficient  to  keep  Hincks  from  the  parish. 
He  admitted,  however,  that  this  point  had  not  been  made  for  the  plaintiff 
at  the  trial,  and  that  the  only  question  then  raised  was  as  to  the  defend- 
ant's right  to  act  under  the  authority. 

The  Court  (Lord  Denman  C.  J.,  Littledale,  Patteson,  and  Coleridge  Js.) 
referred  to  Chesterman  v.  Lamb,  (ante,  p.  129.),  and  said  that,  as  the  ob- 
jection at  the  trial  had  been  made  to  the  whole  transaction,  and  no  dis- 
tinction suggested  respecting  the  different  portions  of  the  sum  raised,  they 
could  not  now  entertain  a  motion  for  a  new  trial  on  such  a  ground. 

Rule  refused. 
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Ex  parte  Lewis  and  Wife.  Thursday. 

"  Nov.  13th. 

RULE  had  been  obtained  calling  upon  Francis  Under  stat. 

Hooper  to  shew  cause  why  an  annuity  of  56/.  19s,7d.,  the^Court 
granted  to  him  by  Charles  Lewis  and  Jane  his  wife,  should  crl^on^^Tto 
not  be  set  aside :  and  why  an  indenture  and  warrant  of  ^^"^"S  aside  an 

annuity  deed, 

attorney,  given  and  executed  by  them  for  securing  the 

'    "        ^  ^         °  morial  does  not 

same,  and  the  judgment  entered  up  on  the  said  warrant  t^"ly  state  the 

of  attorney,  should  not  be  set  aside  and  delivered  up  It  makes  no 

to  be  cancelled,  on  the  grounds,  that  a  part  of  the  con-  the  d^eedlils^' 

sideration  money  was  retained ;  that  the  memorial  was  more^han'^six: 

defective,  in  not  stating  truly  how  the  consideration  ^^^^  ,  , 

'  &  ^  The  deed 

money  was  paid:  and  that  the  notes  given  to  secure  will  be  set  aside 

*^        -  for  such  in- 

part  of  the  consideration  money  were  dishonoured  when  accuracy  in  the 

memorial, 

due.    The  annuity  (determinable  on  the  life  of  Jane  though  the 
Lewis)  was  granted  June  21st,  1828.    The  statement  byaffidavir'* 
in  the  memorial,  as  to  the  consideration  money,  was: —  °"^^* 
"  500/.  paid  in  notes  of  the  Governor  and  Company  of 
the  Bank  of  England"    It  appeared,  on  affidavit,  that 
this  sum  was  not  paid  in  Bank  of  England  notes  ;  but, 
principally,  by  a  check  and  Worcester  bank-notes.  One 
half  of  the  annuity  was  redeemed  by  the  grantors  in  1 829  ; 
and  the  payments  then  continuing  due  were  regularly 
made  till  June  1833.    The  affidavits  set  out  other  facts, 
as  to  the  dishonour  of  the  notes,  and  retaining  of  the 
consideration  money,  which  are  not  material,  and  the 
argument  on  these  parts  of  the  case  is  omitted. 


i?.  V.  Richards  now  shewed  cause.  This  application 
is  chiefly  grounded  on  53  G.  3.  c,  141.  s.  6.,  under  which 

K  4  enactment 
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1834.       enactment  this  Court  exercises  a  discretionary  power; 

and,  in  a  case  like  the  present,  will  no  doubt  exercise 

Ex  parte  ^  ' 

Lewis.  it  favourably  to  the  grantee.  As  to  the  objection  founded 
on  an  alleged  defect  in  the  memorial ;  it  may  be  con- 
tended that  sect.  2.  of  the  act  is  imperative  {a) :  but 
in  cases  under  the  sixth  section,  it  has  been  held  that 
the  lapse  of  six  years  operated  as  a  quietus  to  grantees, 
by  analogy  to  the  Statute  of  Limitations :  Mootham  v. 
Hoxv(b).  \_Humfiey,  contra,  referred  to  Drake v, Roger s{c)f 
as  shewing  that  this  did  not  apply  to  cases  under  sect.  2.] 
That  was  the  case  of  a  memorial  defective  on  the  face 
of  it :  so  was  Darwin  \.  Lincoln  {d).  Those  authori- 
ties shew  that  the  deed  is  held  necessarily  void  where 
it  varies  in  form  from  the  precedent  given  by  the  statute. 
But  where  parties  are  obliged  to  make  use  of  affidavits 
to  shew  that  the  memorial  is  irregular,  the  Court  has 
an  equitable  jurisdiction,  and  may  exercise  a  discretion, 
as  in  cases  within  sect.  6. 

Humfrey,  contra.  No  available  distinction  can  be 
drawn  between  this  case  and  Drake  v.  Rogers  (c).  In 
Faiixloth  v.  Gurney  [e]  it  was  objected  that  the  memorial 
stated  the  consideration  to  have  been  paid  in  notes ;  the 

(c)  53  G'  3.  c.  141.  s.  2.  enacts,  that  within  thirty  days  after  the  execu- 
tion o  f  every  annuity  deed  for  life  or  lives,  &c.,  a  memorial,  among  other 
things,  of  "  the  pecuniary  consideration  or  considerations  for  granting  the 
same,"  shall  be  enrolled  in  chancery  "in  the  form  or  to  the  effect  follow- 
ing, with  such  alterations  therein  as  the  nature  and  circumstances  of 
any  particular  case  may  reasonably  require."  "  Consideration,  and  how 
paid.  —  100^.  paid  in  money.  — 500/.  paid  in  notes  of  the  Governor  and 
Company  of  the  Bank  of  England,  or  other  notes  or  bills  of  exchange, 
as  the  case  may  be."  "  Otherwise  every  such  deed,  &c.  shall  be  null 
and  void,  to  all  intents  and  purposes." 

{b)  1  Taunt.  596.  (c)  2  Brod.     B.  19. 

{d)  SB.  ^  Aid,  444.  {e)  9  Bing,  622. 

annuity 
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annuity  deed,  in  notes  and  sovereigns  ;  and  Tindal  C.  J.  ISS^. 
said,  "At  this  distance  of  time"  (four  years),  "that 

'  ^      ^  V  J         ^5  Ex  parte 

would  be  a  subtle  objection  on  which  to  vacate  the  grant  Lewis. 
of  an  annuity ;  but  we  must  allow  it,  if  it  rests  on 
sufficient  ground."  And  he  held  that  the  parties  were 
at  liberty  to  shew  how  the  money  was  actually  paid, 
notwithstanding  the  words  of  the  deed.  There  it  ap- 
peared, on  an  affidavit  filed  by  the  grantee,  that  the 
statement  in  the  memorial  was  true;  here,  the  affi- 
davits shew  the  contrary.  The  objects  of  the  act,  as 
to  the  memorial,  would  be  frustrated  if  the  statements 
there  made  could  not  be  falsified  by  affidavit.  The 
objection  to  the  memorial  in  Mouys  v.  Leake  (a)  must 
have  been  raised  by  affidavit ;  but  no  advantage  appears 
to  have  been  taken  of  that  circumstance  in  opposing  the 
rule.  Then,  if  the  falsity  of  the  memorial  -be  shewn, 
the  second  section  is  imperative. 

I 

Lord  Denman  C.J.  The  statute  53  G.  3.  c,  Ul. 
s.  2.  enacts,  —  [His  Lordship  here  read  the  section.] 
Now,  it  has  been  held  in  a  variety  of  cases,  that  the 
consideration  must  be  set  out  in  the  memorial  accord- 
ing to  the  truth ;  otherwise  the  penal  consequence 
attaches,  that  the  deed  is  null  and  void  to  all  intents 
and  purposes.  The  Court  has  no  discretion,  but  is 
obliged  to  give  effi^ct  to  the  clause ;  and  the  cases  shew 
that  the  statement  must  be  precise ;  the  memorial  must 
give  the  fact.  If  it  were  otherwise,  the  act  would  be 
constantly  eluded ;  and  the  same  consequence  would 
follow,  if  it  were  held  sufficient  that  the  memorial 
agreed  with  the  annuity  deed,  and  if  no  question  could 


(o)  8  T,  J2.  411, 
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1834.      be  raised  by  affidavit  as  to  the  truth  of  the  matter 
■  stated. 

Ex  parte 
Lewis, 

Taunton,  Patteson,  and  Williams  Js.,  concurred. 

Rule  absolute. 


Thursdatf, 
Nov,  13th. 


Brown  against  Shevill. 


A  butcher  sent 
a  beast  to  the 
shop  of  W'i 
another 
butcher,  to  be 
slaughtered : 
after  it  had 
been  slaugh- 
tered, and  the 
carcass  had 
remained  in  the 
shop  for  some 
time  (but  how 
long  did  not 
appear),  W.^s 
landlord  dis- 
trained it  for 
rent  arrear : 
Held,  that  the 
carcass  was  pri- 
vileged from 
distress. 


'^RESPASS.  The  first  count  of  the  declaration 
stated,  that  the  defendant  seized,  took,  and  dis- 
trained certain  bullocks'  carcasses  and  meat,  the  pro- 
perty of  the  plaintiff,  and  sold  them  as  a  distress, 
whereby  the  plaintiff,  being  a  butcher,  and  exercising 
that  trade,  was  prevented  from  supplying  his  customers 
with  the  regular  quantity  of  meat,  and  was  obliged  to 
purchase  other  carcasses,  at  a  high  rate,  for  his  cus- 
tomers. The  second  and  third  counts  were  for  seizing 
and  converting  the  articles,  without  stating  the  plain- 
tiff's trade.  Plea,  not  guilty.  On  the  trial  before 
Denman  C.  J.,  at  the  December  sittings  at  Guildhall^ 
1833,  the  plaintiff's  case  was,  that  the  plaintiff  had  sent 
a  bullock  to  the  premises  of  one  Woodham,  a  butcher, 
to  be  slaughtered  there  by  Woodham ,«  and  that,  after  it 
had  been  so  slaughtered,  it  was  seized  by  the  defendant 
as  a  distress  for  rent  owing  for  the  premises  by  Wood- 
ham,  The  Lord  Chief  Justice  told  the  jury  that,  if 
they  believed  these  facts,  and  that  the  plaintiff  was  the 
real  owner,  and  not  merely  substituted  to  evade  the 
distress,  they  should  give  a  verdict  for  the  plaintiff. 
The  jury  found  for  the  plaintiff.    In  Hilary  term  last, 

Hutchinson 


IN  THE  Fifth  Year  of  WILLIAM  IV. 


139 


Hutchinson  obtained  a  rule  to  shew  cause  why  the  1834. 
verdict  should  not  be  set  aside,  and  a  new  trial  had.   

Browv 
against 

F.  Pollock  now  shewed  cause.  After  verdict,  it  can-  Shevjll, 
not  be  said  that  the  plaintiff  was  not  the  real  owner : 
and  this  raises  the  question,  whether  goods  under  these 
circumstances  be  not  protected  from  distress.  The 
judgment  in  Simpson  v.  Har courts  cited  in  Gorton  v. 
Talkner  (a),  though  it  confined  the  privilege  of  im- 
plements of  trade  from  distress,  to  cases  where  there  is 
no  other  sufficient  distress  to  be  found,  and  to  such  im- 
plements as  are  in  actual  use  at  the  time  of  the  distress, 
or  cannot  be  restored  in  the  same  plight,  yet  admitted 
the  absolute  privilege  of  things  delivered  to  persons 
exercising  their  trade,  as  cloth  in  a  tailor's  shop.  [He 
was  then  stopped  by  the  Court.] 

Massy  Dawson,  contra.  In  Gorton  v.  Falkner  (a) 
Ashhurst  J.  lays  it  down  as  a  general  principle,  that  all 
chattels  found  in  a  person's  house  are  liable  to  be  dis- 
trained by  the  landlord,  adding,  that  "  the  foundation  of 
this  principle  is,  that  as  the  landlord  is  supposed  to  give 
credit  to  a  visible  stock  on  the  premises,  he  ought  to 
have  recourse  to  every  thing  which  he  finds  there." 
The  exceptions  to  this  rule  are  reducible  to  the  prin- 
ciple cited  by  Dallas  C.  J.,  in  Gilman  v.  Elton  [h\  from 
Gisbourn  v.  Hurst  (c),  that  "  goods  delivered  to  any 
person  exercising  a  public  trade  or  employment,  to  be 
carried,  wrought,  or  managed  in  the  way  of  his  trade  or 
employ,  are,  for  that  time,  under  a  legal  protection,  and 
privileged  from  distress  for  rent."    The  same  principle 

(a)  4  r.  R.  568.  S.  C.  more  fully,  Willes,  512. 
(6)  3  Br.  4;  B.  80.  (c)  1  Salk.  250. 
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1834.  has  since  been  reccgnised  in  TVood  v.  Clarke  {a),  and 
~  Adams  v.  Grane  (b).   In  order  to  brinf?  the  present  case 

Brown  ^     ^  ^  o  i 

against       within  the  principle  of  the  exceptions,  three  circum- 

Shevill. 

stances  must  therefore  concur:  the  trade  must  be  public ; 
taking  in  the  cattle  of  others  to  slaughter,  must  be  es- 
sential to  it;  and  it  must  appear  that,  in  point  of  fact, 
Woodham,  here,  did  so  take  in  the  bullock.  Now,  first,  the 
trade  of  a  butcher  is  not  public,  in  the  sense  of  the  words 
which  the  rule  requires.  The  trade  of  an  auctioneer,  for 
instance  (the  trade  held  in  Adajns  v.  Grane  [b)  to  be 
within  the  exception),  is  public  upon  grounds  not  appli- 
cable to  the  trade  of  a  butcher ;  and  the  same  may  be 
said  of  all  the  other  trades  which  have  been  held  to  be 
public.  Secondly,  it  is  not  essential  to  the  trade,  or  to 
public  convenience,  that  a  butcher  should  slaughter 
cattle  which  are  the  property  of  other  butchers.  The 
plaintiff  appears,  by  the  declaration,  to  be  himself  a 
butcher.  The  instances  mentioned  by  Dallas  C.  J.  in 
Gilman  v.  Elton  (c),  from  the  judgment  of  Willes  C.  J.  in 
Simpson  v.  Hartopp  [d),  are,  materials  sent  to  a  weaver, 
or  cloth  to  a  tailor;  and  the  reason  there  suggested  for 
the  protection  of  those  articles  is,  that  trade  and  com- 
merce could  not  otherwise  be  carried  on.  So  Black- 
stone  {e\  "  Valuable  things  in  the  way  of  trade  shall  not 
be  liable  to  distress.  As  a  horse  standing  in  a  smith's 
shop  to  be  shoed,  or  in  a  common  inn  ;  or  cloth  at  a 
taylor's  house  ;  or  corn  sent  to  a  mill,  or  a  market.  For 
all  these  are  protected  and  privileged  for  the  benefit  of 
trade ;  and  are  supposed  in  common  presumption  not 

(a)  1  Cr.  4f  J.  484.    S.  C.  1  Tyrwh.  314. 

(i)  1  Cr.  ^  M.  380.    S.  C.  3  Tyrwh.  326. 

(c)  3  Br.  ^  B.  80.  (d)  Willes,  515. 

(e)  3  Bla.  Comm.  book  3.  ch.  i.  p.  8. 

to 
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to  belong  to  the  owner  of  the  house,  but  to  his  customers.  1834. 
But,  generally  speaking,  whatever  goods  and  chattels  the  ^^^^ 
landlord  finds  upon  the  premises,  whether  they  in  fact  ^gainst 
belong  to  the  tenant  or  a  stranger,  are  distreinable  by 
him  for  rent :  for  otherwise  a  door  would  be  open  to 
infinite  frauds  upon  the  landlord."  This  passage  is  cited, 
and  the  doctrine  apparently  adopted,  in  Lord  Lyndhursfs 
judgment  in  Wood  v.  Clarke  (a).  In  all  these  instances 
(to  which  might  be  added  others,  as  that  of  an  auc- 
tioneer), the  general  principle  is,  that  the  convenience 
of  the  trade,  as  it  affects  the  public,  is  to  be  looked 
to.  But  it  is  not  essential  to  the  trade,  as  it  affects 
the  public,  that  one  butcher  should  send  cattle  to  be 
slaughtered  by  another ;  and,  in  fact,  this  is  not  the  com- 
mon way  of  conducting  the  trade;  and  the  landlord 
could  not  presume  that  the  carcass  did  not  belong  to  the  v 
tenant.  Thirdly,  it  did  not  appear  in  evidence  that  this 
carcass  was  actually  in  the  shop  in  the  ordinary  course 
of  trade.  It  was  for  the  plaintiff  to  shew  that  the  facts 
raised  an  exception  to  the  general  rule.  In  1  Starkie  on 
Evidence,  p.  365  (Z>),  it  is  said,  "  In  general,  where  it 
has  been  shewn  that  the  case  falls  within  the  scope  of 
any  general  principle  or  rule  of  law,  or  the  provision  of 
any  statute,  whether  remedial  or  even  penal,  it  then  lies 
on  the  opposite  party  to  shew  by  evidence  that  the  case 
falls  within  an  exception  or  proviso."  To  bring  the 
present  case  within  the  exception,  the  plaintiff  was  at 
least  bound  to  shew  that  the  carcass  had  not  remained 
at  the  shop  an  unreasonable  time;  otherwise  it  could 
not  be  said  to  be  there  in  lha  ordinar  y  course  of  trade. 
Thus,  in  Adams  v.  Crane  (c),  Bai/Iey  J.  makes  the  fol- 

(«)  1  Cr.  cfj.  497.    S.  C.  1  T^rivh.  327,  328.        (6)  2d  edit.  1833. 
(c)  1  Cr.     M.  381.    5.  C.  3  Tyrwh.  328. 

lowing 
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lowing  remark  on  the  case  of  Francis  v.  Wyatt  (a)  (in 
which  case  it  was  held  that  a  carriage  standing  at  livery 
was  not  protected): — "  If  I  am  not  mistaken,  one  ground 
of  that  decision  was,  that  the  carriage  was  staying  there 
for  a  permanency,  and  so  occupying  the  premises  for 
which  the  rent  was  payable."  Francis  v.  Wyatt  (a)  is 
therefore  an  authority  in  favour  of  the  defendant.  All 
that  appeared  in  the  present  case  was,  that  the  carcass 
was  at  the  shop,  like  other  articles  on  sale. 

Lord  Denman  C.  J.  The  first  question  is  one  of 
facts;  that  is,  whether  the  plaintiff  was  owner,  and 
whether  he  had  sent  the  beast  to  Woodham  that  it 
might  be  slaughtered?  and  the  jury  have  found  both 
these  facts  in  the  affirmative.  The  second  question  is, 
whether,  upon  these  facts,  the  carcass  was  protected 
from  distress?  I  think  it  was.  For  the  general  pro- 
tection of  trade,  goods  which  are  put  into  a  person's 
hands,  in  order  that  he  may  exercise  his  trade  upon 
them,  are  protected.  Instances  of  this  may  be  found  in 
Comynis  Digest  (b) ;  and  the  rule  is  laid  down  in  Gisbourn 
V.  Hurst  (c).  The  counsel  for  the  defendant  has  made 
some  observations  upon  the  word  "  public,"  which  oc- 
curs in  the  last  mentioned  case.  But  we  must  not  insist 
upon  this  word  so  strictly  as  to  hold  that  it  comprehends 
only  such  trades  as  are  commonly  called  public,  like 
those  of  an  innkeeper  or  a  weaver.  The  last  case  men- 
tioned by  the  Court  in  Gisbourn  v.  Hurst  (c\  is  that  of 
two  tradesmen,  who  brought  their  wool  to  a  neighbour's 
beam,  ^wJiich  he  kept  for  his  private  use  ;  and  it  was  held, 

(a)  3  Burr.  1498.    S.  C.  1  W.  Bl,  483. 
(6)  Distress,  (C).  (c)  1  Salk.  250. 


1834. 

Brown 
against 
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that  it  could  not  be  distrained  («).  Then  it  is  said  that  ISS^. 
the  Court  of  Exchequer  has  explained  this  privilege, 

^  Browk 

and  that  it  exists  only  where  the  common  presumption  against 

Shevill. 

is,  that  the  goods  belong,  not  to  the  owner  of  the 
house,  but  to  his  customers  (b).  There  was,  however, 
in  the  case  alluded  to,  no  more  than  a  mere  citation 
by  Lord  Lyndhurst  of  some  authorities,  in  which  it  was 
said  that  the  goods  sent  in  the  course  of  trade  would 
be  supposed,  in  common  presumption,  to  belong  to  the 
customer;  and  the  decision  of  that  case  does  not  turn 
upon  the  doctrine  in  question.  In  Wood  v.  Clarke  {c) 
the  general  privilege  of  materials  delivered  to  a  weaver 
by  a  manufacturer  was  admitted ;  which  is  a  case  much 
like  the  present;  and  that  principle  is  in  strict  con- 
formity with  Simpson  v.  Harcourt  (d),  and  with  the  case 
in  the  Common  Pleas  {e).  If  cloth  sent  to  a  tailor  to 
be  made  into  clothes,  and  materials  sent  to  a  weaver 
to  be  made  into  cloth,  are  protected,  I  think  the  carcass 
of  a  beast,  which  has  been  sent  to  a  butcher's  to  be 
slaughtered,  is  protected  also :  I  cannot  distinguish  such 
a  case  from  the  others. 


Taunton  J.  I  am  entirely  of  the  same  opinion. 
The  cases  collected  in  Com*  Dig.  Distress,  (C),  are 
abundantly  sufficient  to  illustrate  the  principle;  and 
many  instances  there  given  seem,  in  my  judgment,  to 
carry  the  protection  farther  than  is  required  for  the 
present  case.    The  case  of  Gishourn  v.  Hurst  {g)  is 

(a)  Read  v.  Burley,  Cro.  Eliz.  549,  596.    S.  C.  Noys  Rep.  68. 
(6)  See  judgment  in  Wood  v.  Clarke,  1  Cr.  ^  J.  497.    S.  C.  1  Tyrwh. 
327,  328. 

(c)  1  Cr.  ^  J.  484.    S.  a  1  Tyrwh.  314. 

(d)  WUles,  512.,  cited  in  Gorton  v.  Falkner,  4  T.  R.  568. 

{e)  Gilman  v.  Elton,  3  Br.  ^  B.  75.  (g)  1  Salk.  249. 

much 
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1834.  much  stronger  than  the  present.  There  a  carrier 
brought  his  waggon  with  cheese,  which  had  been  de- 

Browk 

against  Hvered  to  him  to  carry,  into  a  barn,  where  it  remained 
two  nights  and  a  day ;  and  the  house  to  which  the  barn 
belonged  was  not  an  inn,  but  a  private  house;  and  it 
was  held  that  the  goods  could  not  be  distrained.  The 
Court  there  agreed,  "  that  goods  belonging  to  any  per- 
son exercising  a  public  trade  or  employment,  to  be 
carried,  wrought,  or  managed,  in  the  way  of  his  trade 
or  employ,  are  for  that  time  under  a  legal  protection, 
and  privileged  from  distress  for  rent."  And  the  carrier 
was  held  to  be,  for  the  purposes  of  the  privilege,  a  com- 
mon carrier,  though  that  was  not  his  regular  employ- 
ment, on  the  ground  that  he  took  goods  of  all  persons 
indifferently  for  hire.  But  then  it  is  said  that  the  trade 
of  a  butcher  is  not  a  public  one.  I  know  none  more 
public,  or  the  carrying  on  of  which  is  more  convenient 
or  necessary :  it  is  as  much  so  as  a  trade  in  corn.  It  is 
also  said  that  the  article,  in  this  case,  was  not  brought 
to  be  wrought  or  managed  in  the  way  of  the  trade. 
But  the  beast  was  taken  to  a  butcher's  to  be  slaugh- 
tered ;  and  a  butcher's  business  is  to  slaughter  beasts, 
as  well  as  to  cut  them  up  and  sell  them  to  the  public. 
In  Read  v.  Burlei/  [a]  the  beam  was  kept  for  the  tenant's 
private  use.  In  Thom'pson  v.  Mashiter  (b)  goods  depo- 
sited by  a  factor  at  a  wharf  were  held  to  be  protected. 
The  law  by  which  we  decide  this  case  is  no  new  law ;  it 
is  as  old  as  the  tim.e  of  Queen  Elizabeth,  and  has  been 
acted  upon  in  various  instances,  subject  to  no  exception 
applicable  here. 

(a)  Cro.  Eliz.  549.  596.     '  {b)  \  Bing.  283. 
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Patteson  J.  I  also  am  of  opinion  that  the  carcass  1834. 
was  protected  from  distress,  on  the  general  ground 

*  o  tj  Brown 

that  it  was  in  the  hands  of  Woodham,  in  the  way  against 

.       ....  f,  Shevill. 

of  his  trade.  I  cannot  distmguish  this  case  from 
that  of  a  tailor ;  for  though  the  trade  of  a  tailor  was 
originally  confined  to  the  cutting  up  of  cloth  for  others, 
yet,  as  it  is  now  carried  on,  it  is  not  necessary  that 
he  should  be  trusted  with  cloth  which  is  not  his  own. 
Yet  clotfi  of  a  third  person,  in  the  hands  of  a  tailor, 
for  the  purpose  of  being  cut  up,  is  not  now  distrainable. 
Reliance  seems  to  be  placed  on  the  case  of  Francis 
V.  Wyatt{a),  There  it  was  held,  that  a  carriage  stand- 
ing at  livery  was  not  protected.  The  judgment  in  that 
case  is  not  formally  reported :  Lord  Mansfield^  in  the 
first  instance,  advised  the  avowant  to  consider,  whe- 
ther it  was  for  his  advantage  that  judgment  should 
be  finally  given  in  his  favour ;  and  afterwards  it  seems 
to  have  been  given  up  by  the  plaintiff,  the  Court 
being  clearly  against  him  :  so  that  we  are  not  aware 
of  the  reasons  for  the  judgment  (Z>).  There  is,  however, 
this  distinction  between  that  case  and  the  present ;  that 
there  the  carriage  was  placed  in  the  tenant's  hands 
merely  for  custody,  and  nothing  was  to  be  done  to  it, 
whereas,  here,  the  beast  was  sent  to  be  slaughtered. 
Then  a  question  is  made,  whether  the  trade  of  a 
butcher  be  a  public  one.  What  is  meant  by  'public 
I  do  not  understand.  A  common  carrier  and  an  inn- 
keeper are  bound  to  take  in  goods  sent  to  them  for 
the  purposes  of  their  trade.    If  that  be  the  distinction 

(a)  ^Burr.  1498.    S.  C.  1  W.  Bl.  483. 

(6)  In  Sir  W.  Blackstone^s  Report  (p.  485.),  it  is  said,  that  judgment 
was  given  "  on  the  ground  of  its  being  part  of  the  profits  of  the  pre- 
mises J  which  distinguishes  it  from  the  case  of  goods  sent  to  be  manu- 
factured." See  the  ground  assigned  by  Lord  Kenyon  in  Gorton  v. 
Falkner,  4  T.  R.  567. 

Vol,  IL  L  pointed 
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pointed  at,  I  can  understand  it ;  and  it  was  insisted  upon 
in  the  argument  for  the  avowant  in  Francis  v.  Wyatt  («). 
But  a  tailor  is  not  obliged  to  take  in  cloth  to  be  cut  by 
him.  I  find,  indeed,  that  an  old  authority  was  cited  to 
shew  that  he  is  {b)  \  but  that  seems  to  have  been  after- 
wards repudiated  :  so  that  I  do  not  see  how  we  can 
make  such  a  distinction  available  for  the  purpose  of  the 
present  question.  The  jury  have  here  found  the  fact, 
that  the  beast  belonged  to  the  plaintiff,  and  was  sent  to 
Woodham  to  be  slaughtered. 

Williams  J.  I  am  of  the  same  opinion.  The 
article  in  question  was  deposited  in  the  course  of  trade. 
Many  proprietors  of  cattle  have  no  place  upon  the  pre- 
mises where  cattle  can  be  slaughtered.  The  protection 
of  the  carcass,  therefore,  in  a  case  like  this,  is  for  the 
benefit  of  trade,  just  as  much  as  that  of  any  article  in  the 
trades  where  the  protection  is  admitted  to  exist.  Allusion 
has  been  made  to  the  necessity  of  the  trade  being  public: 
by  which  is  meant,  I  presume,  that  the  nature  of  the  case 
ought  to  be  such  that  the  landlord  has  not  reason  to 
suppose  the  goods  to  belong  to  his  tenants  more  than  to 
the  tenants'  customers.  But  in  the  case  in  the  Ex- 
chequer (c),  which  has  been  relied  upon  for  this  dis- 
tinction, the  case  of  a  beam  kept  for  private  use  was 
cited  (cZ),  to  which  the  distinction  will  not  apply. 

Rule  discharged. 

(a)  SBurr.  1499,  1501.    S.  C.  1  W.  Bl.  484. 

(b)  In  the  argument  for  the  avowant  in  Francis  v.  JFi/att  (3  Bun-. 
1499.),  counsel  cited  the  Year-Book  of  Bil.  22  Edw.  4.  49.  pi.  15.  to 
that  effect  (per  Brian  C.  J.  of  C.  P.  arg.).  See  the  argument  in  Adams 
V.  Grane,  1  Cr.  ^  M.  384.  S.  C.  S  Tyrwh.  330.  ;  and  judgment  of 
Vaughan  B. 

(c)  See  judgment  in  Woodx.  Clarice,  1  Cr.  <^  J.  497.  S.  C  1  Tyrwh. 
327,  328. 

(d)  Read  v.  Burley,  Cro.  JEliz.  549.  596.    S.  C.  Noy's  Rep.  68. 
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The  King  af^ainst  The  Inhabitants  of  Iken.  saturdarj, 

^  Nov.  15th. 

ON  appeal  againt  an  order  of  two  justices,  whereby  Pauper  went 
into  the  service 

Sarah  Chambers,  and  her  two  children  were  re-  of  j?.,  for  whom 
moved  from  the  parish  of  Iken  to  the  parish  of  Frosten-  and^burn  pots,^ 
den  (both  in  Suffolk),  the  sessions  quashed  the  order,  heta^toV^ve 
subject  to  the  opinion  of  this  Court  upon  a  case.    The  the  use  of  yards, 

or  1  j^pjj  of  a  kiln 

case  coming  on  to  be  argued  in  Easter  term,  1833,  the  and  sheds, 

which  belonged 

Court  ordered  it  to  be  restated;  and  the  restated  case  to,  and  were  to 

be  repaired  by, 

was  as  follows  :  —  b.,  who  also 

_  „  7  1'  1         ♦  was  to  find 

In  1813,  George  Chambers,  bemg  at  that  time  a  and  cart  the 
married  man,  and  settled  in  Frostenden,  went  into  the  nro- 
service  of  Samuel  Barnes,  of  Iken,  as  a  pot-maker.  certain 

'  '  r  other  necessary 

Barnes  rented  a  considerable  farm  in  the  parishes  of  "fiatenais. 

A  quarter  of 

Iken  and  Sudboiirne,  including  a  pot-kiln  and  sheds  in  the  produce  of 

the  sale  of  the 

Iken,    Chambers  was  to  make  and  burn  pots ;  to  do  pots  was  to  be 
which,  he  was  to  have  the  use  of  the  kiln,  sheds,  and  a  quarteTtT^.', 
yards.  Barnes  was  to  keep  the  kiln  and  sheds  in  repair;  toXid  mate- 
to  furnish  and  cart  off  all  the  clay  wanted,  and  supply  ^^uJter 
horses  to  grind  it  twice ;  and  to  find  red  lead,  with  whins  *°  p^^*^ 

*^  shopkeepers 

and  coal  for  burning  the  pots.    Chambers  was  to  receive  selling  the  pots. 

^  ^  ^  Afterwards  j?., 

25  per  cent,  on  the  sale  of  the  pots,  for  making  and  being  dissatis. 

fied  with  pau- 

burning  them ;  Barnes  was  to  receive  25  per  cent,  for  per's  work, 
the  use  of  the  kiln,  sheds,  and  yards,  and  preparing  and  the  Tgreeme^nt; 
carting  the  clay,  and  also  for  carting  out  the  ware  when  ^ade^a  s^ecoifd 

agreement, 

under  which  pauper  was  to  pay  a  sum  to  B.,  after  each  time  that  he  burned  a  kiln  (calcu- 
lated so  as  to  produce  to  B.  about  as  much  as  the  quarter  under  the  first  agreement),  for 
the  use  of  the  yards,  and  of  the  kiln  and  sheds,  which  B.  was  to  repair,  and  to  find  articles 
as  before,  pauper  digging  the  clay,  and  making  an  allowance  to  B.  for  the  articles  found 
by  him.  Pauper  was  to  have  the  pots.  The  kiln,  sheds,  and  land  on  which  they  stood, 
without  the  clay,  together  with  a  tenement  rented  in  the  same  parish  by  the  pauper,  were 
worth  more  than  10^.  per  annum  : 

Held,  that,  under  the  second  agreement,  the  pauper  rented  a  tenement  of  10^.  annual 
value,  and  gained  a  settlement  under  13  &  14  Car.  2.  c.  12. 

L  2  sold; 


U8 


CASES  IN  MICHAELMAS  TERM 


18S4.  sold;  another  25  per  cent,  for  coals,  whins,  and  red 
lead ;  and  the  remaining  25  per  cent,  was  allowed  to 

The  King  . 

against       shopkecpers  for  selling  the  goods.    Chambers  resided  in 

rhe  Inhabiu  .  i  .  i  i 

ants  of  a  cottage  in  I/cen,  which  he  rented  of  Barnes  for  three 
guineas  a  year,  and  worked  the  kiln  until  1815;  when 
BarneSf  being  dissatisfied  with  the  ware  made  by  Cham- 
bers, put  an  end  to  the  foregoing  agreement  without 
notice ;  and  the  parties  entered  into  a  new  one,  as  fol- 
lows :  — 

The  average  number  of  kilns  burnt,  during  the  year, 
was  about  twelve ;  and,  the  value  of  each  being  about 
24/.,  it  was  agreed  that  Chambers  should  pay  Barnes  61. 
after  each  burning,  for  the  use  of  the  kiln,  sheds,  and 
yards,  and  for  furnishing,  carting,  and  grinding  the 
clay,  and  carting  the  ware  out  when  sold.  Barnes  was 
to  keep  the  kiln  sheds  in  repair,  as  before ;  to  provide 
red  lead,  coals,  and  whins  for  burning  the  pots ;  for 
which  Chambers  was  to  allow  him  in  the  settlement  of 
accounts ;  and  Chambers  was  to  dig  the  clay,  and  do  as 
he  pleased  with  the  ware.  Chambers  continued  to  re- 
side in  the  cottage  at  the  same  rent,  and  worked  the 
pot-kiln  under  this  second  agreement  until  1828,  when 
he  died.  The  clay  furnished  by  Barnes  was  dug  and 
carted  in  the  winter  time,  for  the  succeeding  summer, 
from  lands  in  Sudbourne  occupied  by  him,  except  for 
one  season  only,  when  it  was  taken  from  other  lands  in 
Iken  not  occupied  by  Barnes.  The  cottage,  with  the 
kiln  and  sheds,  and  land  on  which  they  stood,  without 
the  clay,  were  worth  more  than  10/.  a  year;  but  the  clay 
itself  was  worth  155.  a  year  only. 

The  question  was,  whether  Chambers  came  to  setde 
upon  a  tenement  within  the  meaning  of  13  &  14  Car.  2. 

C.  12.  5,  1. 
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Biggs  Andrews,  and  Prendergast,  in  support  of  the  1S31.. 
order  of  sessions.  This  was  a  settlement  by  renting  a  "  ~ 
tenement,  before  stat.  59  G.  3.  c,  50.     The  sessions  (^^ainst 

^  The  Inhabit- 

must  be  taken  to  have  affirmed  the  fact  of  renting,       ants  of 
by  their  quashing  the  order  of  removal.    But,  on  the 
facts  stated,  there  can  be  no  question  that  Chambers 
occupied  the  cottage,  kilns,  and  shed  for  his  own  benefit, 
and  to  the  value  of  10/.;  and  whether  he  had  the  ex- 
clusive occupation  of  every  part  is  immaterial  (a).  He 
must  have  occupied  the  kilns  as  owner,  tenant,  or  ser- 
vant.   The  ownership  is  not  asserted ;  and  it  is  clear 
that  he  did  not,  under  the  second  agreement,  occupy  as 
servant :  no  one  expression  in  that  agreement  autho- 
rises such  a  construction.    He  is  to  work  at  the  kilns 
when  he  pleases,  and  to  have  the  manufactured  article 
for  himself;  and  the  rent  which  he  pays  at  the  several 
burnings  is  not  dependent  upon  the  work  which  he 
does,  although,  as  is  usual  between  landlord  and  tenant, 
the  value  of  the  occupation  is  that  upon  which  the  remu- 
neration to  the  owner  is  calculated.    It  is  true  that  this 
is  paid  for  the  "  use"  of  the  kilns;  but  that  word  does 
not  exclude  the  relation  of  landlord  and  tenant,  any 
more  than  the  words  "  use  and  occupation."    In  Rex 
V.  Brampton  [b]  renting  after-grass  was  held  to  confer  a 
settlement ;  and  the  Court  added,  that  taking  land  for 
a  particular  purpose,  such  as  that  of  setting  potatoes,  was 
sufficient  to  confer  a  settlement :   Bex  v.  Dodderhill  (c), 
Rex  V.  Tardebig  [d\  and  Rex  v,  Mellor  {e),  in  which  a 
settlement  was  held  not  to  have  been  gained,  were  all 
cases  (to  use  the  expression  of  Lawrence  J.  in  the  last 
case)  where  the  contract  was  for  a  mere  licence  to  use 

(a)  Bex  v.Hollinglon,  3  East,  113.,  Rex  v.  Benneworth,  2  B.  ^  C  775. 
(i)  4  T.  R.  348  (c)  8  T.  E.  449.  (rf)  1  East,  528. 

(c)  9  East,  18% 

L  3  machinery 
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1834.       machinery  annexed  to  the  soil,  and  not  for  a  letting. 

  Whatever  interest  the  parties  in  any  of  these  cases  may 

against  have  gained  in  the  soil,  was  simply  incidental  to  the  use  of 
'^^ants^o^f the  machinery.  Here,  there  is  an  actual  use  of  the  kiln, 
Iken.  ^i^g  shed,  and  the  yard.  The  absence  of  a  formal  leasing 
at  a  stated  rent  is  immaterial :  Rex  v.  Chediston  (a). 
In  Rex  V.  North  Bedhurn  [b)  the  lease  of  a  landsale 
colliery,  rented  at  25/.  a  year  between  two,  was  held  to 
confer  a  settlement,  though  counsel  objected  that  the 
meaning  of  a  landsale  colliery  was  the  right  to  get 
coals,  with  the  use  of  the  necessary  implements;  that 
these  were  in  a  great  measure  personal  chattels;  and 
that  a  considerable  part  of  the  rent  must  be  considered 
as  paid  in  respect  of  them :  to  which  the  Court  an- 
swered, that  there  was  a  prima  facie  settlement,  and  they 
could  not  take  notice  of  the  meaning  ascribed  by  counsel 
to  the  words  "  landsale  colliery,"  unless  it  were  stated 
in  the  case. 


Follett  and  Collyer,  contra.  It  is  conceded  on  the 
other  side,  that  the  mere  fact  of  use  and  occupation, 
and  even  the  right  to  use  and  occupy,  is  not  enough, 
without  an  actual  interest  of  some  kind  in  the  thing 
occupied.  An  occupation  as  servant  is  insufficient:  Rex 
V.  Cheshunt  (c).  Rex  v.  Langriville  {d).  In  the  latter 
case  Lord  Tenterden  said,  "  It  is  essential,  whether  the 
subject  of  occupation  be  the  land  itself,  or  a  part  of  its 
profits,  that  the  pauper  should  have  an  interest  as  tenant 
or  occupier, — a  possession  by  mere  licence  without  that 
interest  is  not  enough."    In  Rex  v.  Bowness  {e)  Lord 

(a)  4B.  <^  C.  230.  (6)  Cald.  452. 

(c)  1  B.  ^  Aid.  473.  {d)  10  B,  ^  C.  899. 

(e)  4il/.  ^  S.  212. 

Eliefi' 
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Ellenhorough  said,  "  I  own  it  appears  to  me  that  it  has  1834. 
been  uniformly  adopted  as  the  rule  for  construing  the  ^ 
statute  of  Car,  2.,  as  much  as  if  the  word  itself  had  agninst 

The  Inhabit- 

been  inserted  in  the  statute,  that  the  coming  to  settle  in  ants  of 
means  by  renting  or  holding  in  the  character  of  tenant." 
There  must  be  rent,  or  services  in  the  nature  of  rent. 
In  Hex  V.  Seacroft  {a)  it  was  held  that  the  right  to  use 
a  cellar  was  not  a  tenement,  when  it  appeared  to  be 
only  a  privilege  allowed  in  respect  of  the  principal 
thing  in  the  contract,  which  was  the  party^s  hiring 
himself  to  be  waiter.  Here,  the  principal  part  of 
Chamheris  contract  was  the  working  of  the  kilns. 
That  he  originally  came  in  as  a  servant,  cannot  be  dis- 
puted: he  was  then  paid  according  to  what  he  made: 
but  his  master  was  dissatisfied  with  his  service,  and 
made  a  fresh  bargain,  and  might  have  discharged  him 
if  he  pleased.  Then,  under  the  new  bargain,  there  is 
no  fixed  rent  for  the  kilns ;  the  number  to  be  worked  is 
not  specified:  and  Barnes  might  still  have  discharged 
Chambers^  if  he  had  again  found  reason  to  be  dissatisfied 
with  the  ware.  ^Patteson  J.  Under  the  new  bargain, 
it  did  not  signify  to  Barnes  what  the  ware  was.]  He 
might  have  turned  him  away  for  using  the  kilns  im- 
properly, or  for  not  using  them;  but  he  could  not 
have  distrained  upon  him;  and  Barnes,  not  Chambers, 
was  evidently  the  rateable  occupier.  In  Rex  v.  Ham- 
mersmith, stated  in  the  note  to  Rex  v.  Dodderhill  {b),  the 
pauper  covenanted  with  the  owner  of  a  mill  to  deliver 
at  the  mill,  and  grind  there,  a  certain  quantity  of  corn 
weekly,  paying  the  owner  a  certain  price  per  load  ;  and 
the  mill-owner  covenanted  that  the  pauper  should  have 


(a)  2M.^S.  472.  {b)  8  T.  R.  450. 

L  4  the 
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the  liberty  to  graze  his  horse  in  a  meadow,  and  the  use  of 
a  stable  and  cart-house  ;  and  the  mill-owner  was,  after 
the  expiration  of  the  term,  to  take  the  utensils  of  the 
mill  at  a  valuation :  and  this  was  held  not  be  a  taking  of 
a  tenement,  though  it  seems  that  the  occupation  of  the 
mill  must  have  been  exclusive.  Here,  even  if  there 
were  a  joint  occupation  by  Barnes  and  Chambers^  it  does 
not  appear  that  Chambers^s  share  was  of  the  requisite 
value :  but,  in  fact,  it  is  an  occupation  by  Barnes  solely. 
The  Courts  have  shewn  a  disinclination  to  extend  the 
effect  of  Stat.  13  &  14  Car.  2.  c.  12.  Hitherto,  every  set- 
tlement allowed  has  been  upon  a  case  of  occupation  by 
the  pauper  for  himself.  If  a  pauper,  coming  to  a  place 
to  be  employed  there,  is  to  be  held  to  rent  a  tenement 
by  such  employment,  it  is  difficult  to  see  what  limit 
is  to  be  assigned  to  the  operation  of  the  statute.  With  re- 
spect to  the  finding  of  the  sessions,  they  have  quashed  the 
order  subject  to  this  case ;  and,  besides,  they  distinguish 
between  the  renting  of  the  cottage  and  the  use  of  the 
kilns. 

Lord  Denman  C.  J.  I  think  a  settlement  was  gained 
in  this  case.  It  is  contended  that  Chambers^ s  occupation 
under  the  second  agreement  was  merely  a  continuation 
of  that  under  the  first ;  that  he  had  no  independent  in- 
terest, and  that  his  occupation  was  merely  ancillary  to  a 
service.  But,  looking  at  the  second  agreement,  I  own 
I  think  he  had  an  independent  interest,  and  that  he  was 
not  liable  to  be  turned  out  at  will.  It  is  true,  that  there 
ar€  expressions  in  this  case,  respecting  the  earlier  agree- 
ment, which  render  it  doubtful  whether  a  settlement  could 
have  been  gained  by  that;  and  we  find  ihsii  Barnes  actually 
exercised  the  power  of  putting  an  end  to  it,  without  notice, 

on 


1834.. 
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on  being  dissatisfied  with  Chambers.    That  fact,  however,  1834?. 
does  not  go  far  to  interpret  the  agreement;  and,  at  any  ^ 
rate,  we  cannot  import  the  first  am'eement  into  the  against 

^  °  ,        The  Inhabit. 

second,  which  appears  to  me  to  confer  a  substantial  ants  of 
interest,  and  one  under  which  Chambers  was  entitled  to 
remain.  Perhaps  the  best  illustration  of  this  case  is 
that  of  Rex  v.  Seacroft  [a\  where  the  alleged  occupation 
was  merely  ancillary  to  the  service,  and  consequently 
conferred  no  settlement.  There,  however,  the  party 
was  engaged  expressly  as  a  servant.  But  here,  the 
party  had  a  right  to  remain  as  long  as  he  kept  his 
agreement.  He,  therefore,  had  an  interest  which  gave 
him  a  settlement. 


Taunton  J.  I  am  of  the  same  opinion.  If  we  had 
the  first  agreement  only,  it  certainly  would  be  a  ma- 
terial fact,  that  the  pauper  went  into  Barnes's  "  ser- 
vice;'* and  I  should  pause  before  saying  that,  in  that 
case,  I  could  infer  a  contract  for  a  tenement.  But  the 
second  agreement  supersedes  the  first ;  and,  whatever 
my  opinion  on  the  first  might  be,  under  the  second  there 
was  clearly  a  taking.  The  pauper  had  the  property  in 
the  pots  manufactured,  the  landlord  finding  the  clay, 
red  lead,  coals,  and  whins  necessary  for  the  manufac- 
ture, and  Chambers  paying  6/.  after  each  burning. 
Then  it  is  found,  as  a  fact,  that  the  cottage,  with  the 
kiln,  sheds,  and  land,  is  worth  more  than  10/.  a  year. 
Here  the  principal  object  of  the  contract  clearly  was, 
that  the  pauper  should  have  the  use  of  the  kiln,  sheds, 
and  yard ;  and  he  could  not  have  the  use  without  the 
occupation.    At  the  same  time,  if  the  occupation  were 

(a)  2M.^S.  472.  » 

merely 
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1834-       merely  ancillary  to  a  service,  it  would  not  confer  a  set- 

  tlement.   But  here  I  apprehend  that  there  is  no  service. 

against  Chambers  could  not  be  called  a  servant  at  all  under  the 
"^^ants^of second  agreement.  The  use  of  the  building  and  yards 
was  in  the  pauper,  and  the  property  in  the  pots,  when 
manufactured,  was  in  the  pauper.  I  agree  in  the  de- 
cisions of  Rea^  V.  Cheshunt  (a),  Rex  v.  Langriville  (6), 
Rex  v.  Bowness  (c),  and  Rex  v.  Seacroft  (d).  Rex  v. 
Hammersmith  (e)  is  the  strongest  case ;  and  it  is  some- 
what difficult  to  distinguish  it  from  the  others :  but  I 
observe  that  counsel  there  gave  up  the  settlement,  and 
the  reasons  for  the  judgment  are  not  stated :  the  only 
ground  on  which  the  decision,  if  right  (and  I  do  not  say  it 
was  not),  can  be  justified,  is,  to  suppose  that  the  Court 
considered  the  grazing  of  the  horse  in  the  meadow,  and 
the  using  of  the  buildings,  to  be  ancillary  to  the  principal 
contract.  But  that  is  a  different  case  from  this.  Rex  v. 
Seacroft  (d)  is  also  distinguishable.  There  the  pauper 
went  into  service  expressly  as  a  waiter :  it  never  was  con- 
tended that  he  was  a  tenant :  it  was  a  mere  contract  of 
service :  he  was  to  have  the  use  of  the  tap  and  the  cellar, 
which  is  a  profitable  privilege  often  enjoyed  by  the  prin- 
cipal waiter  at  large  inns ;  it  was  a  privilege,  therefore, 
attached  to  him  in  reference  to  the  principal  thing ;  that 
is,  to  his  contract  as  a  waiter,  which  is  inconsistent  with 
the  character  of  a  tenant.  Here,  the  principal  object 
was  to  enable  the  pauper  to  manufacture  the  pots,  which 
he  could  not  do  without  the  buildings  and  yards.  It  is, 
therefore,  a  case  of  use  and  occupation. 

(a)  1  B.  4;  Aid.  473.  {h)  10  B.  ^  Cr.  899. 

(c)  AM.  ^  S.  210.  {d)  2M.  4:  S.  472. 

(e)  Note  to  Rex  v.  Dodderhill,  8  T.  R.  450. 


Patteson 


IN  THE  Fifth  Year  of  WILLIAM  IV. 


155 


Iken. 


Patteson  J.  I  ground  my  opinion  on  my  con-  1834. 
struction  of  the  second  agreement :  we  are  not  called  on       '  ~ 

^  The  King 

to  construe  the  first.    Under  the  second  agreement,  the  against 

^  ^  The  Inhabit- 

relation  of  master  and  servant  did  not  exist :  such  a  ants  of 
relation  is  quite  inconsistent  with  the  stipulations.  The 
pauper  is  to  pay  61.  after  every  burning,  and  to  burn 
what  he  pleases.  Barnes,  who  had  been  dissatisfied 
with  the  old  agreement,  exercises  under  the  new  one  no 
superintendence  as  master,  or  even  as  partner.  The 
61.  is  evidently  paid  by  way  of  rent.  As  to  the  cases 
cited,  none  of  them  create  any  difficulty,  except  Rex  v. 
Hammersmith  (a),  Th:.t  case  is  certainly  very  loosely 
reported;  and  I  cannot  understand  the  ground  of  the 
decision.  If  the  only  debated  point  there  related  to  the 
grazing  in  the  meadows,  and  to  the  use  of  the  buildings, 
I  can  understand  it;  for  it  may  be  that  the  Court  held 
that  there  was  merely  a  licence,  or,  at  any  rate,  not  the 
relation  of  landlord  and  tenant.  But  as  to  the  stipula- 
tion respecting  the  mill,  and  the  taking  back  of  the 
utensils  at  a  valuation,  that  part  of  the  case  I  cannot 
explain  :  there  must  have  been  something  not  reported. 
Perhaps,  in  the  present  case,  the  sessions  ought  to  have 
found  the  fact  of  the  relation  of  landlord  and  tenant; 
but  it  is  clear  that  relation  existed. 


Williams  J.  I  am  of  the  same  opinion,  and  that 
upon  the  second  agreement.  Mr.  Follett  makes  use  of 
the  first  part  of  the  case  to  explain  the  second ;  and,  if 
that  could  be  done,  there  might  be  some  foundation  for 
his  argument.  He  has  also  noticed  the  difference  of 
language  in  the  case,  in  speaking  of  the  cottage  and 
of  the  other  buildings ;  but  that,  I  think,  arises  merely 

(a)  Note  to  Bex  v.  DodderhUl,  8  T.  R.  450. 

from 
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The  King 
against 
The  Inhabit- 
ants of 
Iken. 


from  the  sessions  having  doubted  whether  the  circum- 
stances, as  to  the  latter,  took  away  the  quality  which 
creates  an  occupation.  I  think  that,  under  the  second 
agreement,  there  was  an  occupation.  The  case  has 
been  argued  as  if  this  occupation  might  be  referable  to 
something  else,  like  the  situation,  for  instance,  of  a 
waiter  or  a  butler,  or,  which  would  be  stronger  still, 
that  of  a  porter  at  a  lodge,  who  would  occupy  exclu- 
sively. But,  as  to  that  point,  I  agree,  with  the  rest  of 
the  Court,  that  the  service  there  explains  away  the  occu- 
pation.   Here  it  is  not  so. 

Order  confirmed 


Saturday^ 
Nov.  15th. 


The  King  against  The  Inhabitants  of  Rawden. 


Appellants 
against  an 
order  of  re- 
moval relied 
upon  the  set- 
tlement of  a 
deceased  party 
by  apprentice- 
ship ;  and,  to 
let  in  parol 
evidence  of  the 
indenture,  they 
called  the 
widow  of  the 


appeal  against  an  order  for  the  removal  of  Mary 
Oldfield^  the  widow  of  Thomas  Oldfield,  from  the 
township  of  Golcar  to  the  township  of  Rawden,  both  in 
the  West  Riding  of  Yorkshire,  the  sessions  confirmed 
the  order,  subject  to  the  opinion  of  this  Court  upon  the 
following  case :  — 

The  respondents  relied  upon  a  settlement  by  ap- 
prenticeship, alleged  to  have  been  gained  by  Thomas 

deceased,  who 

stated  that  her   Oldfield  in  the  appellant  township.     The  indentures 

husband,  in  his  i        i     i        •  t    ^         \        ^  i 

last  illness,  told  were  not  produced;  but  it  was  proved  that  they  had 
^weivedhls  executed  by  Thomas  Oldjield  and  his  father  and 

from  hirmaster  master ;  and,  to  prove  the  loss  of  the  indentures,  so 
at  the  end  of  his  ^s  to  let  in  parol  evidence  of  the  contents,  the  pauper 

apprenticeship, 
and  wore  them 

out  in  his  pocket.  The  sessions  confirmed  the  order,  subject  to  the  opinion  of  this  Court 
as  to  the  admissibility  of  the  evidence. 

The  Court  held,  that,  without  further  proof  of  inquiry  after  the  indenture,  evidence  of 
this  conversation  was  not  admissible ;  and  they  refused  to  send  the  case  back  to  be  restated, 

Mary 
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Mary  Oldfield  was  called  by  the  respondents.    She  1834?. 
stated  that,  a  short  time  before  her  husband  died,  and 

'  The  King 

during  the  illness  which  terminated  in  his  death,  she  against 

°  The  Inhabit- 

had  some  conversation  with  him  about  the  indentures.  ants  of 
She  was  then  asked  by  the  respondents'  counsel  what  that  ^wden. 
conversation  was.  This  was  objected  to  on  behalf  of 
the  appellants ;  but,  after  argument,  the  Court  decided 
that  the  evidence  was  admissible.  She  then  stated  that 
she  had  asked  her  husband  what  had  become  of  his 
indentures ;  and  he  said  that  he  had  got  them  away 
from  his  master  after  the  end  of  his  apprenticeship,  and 
had  worn  them  in  his  pocket  till  they  were  all  to  pieces. 
Parol  evidence  was  afterwards  admitted  of  the  con- 
tents. The  question  for  the  opinion  of  the  Court  was, 
whether  the  above  conversation  was  admissible  in, evi- 
dence, or  not. 


Blachhurne  and  Dtmdas,  in  support  of  the  order  of 
sessions,  acknowledged  that  the  evidence  could  not  be 
held  admissible,  unless  it  were  taken  to  have  been 
proved  that  the  indenture  was  in  no  other  hands  than 
Thomas  Oldfieldh  at  the  time  of  the  conversation ;  but 
they  contended,  that  this  might  be  inferred  from  the 
statement  of  the  case,  which  then  would  be  like  Rex  v. 
Morton  (a) ;  and  they  urged  that,  at  all  events,  the  Court 
might  presume  that  some  evidence  of  this  kind  was 
given  at  the  sessions  ;  and,  therefore,  there  was  ground 
for  sending  the  case  back  to  be  restated. 

Starkie  and  Mibier,  contra,  were  stopped  by  the 
Court. 


(a)  4M.4:S.  48. 


Lord 
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Rawden. 


1834.  Lord  Denman  C.  J.    If  the  statement  of  the  case 

'   ~~~       was  incorrect,  it  should  have  been  set  right  before. 

The  King  '  ° 

against       This  is,  at  any  rate,  a  dangerous  kind  of  evidence,  and 

The  Inhabit-  ... 

ants  of  to  be  received  with  caution ;  and,  unless  the  requisite 
proof  had  been  first  given,  as  to  the  possession  of  this 
indenture,  the  pauper's  conversation  on  the  subject  was 
clearly  not  admissible.  In  Rex  v.  Morton  {a)  inquiry 
had  been  made  of  the  master's  executrix  for  the  in- 
denture in  question:  here  no  such  fact  appears.  The 
order  of  sessions  must  be  quashed. 

Taunton,  Patteson,  and  Williams  Js.  concurred. 

Order  of  sessions  quashed. 

(o)  4:M.^S.  48.  It  was  proved  there  that  only  one  part  of  the  in- 
denture had  been  executed.  See  Rex  v.  Castleton,  6  T.  R.  236.  Rex  v. 
Denio,  1  JB,  ^  C.  620.    Rex  v.  Piddlehinton,  3  B.  <^  Ad.  460. 


^Z^^'^'iih.  Harris  against  Duncan. 

In  an  action  of  T  ORD  DENMAN  C.  J.  delivered  the  judgment  of 

trespass  against  -Li    i     ^          •      i  •                   r  ^^ 

several  de-  the  Court  in  this  case,  as  follows  :  — 

fendants,  two 
suffered  judg- 

S-^an'd  the  ^^^^^  moved  {a)  to  set  aside  a  Judge's  certificate 

jury  who  tried  deprive  a  plaintiff  of  costs,  where,  in  an  action  of  tres- 

the  cause  as-  *^  ^ 

sessedthe  pass  brought  against  three  defendants,  one  pleaded  the 

damages  ^ 

against  them  at  general  issue,  which  was  found  for  him,  the  other  two 

Held,  that  the  Suffered  judgment  by  default,  and  the  jury  assessed  the 

certify  to^de^  damages  against  them  at  a  farthing.    He  said  the  sta- 

tiff'^ftost^s^^'"'  ^"^^  (^)           ^PPly  to  an  assessment  of  damages,  where 

as  against  these 

parties,  under  ^                                                   ^t,^  j 

4SEliz.c.Q.  ("'y  -^oi^' 11th.    Before  Lord  Z)mwan  C.  J.,  Taunton,  Patteson,  and 

s.  2.  Williams  Js. 

(6)  43  E^iz.  c.  6.  s.  2. 

judgment 
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judgment  bad  gone  by  default,  and  that  such  was  always  1834. 
considered  to  be  the  practice. 

Harris 

The  enactment  is,  "  If  upon  any  action  personal  to  be  against 
brought  in  any  of  Her  Majesty's  Courts  at  Westminster, 
not  being  for  any  title  or  interest  of  lands,  &c.,  it  shall 
appear  to  the  Judges  for  the  same  Court,  and  so  sig- 
nified or  set  down  by  the  justices  before  whom  the  same 
shall  be  tried,  that  the  debt  or  damages  to  be  recovered 
therein  in  the  same  Court,  shall  not  amount  to  the  sum 
of  40s.  or  above,  that  in  every  such  case  the  Judges  and 
Justices  before  whom  any  such  action  shall  be  pursued, 
shall  not  award  to  the  party  plaintiff  any  greater  or 
more  costs  than  the  sum  of  the  debt  or  damages  so  re- 
covered shall  amount  unto,  but  less  at  their  discretions.'* 

If  the  word  tried  "  is  material,  the  present  case  has 
been  tried,  an  issue  having  been  joined  against  one  de- 
fendant, as  well  as  damages  assessed  against  the  others. 
And  Tidd  (a)  states  a  case  from  9  Price,  336  (Z>),  where, 
in  trespass  for  breaking  and  entering  plaintifF*s  close, 
defendant  pleaded  right  of  way  over  the  locus  in  quo,  and 
plaintiff  took  issue  thereon,  and  new  assigned  extra  viam ; 
whereupon  defendant  suffered  judgment  by  default;  the 
jury  found  the  right  of  way  for  the  defendant,  and  Is.  on 
the  new  assignment ;  and  the  Court  held  the  defendant 
entitled  to  costs  of  the  issue  found  for  him,  and  the  plain- 
tiff to  no  more  costs  than  damages  on  the  new  assign- 
ment. This  decision,  indeed,  was  under  the  statute 
22  &  23  Car,  2.  c»  9. ;  but  in  that  the  Judge  is  empowered 
"  at  the  trial  of  the  cause."  And  Tidd  states  no  such 
general  practice  as  was  supposed ;  though  to  writs  of  in- 
quiry before  the  sheriff,  the  words  of  the  act  do  not  apply. 

Rule  refused. 


(a)  2  Tidd,  973.  9th  ed. 


(6)  Harber  v.  Rand. 
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1834. 


Monday, 
Nov.  17th. 


Bird  against  Higginson. 


If  a  Judge  at 
nisi  prius  de- 
cides errone- 
ously as  to  the 
right  to  begin, 
the  Court  will 
not  on  this 
account  (at 
least,  without 
other  reasons) 
grant  a  new 
trial. 


the  trial  of  this  cause  before  Vaughan  J.,  at  the 
last  Summer  assizes  for  Merionethshire,  the  oniy 
evidence  offered  by  the  plaintiff  was  an  advertisement 
and  a  letter.  Some  question  arose  as  to  the  admis- 
sibility of  these  documents :  and  if  they  had  not  been 
receivable  in  evidence,  the  defendant,  on  whom  an 
affirmative  issue  lay,  would  have  been  entitled  to  begin. 
The  learned  Judge,  however,  thought  them  admissible; 
and  the  plaintiff  put  them  in,  had  the  reply,  and  ob- 
tained a  verdict. 


Sir  James  Scarlett,  in  this  term  (a),  moved  for  a  new 
trial,  on  the  ground,  among  others,  that  the  only  evidence 
for  the  plaintiff  had  been  improperly  admitted;  that  he, 
therefore,  ought  not  to  have  been  allowed  to  begin; 
and,  consequently,  that  there  had  been  a  mistrial. 

Lord  Denman  C.  J.  If  the  documents  were  impro- 
perly received,  that  is  ground  for  a  motion,  if  the  objection 
was  taken  at  the  trial.  But  as  to  the  right  to  begin,  the 
decision  of  the  learned  Judge  on  that  point,  even  if  we 
disagreed  with  him  as  to  the  admissibility  of  the  evidence, 
would  be  no  sufficient  ground  for  this  application. 
There  is  nothing  like  a  mistrial.  If  the  Judge  is 
wrong  on  such  a  point,  it  may  be  a  bad  mode  of 
trying  the  cause ;  but  I  never  knew  an  instance  in  which 

(a)  Nov.  6th.  Before  Lord  JDenman  C.  J.,  Taunton,  Patteson,  and 
Williams  Js, 

the 
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the  Court  interfered  on  that  account.  The  judge  who 
presides  at  the  trial,  determines  as  to  such  a  question 
finally.  Supposing  that  this  might  be  a  ground,  among 
others,  for  granting  a  new  trial,  it  certainly  would  not 
alone. 


1834. 


Bird 

against 

HiGGINSON. 


T/ie  Court  took  time  to  consult  with  Vaughan  J.  as 
to  the  other  parts  of  the  case,  and  on  this  day  the  rule 
was 

Refused. 


Doe  dem.  Wetherell  against  Bird.  Monday/, 

Nov.  17th. 

T?  JECTMENT  for  a  house,  &c.,  in  Middlesex.  On 

In  a  lease  of  a 

the  trial  before  Denmaii  C.  J.,  at  the  Middlesex  i802Vthere^ 
sittings  in  December  1833,  it  appeared  that  the  action  ^fth^dluTof 
was  brought  upon  a  forfeiture  of  a  lease,  granted  in  1802  forfeiture,  not 

°  "  to  use  or  ex- 

by  the  father  of  the  lessor  of  the  plaintiff  to  a  person  of  erchc  the  trades 

or  businesses  of 

the  name      Soilleaux,  who  assigned  to  the  defendant,  a  butcher, 

rrii       1  •      1  c  baker,  slaugh- 

1  he  lease  contamed  a  power  or  re-entry  upon  breach  terman,  meiter 

r  r    1  11  of  tallow,  tal- 

or  any  or  the  covenants ;  and  there  were  covenants  chandler, 
(amongst  others)  to  repair  and  uphold  the  buildings,  '^are?,^obacco 
brick  walls,  &c.,   "  and  further,  that  the  said  J.  N.  p^p^  ^"™^'"» 

'         '  soap  maker, 

J,  Soilleatlx,   his  executors,    administrators,  and  as-  sugar  baker, 

fellmonger, 

signs,  shall  not  nor  will,  at  any  time  during  the  said  dyer,  distiller, 

victualler, 

term  hereby  granted,  permit  or  suffer  any  person  or  vintner,  tavern- 

.   ,    ,  .  1      n    •  keeper  or  coffee 

persons  whomsoever  to  mhabit  or  dwell  m  or  upon  house  keeper, 
any  part  of  the  said  hereby  demised  premises,  who  shall  monTre^wS^ 
use  or  exercise  therein  or  thereupon  the  trades  or  busi-  offensive 

^  trade,  without 

licence :  Held, 

that  the  lease  was  not  forfeited  by  carrying  on  any  occupation  besides  a  trade,  and  that  it  was 
not  a  trade  to  use  the  house  as  a  private  lunatic  asylum  ;  the  word  trade  in  this  covenant 
being  applicable  only  to  a  business  conducted  by  buying  and  selling. 

Vol.  II.  M  nesses 
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1834.  nesses  of  a  butcher,  baker,  slaughterman,  melter  of  tal- 
j^^^  low,  tallow  chandler,  tobacco-pipe  maker,  tobacco-pipe 

Wetherell  burner,  soap  maker,  susar  baker,  fellmonger,  dyer,  dis- 
Bird.  tiller,  victualler,  vintner,  tavern  keeper  or  coffee-house 
keeper,  tanner,  common  brewer,  or  any  offensive  trade, 
without  the  special  licence  and  consent  of  the  said  Tho- 
mas Wetherell^  his  heirs  and  assigns,  in  writing,  first  had 
and  obtained  for  that  purpose."  The  breaches  insisted 
upon  were  two;  first,  that  a  wall  had  been  taken  down ; 
and,  secondly,  that  a  person  who  held  under  the  defend- 
ant had  used  the  house  as  a  private  lunatic  asylum. 
The  defence  as  to  the  first  breach  turned  entirely  upon 
facts:  with  respect  to  the  second  breach,  evidence  was 
given  on  both  sides  as  to  the  degree  of  annoyance,  if 
any,  created  by  the  use  of  the  house  for  the  purpose 
mentioned.  The  Lord  Chief  Justice  told  the  jury  that 
he  was  of  opinion  that  the  manner  in  which  the  house 
was  used  came  within  the  word  "  trade"  in  the  cove- 
nant, and  he  left  it  to  them  whether  it  was  offensive, 
asking,  whether  or  not  they  would  choose  to  live  near  a 
house  so  occupied.  The  jury  found  a  verdict  for  the 
plaintiff,  stating  that  they  did  so  with  respect  both  to 
the  wall,  and  to  the  offensiveness  of  the  trade.  In 
Hilary  term  last.  Sir  James  Scarlett  obtained  a  rule  nisi 
for  a  new  trial,  on  the  grounds,  as  to  the  first  breach,  of 
surprise,  and  of  the  verdict  being  contrary  to  evidence; 
and,  as  to  the  second  breach,  of  misdirection. 

Sir  John  Campbell^  Attorney-General,  T,  Pollock^  and 
Kelly  now  shewed  cause  («).  This  is  an  offensive 
trade,  within  the  meaning  of  the  covenant.     It  is  not  a 

fo)  Before  Lord  Denman  C.  J.,  Taunton,  Patteson,  and  Williams  Js. 
The  arguments  as  to  the  first  breach  are  omitted, 

fair 
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fair  criterion,  whether  or  not  it  would  be  a  trade  within  1834. 
the  bankrupt  laws  ;  several  of  the  trades  before  specified 

Doe  dem. 

in  the  covenant  are  not  so  now,  and  others  were  not  so  Wetherell 
as  the  bankrupt  laws  stood  at  the  time  of  the  lease,  Bird. 
1802.  And  the  bankrupt  laws  were  passed  alio  intuitu. 
The  word  trade  is  used  here  in  the  popular  sense,  as 
Shakspeare  calls  the  gathering  samphire  on  the  face  of 
Dover  cliffs  a  "  dreadful  trade."  In  Johnson^ s  Dictionary^ 
among  the  definitions  of  trade^  is  "  occupation ;  par- 
ticular employment,  whether  manual  or  mercantile,  dis- 
tinguished from  the  liberal  arts  or  learned  professions," 
and  again,  "  any  employment  not  manual."  A  fisher- 
man does  not  get  his  livelihood  by  buying  and  selling, 
yet  it  would  scarcely  be  disputed  that  he  would  come 
under  this  covenant,  if  he  carried  on  his  calling  so 
as  to  make  it  offensive.  In  Doe  dem,  Bish  v.  Keeling  {a) 
it  was  held  that  keeping  a  school  was  a  breach  of  a 
covenant  not  to  "  use  or  exercise  any  trade  or  business 
whatsoever."  It  is  clear,  from  the  language  of  the  cove- 
nant here,  that  trade  and  business  are  used  in  the  same 
sense ;  for  the  covenant  first  provides  against  the  "  trades 
or  businesses  of  a  butcher,"  &c.,  and  then  adds  "or  any 
offensive  trade."  In  fact  this  use  of  the  premises  is  very 
analogous  to  that  which  would  be  made  of  them  if  they 
were  turned  into  a  tavern,  except  that  the  occupation  by 
the  occasional  inmates  would  be  less  offensive  in  that  case 
than  in  the  present.  It  will  be  said  that  the  Court  leans 
against  forfeitures ;  but  it  is  impossible  to  give  a  different 
construction  to  a  covenant  when  the  action  is  ejectment, 
from  that  which  could  be  given  to  the  same  instrument 
in  an  action  of  covenant.    If  this  be  a  trade,  there  can 


(a)  IM.  4;  S.  95. 

M  2 


be 
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1834^.  be  no  doubt,  especially  after  the  verdict,  of  its  being  of- 

^  ^  fensive.    Lord  Ellenborough^  in  Doe  dem,  Bish  v.  Keeling, 

WETriERELL  cxpressed  himself  strongly  as  to  the  annoyance  created 

against  i      i    /  \ 

Bird.  even  by  scliools  [a). 


Sir  James  Scarlett,  Thesiger,  and  Steer  contra.  The 
question  of  offensiveness  was  left  too  broadly  to  the  jury. 
If  they  were  to  determine  whether  they  would  choose  to 
live  near  such  a  house,  the  question  becomes  one  of  a 
more  or  less  sensitive  imagination ;  but  the  real  question 
is,  whether  the  mode  of  occupation  was  offensive  to  the 
senses.  Independently  of  this,  the  occupation  is  not  a 
trade  at  all,  either  in  the  technical  or  common  sense  of 
the  word.  Such  a  term  was  never  applied  to  it  before. 
In  this  lease,  the  "  trades  or  businesses "  mentioned 
relate  merely  to  the  occupations  specified ;  then  follows 
the  general  prohibition,  which  is  confined  to  trade. 
If,  however,  it  be  true  that  "trade"  and  "business" 
are  here  used  in  the  same  sense,  there  is  as  much 
ground  for  saying  that  "  business "  is  narrowed  to 
"  trade,"  as  that  "  trade  "  is  extended  to  "  business." 
But  the  words  are  in  fact  used  distinctly ;  and  this 
was  the  view  taken  by  Le  Blanc  J.  in  Doe  dem, 
Bish  V.  Keeling  [h].  The  words  in  that  case  differed 
very  much  from  those  in  the  present ;  there  the  pro- 
hibition was  general  against  "  any  trade  or  business 
whatsoever;"  here,  there  is  no  general  prohibition  of 
any  thing  but  a  trade.  The  expressions  of  Lord  Ellen- 
borough,  in  that  case,  which  have  been  relied  upon 
on  the  other  side,  were  beside  the  point ;  and  the  case 
of  Jones  V.  Thome  {c)  is  stronger  the  other  way.  There, 


(«)  IM.  ^  S.  99.        (6)  \M,  ^  S.  100.        (c)  1  B.  ^  C  115. 

the 
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the  covenant,  after  providing  against  several  specified 
trades  or  businesses,"  added  the  words  "  any  other 
trade  or  business  that  might  be  or  grow  or  lead  to  be 
offensive;"  and  it  was  held  that  using  the  premises  as 
a  public-house  was  no  breach.  It  is  not  enough  that 
there  is  a  possibility  of  an  occupation  becoming  offensive. 

Cur.  adv,  vult. 

Lord  Denman  C.  J.  in  this  term  (November  22d) 
delivered  the  judgment  of  the  Court.  This  was  an 
action  of  ejectment  on  the  forfeiture  of  a  lease  by  virtue 
of  a  proviso  for  re-entry  on  breach  of  any  of  the  cove- 
nants. The  two  breaches  of  covenant,  for  which  the 
plaintiff  had  a  verdict,  were,  pulling  down  a  wall,  and 
carrying  on  an  offensive  trade  upon  the  demised  pre- 
mises. 

With  respect  to  the  former,  the  defendant  has  entitled 
himself  to  a  new  trial,  by  raising  considerable  doubt 
whether  the  facts  were  fairly  brought  forward.  It  must 
be  on  payment  of  costs. 

This,  however,  could  avail  him  nothing,  if  the  verdict 
could  stand  for  the  other  and  more  important  breach ; 
and  it  has  become  necessary  to  consider  whether  the 
verdict  recovered  upon  it  can  be  sustained.  The  terms 
of  the  covenant  are,  that  the  lessee  shall  not  carry  on 
any  of  the  trades  or  husiiiesses  enumerated,  or  any  of- 
fensive trade  whatever.  (His  lordship  here  read  the 
covenant).  The  question  is,  whether  these  words  com- 
prehend every  occupation  carried  on  for  the  purpose  of 
profit,  and  include  the  business  of  keeping  a  lunatic 
asylum,  to  which  use  the  premises  have  been  converted. 
It  was  argued  that  trade  does  not  necessarily  consist  of 
buying  and  selling,  though  the  bankrupt  laws  are  re- 

M  3  stricted 


1834. 

Doe  dem. 
Wetherell 
against 

BiRp. 
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1834.       stricted  to  trades  of  that  description;  that  the  lessor's 
obvious  meaning  was  to  interdict,  not  buying  and  selling 

Doe  dem. 

Wktherell    merely,  but  any  kind  of  occupation  which  is  offensive, 
'bird?  the  jury  have  expressly  found  this  to  be.    But  sup- 

posing these  general  observations  to  be  correct,  and 
that  such  must  have  been  the  object  of  requiring  the 
covenant,  we  can  only  collect  the  obligation  actually 
entered  into  from  the  terms  of  the  contract.  Now  it 
commences  with  prohibiting  trades  as  well  as  businesses, 
two  words  which  may  be  synonymous,  or  may  have  a 
different  meaning;  and  when  we  find,  in  the  latter  part 
of  the  sentence,  that  one  of  the  words  is  retained  and  the 
other  omitted,  we  cannot  extend  the  meaning  of  that 
which  is  retained  to  the  more  general  sense  which  may 
be  given  to  that  which  is  omitted.  Every  trade  is  a 
business,  but  every  business  is  not  a  trade ;  to  answer 
that  description  it  must  be  conducted  by  buying  and 
selling,  which  the  business  of  keeping  a  lunatic  asylum 
is  not.  This  argument  is  strengthened  by  observing 
that  the  trades  and  businesses  enumerated  are  con- 
ducted by  buying  and  selling ;  and,  if  the  same  general 
word  must  be  held  to  introduce  any  others  in  addition, 
these  at  least  must  be  ejusdem  generis  with  the  former. 

Therefore,  as  the  verdict  proceeded  on  the  assump- 
tion that  the  defendant's  business  was  a  trade  within 
the  terms  of  this  covenant,  there  must  be  a  new  trial  on 
this  point  also. 

Rule  absolute. 
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1834.. 


LoNGSTAFF  aiid  Another  aMinst  Meagoe.  Mowiai/, 

^  Nov.  17th. 

TROVER  for  counters,  presses,  grates,  coppers,  work-  Lessee  of  a 

,         ,  11111  11  house  contain- 

boards,  cupboards,  glazed  doors,  moveable  par-  ing  fixtures, 

titions,  &c.    Plea,  general  issue.    At  the  trial  before  assi'-nment  of 

Denma7i  C.  J.  at  the  sittings  in  Middlesex  after  Michael-  Jt'^/^f  morl^^ 

mas  term  1 833,  the  following  facts  appeared.    The  plain-  S^g?' 

°  ^  tioning  the  fix- 

tiffs  were  assignees  of  the  estate  and  effects  of  Nightingale  tures.  He 

afterwards 

and  Austin^  tailors,  under  an  indenture  of  assignment  in  assigned  the 

1       •        1        T-i         7       1  premises,  and 

trust  for  creditors,  bearmg  date  December  the  4th,  1824,  all  his  estate 

In  September  1822,  Nightingale  took  a  lease  of  a  house  mistees!*^*Vhe 

and  premises  in  Conduit  Street^  and  bought  the  fixtures.  in"t^reaty^for  ^ 

In  April  1824,  he  assigned  the  premises  to  the  defend,-  sale  of  the  fix- 

"  '  tures,  the  mort- 

ant  to  secure  the  principal  and  interest  of  1000/.,  ad-  gagee,  whose 

principal  and 

vanced  to  Nightingale  and  Austin  for  the  purposes  of  interest  were 

1    •     1      .  mi       11  '^u^'  forci- 

their  busmess.    The  deed  was  a  mere  mortgage,  not  ble  possession 

containing  any  power  of  sale.    No  mention  was  made  and  refused,' on 

in  it  of  fixtures-    Nightingale  had  erected  fixtures  since  delTvTr^thrfix- 

he  took  the  house,  but  it  did  not  appear  whether  he  had  ^"''^f  "P* 

'  ^  *  trustees  brought 

put  up  any  since  the  mortgage.     In  December  1824,  ^"^^"^^^^  ^ 

Nightingale  and  Austin  assigned  to  the  plaintiffs  all  they  could  not 

recover  for 

their  leasehold  messuages,  goods,  chattels,  and  effects;  the  fixtures, 
and  Nightingale  also  assigned  to  them  all  his  leasehold 
messuages,  effects,  and  separate  estate,  in  trust  for  the 
creditors  of  Nightingale  and  Austin.  The  defendant 
did  not  execute  the  trust  deed.  In  the  spring  of  1828 
the  plaintiffs  put  an  auctioneer  into  possession  of  the 
premises,  for  the  purpose  of  selling  the  furniture  and 
fixtures.  In  the  beginning  of  April  the  furniture  was 
sold,  but  the  sale  of  the  fixtures  was  stopped  at  the 
desire  of  a  person  who  was  in  treaty  with  the  plaintiffs 

M  4  and 
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1834.      and  defendant  for  the  premises  and  fixtures,  and  pro- 
posed  taking  the  latter  at  a  valuation.    The  auctioneer, 

LONGSTAFF 

against       as  soon  as  the  furniture  was  removed,  locked  up  the 

Meagoe. 

premises,  and  left  no  person  upon  them.  1  he  defend- 
ant, whose  principal  and  interest,  under  the  mortgage, 
were  due  and  unpaid,  finding  the  house  unoccupied,  got 
into  possession  ;  a  man  was  afterwards  sent  in  by  the 
auctioneer,  but  the  defendant  turned  him  out;  and  a 
demand  of  the  fixtures  being  made  on  behalf  of  the 
plaintiffs,  he  refused  to  deliver  them  up.  Sir  John 
Campbell,  Solicitor-General,  for  the  defendant,  contended 
that,  assuming  the  value  of  these  fixtures  to  be  recover- 
able in  trover,  the  defendant  was  still  entitled  to  retain 
them,  having  been  rightfully  in  possession  of  the  house, 
as  mortgagee,  at  the  time  of  the  alleged  conversion ; 
and  he  cited  Colegrave  v.  Dias  Santos  {a)  and  Lyde  v. 
Russell.  (6)  Sir  James  Scarlett,  for  the  plaintiffs,  denied 
that  those  cases  were  applicable  where  the  proprietor  of 
the  fixtures  was  turned  out  by  force.  The  Lord  Chief 
Justice  put  two  questions  to  the  jury ;  first,  whether  or 
not  the  defendant  had  taken  forcible  possession ;  and, 
secondly,  what  was  the  value  of  the  fixtures.  The  jury 
found  that  forcible  possession  had  been  taken,  and  that 
the  value  of  the  fixtures  was  80/.  It  was  then  agreed 
that  a  nonsuit  should  be  entered,  subject  to  a  motion  to 
enter  a  verdict  for  the  above  sum.  A  rule  nisi  was 
obtained  accordingly ;  the  Lord  Chief  Justice,  upon  the 
motion,  stating  his  impression  to  be,  that,  as  the  mort- 
gagee had  a  legal  title  to  the  premises,  although  he 
might  have  acted  illegally  in  taking  possession,  he  had 
a  right  to  keep  it  as  against  the  plaintiffs;  and  that 


(a)  2B.  ^  C.  76. 


{b)  1  B.  4;  Ad.  394. 

trover 
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trover  could  not  be  maintained  for  the  fixtures,  of  which  1834. 
he  had  taken  possession  at  the  same  time. 

LONGSTAFP 

against 

Sir  Jo/m  Campbell,  Attorney-General,  now  shewed 
cause.  The  defendant,  as  mortgagee,  having  entered 
with  superior  title,  had  a  right  to  the  possession  of  the 
fixtures,  even  if  they  were  erected  since  the  mortgage. 
They  went  with  the  house,  and  constituted  a  part  of  his 
security.  Whether  he  took  possession  by  force  or  not, 
is  immaterial.  Colegrave  v.  Dias  Santos  [a)  shews  that 
trover  cannot  be  maintained  for  fixtures  after  the  tenant 
has  delivered  up  possession ;  they  then  pass  by  the  con- 
veyance which  passed  the  freehold.  On  the  authority 
of  that  case,  and  on  general  principles  of  law,  this  action 
is  not  maintainable. 


Sir  James  Scarlett  and  S,  Temple,  contra.  It  is  clear 
from  Davis  v.  Jones  {b),  and  Pitt  v.  Shew{c\  that  fixtures, 
of  some  kinds  at  least,  may  be  sued  for  as  goods  and 
chattels,  and  the  value  of  them  recovered  in  trespass  and 
trover.  Colegrave  v.  Dias  Santos  {a)  is  distinguishable  from 
this  case.  The  owner  there  had  sold  and  delivered  up 
the  premises  without  any  reservation  as  to  fixtures ;  the 
buyer  had  taken  lawful  possession  of  them  by  the  consent 
of  the  proprietor,  and  it  could  not  afterwards  be  con- 
tended that  they  did  not  pass  by  the  sale  and  delivery. 
But  here  there  was  no  delivery  of  the  fixtures  to  the  de- 
fendant; the  intention  of  the  owners  while  in  possession 
was  to  sell  them ;  and  they  had  actually  begun  doing 
so,  but  were  stopped  by  a  person  in  treaty  with  the 
defendant.    The  latter  must  have  been  cognisant  of  that 

(a)  2B,  ^C.  76.  (b)  2  B.  ^  Aid.  165. 

(c)  4  B,     Aid.  206. 

proceeding. 
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proceeding.  Nor  was  the  house  ever  delivered  by  the 
plaintiffs  to  the  defendant :  he  took  possession  by  force, 
and  wrongfully ;  for  the  mortgagor,  if  in  default  as  to  his 
payments,  was  stiil  entided  to  hold  the  premises  till  he 
was  put  out  in  a  legal  manner.  The  fixtures  thus  taken 
by  the  defendant  were  duly  demanded  of  him,  and 
refused.  The  plaintiffs,  therefore,  have  a  clear  right  of 
action.  At  all  events,  there  were  some  articles  com- 
prised among  the  fixtures  which  would  not  pass  with  the 
freehold,  and  for  these  there  must  be  a  verdict. 

Lord  Denman  C.  J.  According  to  the  last  sugges- 
tion, a  distinct  inquiry  ought  to  have  been  instituted  as 
to  every  article.  I  understood  that  the  opinion  of  the 
jury  was  taken  as  to  the  value  of  what  were  called  the  fix- 
tures; that  a  list  of  things  was  submitted  to  them  under 
that  name,  and  no  question  made  as  to  particular  items, 
whether  they  were  to  be  considered  fixtures  or  not.  Upon 
the  finding  of  the  jury  as  to  value,  and  as  to  the  forcible 
possession,  the  question  arose  whether  trover  lay  against 
the  defendant,  entitled  as  he  was  to  the  premises  under 
the  mortgage  deed.  Colegrave  v.  Dias  Santos  (a)  was 
cited,  and  that  case  appears  to  me  not  materially  dis- 
tinguishable. The  whole  case  here  is,  that  the  fixtures 
are  attached  to  a  house  of  which  the  defendant  is  at  this 
moment  in  possession  as  mortgagee,  and  he,  being  so  in 
possession,  refuses  to  deliver  the  fixtures  on  demand. 
That  is  all  the  conversion.  I  am  of  opinion,  that  on 
such  a  case  the  plaintiffs  are  not  entitled  to  recover. 
The  rule  must  be  discharged. 

Taunton,  Patteson,  and  Williams  Js.  concurred. 

Rule  discharged. 

(a)  2  Z?.  ^  C.  76. 


J  834. 

LONGSTAFF 

afiainst 
Measoe. 
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Doe  dem.  Randle  Chetham  Strode  aga'mst 
Seaton  and  Others  («). 

^JECTMENT  for  messuages,  &c.  At  the  trial  before 
Lord  Denman  C.  J.  at  the  last  Bristol  assizes,  it  ap- 
peared that  the  action  was  brought  to  recover  possession 
of  property  in  Broadmead,  Bristol,  The  lessor  of  the 
plaintiff  claimed  under  the  will  of  Colonel  John  Strode^ 
executed  in  1806,  whereby  the  said  John  Strode  (who  at 
that  time  held  the  property  now  in  question)  devised  all 
his  manors  and  other  messuages,  lands,  &c.,  whereof  he 
was  then  seised  or  in  possession  for  any  estate  of  inherit- 
ance or  freehold,  to  the  use  of  his  nephew  Thomas 
Chetharriy  for  life,  remainders  to  the  first  and  other  sons, 
and  to  the  daughters,  of  T,  C;  remainder  to  the  testator's 
nephew  Richard  Chetham  for  life,  with  like  remainders ; 
remainder  to  the  use  of  the  testator's  nephew  Randle 
Chetham  (afterwards  Randle  Chetham  Strode)  the  lessor 

by  the  purchaser  as  well  as  the  vendor,  and  could  not  be  produced  on  a  trial  against  the  interest 
of  the  purchaser's  devisees,  though  with  the  consent  of  the  vendor  and  his  attorney. 

In  ejectment,  it  appeared  that  the  lessor  of  the  plaintiff,  to  entitle  himself  to  the  property 
as  heir  at  law,  must  deduce  title  through  E.  The  title  relied  upon  by  the  defendants 
was  that  of  a  party  to  whom  E.  had  devised  his  remainder  in  the  property,  which  re- 
mainder had  been  devised  by  J.  to  E.  Among  other  evidence  to  identify  the  property  in 
question  with  that  devised  by  J.,  a  book  was  offered  in  evidence,  containing  entries  of 
receipts  of  rent  of  the  property  in  question,  by  a  deceased  steward  of  E.  :  Held,  that  the  de- 
fendants were  entitled  to  produce  these  entries  in  evidence  against  the  plaintiffs,  each  party 
claiming  under  or  through  E. 

The  defendants  claimed  by  purchase  from  the  heir  of  a  devisee  under  E.'s  will.  The 
estate  purchased  was  only  a  part  of  the  property  devised,  and  to  which  the  steward's  entries 
related :  Held,  that  the  defendants,  although  not  entitled  to  the  possession  of  the  book, 
might  insist  upon  having  it  produced  in  evidence  as  to  that  part  of  the  property  which  had 
come  to  their  hands. 

Assessments  of  commissioners  of  the  land-tax,  by  which  it  appears,  that  at  a  certain  time 
property  was  assessed  in  the  name  of  S.  (the  family  surname  only),  are  evidence  to  shew, 
in  connection  with  other  facts,  that  at  such  time  the  property  was  occupied  by  a  particular 
individual  of  the  family. 

(n)  This  case  was  argued  and  determined  on  Sahirday,  Nov.  8ih. 

of 


Vendor  had  a 
draft  of  con- 
veyance made 
by  his  own 
attorney,  from 
which  the  deeds 
were  afterwards 
prepared ;  the 
attorney  was 
paid  for  this 
business  by  the 
vendor  and 
purchaser  in 
moieties  by 
agreeement, 
but  the  latter 
employed  an 
attorney  on 
his  own  part  to 
look  over  the 
draft.    It  re- 
mained after- 
wards with  the 
vendor's  at- 
torney :  Held, 
that  such  draft 
was  confiden- 
tially deposited 
with  the  latter, 
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1834.  of  the  plaintiff  for  life;  remainders  over.  Colonel  John 
^  Strode  died,  in  possession  of  the  property,  and  without 

Strode      issue,  in  December  1807.    Thomas  Cheiham  (then  Tho- 

against  . 

Skaton.  mas  Cheiham  Strode)  entered  into  receipt  of  the  rents, 
and  died  without  issue  in  September  IS27,  and  Richard 
Chetham  (then  Richard  Chetham  Strode)  died,  also  with- 
out issue,  in  August  ]828. 

The  defendants  were  devisees  in  trust  under  the  will 
of  John  Weeks.  As  to  WeeJcs's  title,  it  appeared  that  in 
1796  Colonel  John  Strode  granted  to  Samuel  Thomas  a 
lease  of  the  premises  in  question  for  twenty-one  years  at 
a  certain  annual  rent.  Samuel  Thomas  died  in  3  800, 
leaving  an  only  daughter,  who  took  out  administration, 
and  sold  and  conveyed  the  unexpired  term  under  the 
lease  to  John  HalL  Hall,  in  1802,  conveyed  his  in- 
terest to  Weeks,  who  took  possession,  and  regularly  paid 
the  rent  until,  and  for  some  time  after,  the  death  of 
Colonel  John  Strode,  By  deeds  of  bargain  and  sale 
and  of  release  bearing  date  the  28th  and  29th  of  Septem- 
her  1813,  Thomas  Chetham  Strode  conveyed  the  premises 
to  Weeks  in  fee.  The  deed  of  release  gave,  by  way  of 
recital,  a  deduction  of  Thomas  Chetham  Strode's  title,  by 
which  it  was  made  to  appear  that  the  estate  of  Colonel 
John  Strode  in  the  premises  was  only  a  term  of  ninety-  • 
nine  years,  if  he  should  so  long  live;  the  reversion  or 
remainder  expectant  on  his  decease  being  in  Thomas 
Chetham  Strode,  and  having  become  vested  in  possession 
in  him  upon  the  death  of  Colonel  John  Strode. 

The  plaintiff's  counsel,  in  the  course  of  their  case, 
proposed  to  prove  the  conveyance  from  Hall  to  Weeks 
(which  was  by  lease  and  release,  passing  the  residue  of 
Hairs  unexpired  term,  with  the  fee-simple  of  other 
property),  for  the  purpose  of  showing,  that  in  that  con- 
veyance 


IN  THE  Fifth  Year  of  WILLIAM  IV. 


173 


veyance  the  demise  from  Colonel  John  Strode  to  Samuel  1834<. 
Thomas  was  recited,  and  the  reservation  of  rent  therein 

Doe  dem. 

Stated  to  be  "  to  the  said  John  Strode,  his  heirs  and  Strode 

against 

assigns ; "  and  they  intended  to  rely  upon  this  recital,  as  Seaton. 
estopping  those  who  came  in  under  Samuel  Thomas  from 
claiming  to  retain  the  premises  by  a  title  adverse  to 
that  of  Colonel  John  Strode  as  tenant  in  fee.  Notice 
having  been  given  to  produce  the  original  conveyance 
(which  was  not  done),  the  plaintiff's  counsel  offered  to 
give  in  evidence  the  draft  from  which  it  was  prepared, 
and  with  this  view  they  called  Mr.  Palmer,  a  solicitor, 
who,  as  well  as  Hall^  had  been  served  with  a  subpoena 
to  produce  the  draft.  Palmer  produced  it,  and  gave  the 
following  evidence :  "  I  was  attorney  for  Hall,  and  pre- 
pared a  conveyance  to  Weeks.  I  was  attorney  for  Hall 
and  ^r^^Z^5  jointly ;  they  paid  me  in  moieties."  On  re- 
ference to  a  memorandum  which  was  shewn  to  him,  he 
added,  "  Mr.  Osborne  perused  this  draft  for  Weeks:  I 
was  employed  specially  by  Mr.  Hall  alone :  Mr.  Osborne 
acted  for  Mr.  Weeks :  they  paid  me  jointly  after  it  was 
finished.  There  was  the  usual  communication  by  send- 
ing a  draft,  and  receiving  it  back.  I  do  not  recollect  the 
deeds  being  handed  over,  but  have  no  doubt  they  were." 
Palmer  and  Hall  did  not  object  to  the  draft  being  read ; 
but  it  was  contended  on  behalf  of  the  defendants,  that, 
the  preparation  of  this  draft  being  a  transaction  in  which 
Palmer  had  been  engaged  confidentially  as  the  attorney 
of  Hallf  he  ought  not  now  to  be  called  upon  to  produce 
or  to  give  evidence  respecting  it  to  the  disadvantage 
of  those  claiming  under  Hall :  and  Fisher  v.  Heming  {a) 
was  cited.  The  Lord  Chief  Justice  refused  to  admit 
the  draft  in  evidence. 

(a)  1  Phill.  on  Ev.  132.  6th  ed. 

No 
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1834.  No  evidence  was  given  for  the  plaintiffi  to  shew  how 

^""^      Colonel  John  Strode  became  seised  of  the  property  in 

Doe  dem,  ^     *■  *' 

Strode      question.    The  title  of  Thomas  Chetham  Strode  was  de- 

agninst 

Seaton.  duced,  by  the  defendants,  as  follows.  The  property,  as  al- 
leged, descended  from  Carew  Strode,  who  died  intestate 
in  174?0,  to  his  eldest  son  and  heir-at-law,  James  Strode. 
James  devised  all  his  estates,  including  (as  the  defendants 
maintained)  that  now  in  question,  to  his  brother,  Major 
Edward  Strode,  for  99  years,  if  he  should  so  long  live ; 
and  after  the  expiration,  or  other  sooner  determination, 
of  that  term,  to  Joh?i  Strode  (the  Colonel  John  Strode  * 
before  mentioned),  second  son  of  the  said  Edward 
Strode,  for  a  like  term,  remainder  to  the  first  and  other 
sons  of  John  Strode  successively  in  tail  male,  remainder 
over  (which  never  took  effect),  remainder  ultimately  to 
the  testator's  own  right  heirs.  James  died  in  1749, 
leaving  the  said  Edward,  his  only  brother  and  heir-at- 
law,  surviving  him.  Major  Edward  Strode,  by  his  will, 
made  in  1764,  devised  all  his  remainder  or  reversion  in 
fee-simple  of  the  estates  devised  by  James,  to  his  own 
eldest  son  Edward,  for  life;  remainders  over  (which 
never  took  effect) ;  remainder,  ultimately,  to  his  own 
daughters,  Elizabeth  and  Ann,  in  fee  as  tenants  in  com- 
mon. He  died  in  1768,  leaving  his  sons,  Edward  and 
John,  and  his  daughters,  Elizabeth  and  An7i,  surviving 
him.  Elizabeth  married  Lewis  Boisdaune,  and  Ann  mar- 
ried Thomas  Chetham,  Edward,  the  eldest  son  of  Major 
Edward  Strode,  died  without  issue»  Colonel  John  Strode, 
the  second  son,  also  died  without  issue.  Elizabeth  Bois- 
daune  died  intestate,  leaving  her  eldest  son  and  heir-at- 
law  surviving  her ;  and  he  afterwards,  and  after  the 
death  of  Edward  Strode,  his  mother's  brother,  by  lease 
and  release  executed  in  February  1793,  conveyed  all  his 

reversion 
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reversion  or  remainder  in  fee-simple  expectant  on  the  1834. 
death  of  Colonel  John  Strode,  and  failure  of  issue  of  his 

Doe  dem. 

body,  to  Thomas  Chetham  in  fee.    Thomas  Chetham  died  Strode 

against 

intestate,  leaving  Ann,  his  widow,,  and  Thomas  Chetham  Seaton. 
(afterwards  Strode),  his  eldest  son  and  heir-at-law.  Ann 
also  died,  leaving  the  said  Thomas  Chetham  her  heir-at-law, 
who  thereby  (according  to  the  defendants'  case)  became 
entitled  to  the  reversion  and  remainder  in  fee  expectant 
on  the  death  of  Colonel  John  Strode,  Richard  Chetham 
Strode,  and  Randle,  the  lessor  of  the  plaintiff,  were  the 

*  second  and  third  sons  of  Thomas  and  Ann  Chetham, 

Among  other  evidence  to  shew  that  the  property  now 
in  question  was  part  of  the  estates  to  which  title  was 
thus  made,  the  defendants'  counsel  put  in  a  steward's 
book,  containing  entries  of  quit  rents,  and  other  rents 
of  the  Strode  property  in  general,  and,  among  the  rest, 
of  the  premises  in  question  in  the  time  of  Major  Edward 
Strode,  from  1754  to  1767.  The  entries  began,  John 
Lydford"  (the  steward)  "  for  Edward  Strode  Esq.,  8th 
November  1754;  list  of  tenants  and  rents:"  and,  for  this 
and  several  years  following,  the  steward  charged  him- 
self with  rent  received  for  the  Soap-house  (part  of 

.  the  property  now  claimed)  from  P.  Bowen,  Messrs. 
Hi/eft  and  Maskell,  attornies,  had  been  engaged  in  the 
management  of  the  property  in  the  lifetime,  and  after 
the  death,  of  Colonel  John  Strode,  Hyett  retired,  and 
Messrs.  Maskell  and  Phipps  continued  in  the  same 
employment  till  the  lessor  of  the  plaintiff  succeeded  (as 
he  alleged)  to  the  estates,  when  they,  at  his  desire, 
delivered  up  to  him  the  papers  in  their  hands  relating 
to  the  property.  The  steward's  book,  however,  was  found 
in  Mr.  Phipps's  possession,  among  some  papers  of  the 
Strode  family  which  were  considered  as  rubbish  papers,  a 
few  days  before  the  trial.  It  was  objected  to  this  evidence, 

that 
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1834.       that  the  book,  to  be  offered  at  all,  must  be  considered 

  as  coming  from  the  custody  of  an  attorney  for  the  lessor 

Strode  of  the  plaintiff ;  and  that  such  a  document  could  not  be 
Seaton.  produced  from  the  custody  of  an  attorney  against  his 
client.  The  Lord  Chief  Justice  was  of  opinion,  that 
the  book,  at  the  time  of  the  conveyance  to  Wee/cs,  was 
in  the  hands  of  Hi/ett  and  Maskell,  as  attornies  for 
Thomas  Chetham  Strode^  and  that,  as  he  could  not  have 
objected  to  the  production  of  it  in  evidence  against 
him  if  required  by  Weeks,  the  present  lessor  of  the 
plaintiff  could  not  take  such  objection.  He  therefore 
admitted  the  evidence. 

To  identify  the  property  in  question  still  further,  a 
clerk  to  the  commissioners  of  land-tax  produced  assess- 
ments made  upon  occupiers  of  property  during  the  life- 
times of  James  Strode  and  Major  Edward  Strode,  in 
which  the  Soap-house  and  other  premises  named  as  in 
the  steward's  book,  appeared  to  be  assessed  in  the  name 
of  "  Strode,''  merely,  and  afterwards  in  that  of  Bowe?if 
the  tenant ;  and  the  defendant's  case  was,  that  a  part  of 
these  entries  corresponded  with  those  in  the  steward's 
book  in  point  of  time  and  description  of  occupation, 
and  that  some  of  the  entries  in  the  steward's  book 
shewed  allowances  to  have  been  made  to  Boncen  for  the 
corresponding  charges  of  land-tax.  It  was  contended 
that  the  assessments  were  not  evidence;  but  the  Lord 
Chief  Justice  received  them  subject  to  the  objection. 

His  Lordship,  in  the  course  of  his  summing  up, 
stated  to  the  jury  that  the  lessor  of  the  plaintiff  had 
proved  a  prima  facie  seisin  in  fee  in  John  Strode ;  that 
the  defendants'  case  rested  on  the  will  of  James  Strode ; 
and  that  the  steward's  book  was  evidence  of  Major 
Edward  Strode  having  been  possessed  of  the  property  in 
question ;  he  also  referred  to  the  land-tax  assessments ; 

and 
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and  he  left  it  to  the  jury  to  say,  upon  the  whole  case, 
whether  Colonel  John  Strode  enjoyed  a  life  esta?te  only, 
which  he  took  under  the  will  of  James,  or  an  estate  in 
fee,  which  would  entitle  him  to  make  the  devise  on 
which  the  lessor  of  the  plaintiff  rested  his  case.  The 
jury  found  a  verdict  for  the  defendants. 

Bompas  Serjt.  in  this  term  moved  for  a  rule  to  shew 
cause  why  there  should  not  be  a  new  trial,  on  the 
grounds,  that  evidence  had  been  improperly  rejected 
and  admitted  in  the  instances  above  mentioned,  and 
that  there  had  been  no  evidence  to  shew  that  the  pro- 
perty in  question,  alleged  to  have  passed  by  the  will  of 
James  Strode,  had  ever  been  in  his  possession.  First, 
as  to  the  draft  of  the  conveyance  to  Weeks.  It  was  not  a 
subject  of  professional  confidence.  The  preparation  and 
approval  of  it  were  a  transaction  between  two  adverse 
parties  ;  Palmer  making  the  draft  for  Hall,  and  Osborne 
approving  it  on  behalf  of  Weeks.  What  passes  between 
opposing  parties  cannot  be  a  confidential  communi- 
cation {a).  This  was  in  the  nature  of  an  agreement. 
Although  it  is  usual  for  the  purchaser  to  draw  the  con- 
veyance, the  vendor  here  caused  the  deed  to  be  prepared ; 
the  draft  remained  in  the  hands  of  his  attorney,  and  was 
the  vendor's  property  ;  he,  or  his  attorney,  was  bound 
to  produce  it,  since  it  was  no  part  of  his  title-deeds, 
Doe  dem.  Courtail  v.  Thomas  (b) ;  and  if  it  had  been  one 
of  his  title-deeds,  there  was  no  reason  that  it  should 
not  have  been  produced,  the  owner  being  in  court 
and  making  no  objection.  \_Patteson  J.  How  came 
the  draft  to  be  left  in  the  attorney's  possession  ?]  It 


1834. 


Doe  dem, 
Strode 
against 
Seaton. 


(a)  See  Griffith  v.  Davies,  5  B.  ^  Ad.  502. 

Vol.  II.  N 


(6)  9B.  ^  C.  288. 

is 
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1834.      is  commonly  done.     [Taunton  J.    It  is  so,  but  it  is 
_    7"      ail  act  of  neofligence.    The  draft  is  the  client's  pro- 

DoEdem.  »  ^  ^ 

Strode      perty  («).]    Secondly,  as  to  the  steward's  book;  the  at- 

against 

Seaton.  tornies  who  produced  it  must  be  taken  to  have  held  it 
as  attornies  for  the  lessor  of  the  plaintiff,  and  could  not 
be  called  upon  to  give  it  in  evidence  against  their  client. 
[Patteson  J.  They  became  possessed  of  it  as  attornies 
for  Colonel  John  Strode,  not  as  attornies  for  the  lessor 
of  the  plaintiff.]  If  they  continued  to  hold  this  book 
after  he  became  entitled,  they  held  it  as  his  attornies. 
Parties  claiming  under  Weeks,  who  alleged  himself  to 
be  the  purchaser  of  a  small  portion  of  the  estates,  could 
not,  on  that  account,  demand  the  production  of  the  book 
as  evidence  for  them.  [Lord  Denman  C.  J.  Why  not, 
if  it  related  to  that  portion  as  well  as  to  the  rest  of  the 
property  ?]  The  entries  of  receipts,  in  this  book,  are 
not  evidence  against  the  lessor  of  the  plaintiff,  because 
he  does  not  claim  under  James  Strode  or  Major  Edward 
Strode.  Thirdly,  the  land-tax  assessments  were  not 
available  to  shew  that  the  property,  supposed  to  be 
thereby  referred  to,  was  in  the  ownership  of  J&ines 
or  Major  JEdward  Strode,  Assessments  in  the  name  of 
**  Strode  "  only,  are  no  evidence.  Doe  dem.  Stanbury 
V.  Arlmriglit{h\  {Patteson  J.  That  case  does  not  shew 
that  they  are  no  evidence:  it  only  shews  that  assess- 
ments in  the  name  of  "  Strode^'  merely,  would  not 
prove  any  particular  person  to  have  been  in  the  occupa- 
tion. But  the  entries  here  are  to  be  coupled  with  the 
evidence  of  the  steward's  book.]  At  any  rate,  they 
prove  nothing  as  to  James.  The  assessments  were  upon 
occupiers ;  and,  therefore,  those  in  the  name  o^'^ Strode'* 

(a)  Ex  parte  Horsfall,  7  B.  ^C.  528. 

(6j  1  Nev.  ^  Man.  731.    Postj  p.  182.  note  (a). 

would, 
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would,  at  most,  only  prove  that,  when  they  were  made, 
persons  of  the  name  of  Strode  occupied,  not  that  they 
were  owners  of  the  premises.  And  the  tendency  of  the 
evidence  is  to  shew  that  James  Strode  was  neither  owner 
nor  occupier.  (He  then  went  into  the  evidence  on  this 
point.) 

Taunton  J.  With  respect  to  the  first  point  in  this 
case;  it  has  been  urged  that  the  draft  which  remained 
in  the  hands  of  Palmer  was  not  to  be  considered  a  pri- 
vileged deposit.  Whether  this  was  so  or  not  it  is 
unnecessary  to  say,  except  thus  far.  I  have  always 
understood  it  to  be  a  clear  rule  that  a  party  is  not 
bound  to  produce  any  deed  in  which  he  himself  has  an 
interest;  though  if  his  interest  leads  him  to  produce  it, 
he  then  only  exercises  a  power  which  the  law  of  course 
gives  him.  In  this  case.  Palmer,  who  held  the  draft,  was 
the  joint  agent  of  both  vendor  and  vendee  with  respect 
to  it.  He  could  not  produce  it  without  the  consent  of 
both,  and  was  not,  therefore,  compellable  to  do  so,  not 
having  the  consent  of  the  parties  representing  Weeks. 
I  am  also  of  opinion  that  the  steward's  book  was  pro- 
perly received  in  evidence,  inasmuch  as  both  parties 
in  this  cause  claim  under  or  through  a  person  to  whom 
this  book  belonged  at  the  time  when  the  entries  were 
made.  And  as  to  the  question  whether  the  evidence 
supports  the  verdict,  I  cannot  say  that  I  think  the  Lord 
Chief  Justice  did  wrong  in  leaving  the  case  to  the  jury, 
or  that  there  is  any  distinct  gromid  upon  which  the  ver- 
dict ought  to  be  disturbed. 


1834. 


Doe  dem. 
Strode 
against 
Seaton. 


Patteson  J.  As  to  the  first  point  I  had  some  doubt, 
but,  looking  at  the  whole  evidence,  I  think  it  is  clear 

N  2  that 
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1834.  that  the  draft  could  not  have  been  in  the  possession 
'    7~      of  Palmer  as  attorney  for  the  vendor  in  the  ordinary 

Doe  dem. 

Strode      course  of  business.    It  is  not  usual  for  the  vendor  to 

against 

Seaton.  make  the  draft  of  conveyance.  It  is  true  that  there  was 
an  attorney  here  employed  for  the  vendor,  but  his  em- 
ployment was  only  for  the  purpose  of  approving  the 
draft.  Palmer,  then,  had  an  employment  on  behalf  of 
the  vendee,  referring  to  the  very  particular  thing  which  it 
was  proposed  to  give  in  evidence.  Now,  if  an  attorney 
keeps  a  draft,  he  must  keep  it  according  to  the  nature 
of  his  original  employment,  and  subject  to  the  rights  of 
both  the  parties  (if  two)  by  whom  he  was  employed. 
One  or  the  other  of  them  has  a  right  to  say  that  he 
shall  not  produce  it.  If  Palmer  had  been  an  attorney 
for  the  vendor,  who  had  not  prepared  the  draft,  or  if 
he  had  not  been  employed  by  the  purchaser,  I  do  not 
say  that  he  might  not  have  given  evidence  as  to  the 
contents  of  the  deed;  but  his  employment  on  behalf  of 
the  purchaser  precludes  him  from  it.  On  the  second 
point,  I  think  the  steward's  book  was  properly  admitted. 
It  is  said  that  Major  Edward  Strode,  in  whose  time  the 
entries  referred  to  in  that  book  were  made,  is  not  a  per- 
son under  whom  both  the  present  parties  claim ;  and  that 
is  true,  strictly  speaking.  But  both  claim  through  him. 
The  lessor  of  the  plaintiff,  who  claims  under  Colonel  John 
Strode,  must  derive  the  title  of  the  latter  through  Major 
Edward  Strode ;  and  so  also,  according  to  their  own  case, 
must  the  defendants,  who  entitle  themselves  by  the  will 
of  James  Strode.  The  claim  of  the  one  party  is  through 
Edward ;  that  of  the  other  is  under  James  and  through 
Edward  also.  The  argument  on  behalf  of  the  plaintiff 
assumes  that  the  defendants,  who  require  the  pro- 
duction of  this  book,  are  strangers ;  but  Weeks,  whom 

they 
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they  represent,  is  in  the  situation  of  one  of  the  family,  1834. 
for  he  purchased  from  Thomas  Chetham  Strode^  and  \ 

Doe  dera. 

therefore  had  the  same  rights  with  respect  to  the  book  Strode 

against 

as  Thomas  himself  had.  If  Thomas  could  have  given  it  Seaton. 
in  evidence,  Weeks  might  also.  He  might  not,  indeed, 
be  entitled  to  the  possession  of  ity  because  it  contained 
entries  relative  toVother  property;  but  he  would  have 
had  a  right  to  call  for  the  production  of  it,  so  far  as  it 
concerned  the  property  he  had  purchased.  As  to  the 
question  upon  the  general  result  of  the  evidence,  the 
facts  are  numerous  and  complicated,  but  I  see  no  reason 
to  dispute  the  verdict. 

Williams  J.  I  am  of  the  same  opinion.  Palmer 
was  employed  by  the  purchaser  to  a  certain  extent,  as 
well  as  by  the  vendor.  His  readiness  to  produce  the 
draft  could  make  no  difference,  for  it  has  been  long 
settled,  that  the  privilege  in  respect  of  confidential  com- 
munications is  the  privilege  of  the  client.  As  to  the 
steward's  book,  I  think  the  defendants  had  clearly  a 
sufficient  interest  in  it  to  entide  them  to  its  production. 
It  would  be  very  daring  to  pronounce  as  to  the  weight 
of  evidence;  it  is  sufficient  to  say,  that  the  verdict  is  not 
shewn  to  have  been  wrong. 

Lord  Denman  C.  J.  I  will  add  nothing  to  what  has 
been  said  by  the  rest  of  the  Court  upon  the  first  point. 
As  to  the  steward's  book,  I  think  it  would  have  been  a 
fraud  in  the  family  of  Strode  to  wish  to  hold  back 
from  a  purchaser  the  evidence  which  that  book  sup- 
plied. If  it  related  to  nothing  but  the  property  he 
had  purchased,  he  clearly  was  entitled  to  the  production 
of  it:  if  it  referred  to  other  estates  also,  there  is  still  no 

N  3  reason 
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1834.       reason  that  he  should  not  have  been  enabled,  by  means 
Doe  dem  prove  the  facts  which  concerned  his  own  pro- 

Strode       perty.    The  main  question  in  the  cause  was,  whether 

against         *  *' 

Seaton.  the  premises  in  question  had  come  rightfully  to  the 
lessor  of  the  plaintiff  by  the  will  of  Colonel  John  Strode, 
and  whether  Thomas  Chetham  Strode  had  conveyed  to 
Weeks  without  being  entitled  to  do  so.  That  depended 
upon  a  number  of  deeds,  upon  the  assessments,  and 
upon  a  great  deal  of  other  evidence,  which  was  very 
largely  discussed  on  both  sides,  and  I  think  the  verdict 
was  correct. 

Rule  refused  (a). 
"^prU^ieth,  (^)  Doe  dem.  Stansbury  against  Arkwright. 

1833. 

Quaere,  Whe-     Ejectment  for  woodlands.    At  the  trial  before  Parke  J.  at  the  Hereford 

ther  the  appear-  Spring  assizes,  1833,  the  lessor  of  the  plaintiff,  in  order  to  prove  seisin 
anceof  aparty  s   .       °  .  •    ,  , 

name  in  the        '^^  Samuel  Stansbury,  through  whom  he  claimed,  put  in  certain  land-tax 

land-tax  assess-  assessments  in  respect  of  the  property  in  question.  The  earlier  assess- 
ments, as  rated  jj^g^jg  y^ere  proved  to  be  lost ;  and  the  first  two  entries  which  could  be 
in  respect  or  i    ,    i     i  . 

certain  pro-  found,  shewed  the  lands  in  question  to  be  assessed  as  the  property  of 

perty,  is  evi-  Thomas  Stansbury,  a  brother  of  Samuel  Stansbury,  and  whose  will,  pur- 

dence  that  he      porting  to  devise  these  lands  to  Samuel,  was  produced,  but  who  was  dead 

was  seised  of      ^  ,        i  . 

that  property  ^^^e  of  the  first  entry.     Subsequently  and  during  the  lifetime  of 

at  the  time  ?       Samuel,  the  entries  were  in  the  name  of  "  Mr.  Stansbury."    The  clerk  of 

But  where      ^j^^  peace,  who  produced  the  books,  stated  that  it  was  usual,  when  an 
such  assess- 
ments were        estate  remained  in  the  same  family,  to  continue  the  assessments  in  the 

produced  to  ^  name  originally  entered,  and  not  to  change  it  till  there  was  a  change  of 
pr(^e  ^^^^^^j^^  family ;  so  that  a  son  had  continued  for  many  years  to  be  assessed  in  the 
first  entries  name  of  his  father  or  grandfather.  It  was  proved  that  there  was  no 
•were  in  the  other  family  of  Stansbury  than  that  above  mentioned,  in  the  neighbour- 
name  of  T.  5".,  Yioodi  of  the  property  in  question.  There  was  no  other  evidence  of  seisin, 
an  ancestor  who  r    r    j      -\  ^                                 ^  » 

was  dead  at  the  either  in  Thomas,  the  devisor,  or  Samuel,  the  devisee,  than  these  entries 
time  of  such       afforded.    The  learned  Judge  thought  that  the  evidence  did  not  support 

entries,  and  the  plaintiff's  case,  and  he  directed  a  nonsuit,  reserving  leave  to  move 
others  were  in  '  'a 

the  name  of        to  set  it  aside. 
«  Mr.  S. ;"  and 

it  was  proved  Tal four d  moved  (April  19th,  before  Denman  C.  J.,  Littledale,  Parke, 
to  be  a  common  ^  ^  »  7  > 

practice  to  con-  and  Patteson  Js.),  that  the  nonsuit  might  be  set  aside.  The  assess- 
tinue  the  name 

of  an  ancestor  on  the  assessment  books  as  long  as  the  property  continued  in  the  same  family, 
the  Court  held  that  the  entry  of  "  Mr.  S"  was  not  evidence  of  a  seisin  in  the  individual  S.  S. 

ments 
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ments  were  evidence  of  the  seisin.  It  is  true  they  are  made  ex 
parte,  but  they  are  public  documents;  Rex  v.  Mng,  2  T.  R.  234. 
There  appears  to  be  no  case  exactly  bearing  on  this  point;  but  Doe 
dem.  Smith,  v.  Cartwright,  Ry.  ^  M.  62.,  in  some  degree  supports  the 
plaintiff's  view  of  the  case.  [^Parke  J.  I  did  not  object  to  the  assess- 
ments being  received,  but  I  thought  them  no  evidence  of  the  title.  At 
any  rate,  they  would  only  shew  the  opinion  of  the  parish  officers.]  It  is 
their  opinion  on  a  matter  in  respect  of  which  they  have  a  public  duty 
to  perform,  and  that  opinion  is  expressed  in  a  public  document.  And 
the  presumption  will  be,  that  they  acted  on  the  opinion  so  expressed, 
as  it  was  their  duty  to  do;  for  by  38  G.  3.  c.  5.  s.  41.,  they  are  em- 
powered, if  the  tax  is  not  paid,  to  levy  it  by  cutting  down  wood.  {^Den- 
man  C.  J.  It  would  be  indifferent  to  them  from  whom  they  got  the 
amount  of  tax,  so  that  it  was  raised.]  Extracts  from  the  land-tax  assess- 
ments are  usually  received  among  conveyancers  as  evidence  of  seisin; 
Coventry  on  Conveyancers^  Evidence,  c.  7.  s.  1.  p.  275.,  ed.  1832.  They 
have  been  admitted  as  evidence  on  questions  of  boundary.  In  Lord 
Churchill  v.  Grace,  the  question  in  which  was,  whether  Cornbury  Park 
was  extra-parochial,  and  which  was  tried  three  times  on  the  Oxford  circuit, 
evidence  of  this  kind  was  much  relied  upon.  [Parke  J.  The  only 
ground  of  its  admissibility  seems  to  be,  the  duty  incumbent  on  the 
assessors  to  ascertain  the  occupier,  and  charge  him.] 

Cur.  adv.  vult. 


1834-. 


Doe  dem. 

Stansbury 

against 
Arkw9,ight. 


Denman  C.  J.  now  delivered  the  judgment  of  the  Court.  Tlie  ques- 
tions in  this  case  were,  first,  whether  the  assessments  to  the  land-tax  were 
evidence ;  and,  secondly,  whether,  if  they  were  so,  they  were  proof  of 
seisin  in  the  ancestor  through  whom  the  lessor  of  the  plaintiff  claimed. 
The  assessors  had,  in  the  first  instance,  entered  the  name  of  a  former 
member  of  the  Stansbury  family,  and  continued  it  after  his  death.  The 
assessments  then  went  on  in  the  name  of  "  Mr.  Stansbury."  The  first 
entries  were  clearly  incorrect ;  and  there  was  no  alteration  subsequently, 
that  shewed  an  intention  to  introduce  the  name  of  a  new  proprietor. 
They  could,  therefore,  be  no  evidence  of  the  seisin. 

Rule  refused. 


N  4 
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Tuesday, 
Nov.  18th. 


George   Boyd   against  Richard  Emmerson, 
Daniel  Hodgson,  and  Charles  Emmerson. 


^^SSUMPSIT.  The  declaration  stated  that  the 
defendants  were  bankers  carrying  on  business  at 
Sandwich :  that  Robert  Matson  had  theretofore  kept  an 
account  with  the  defendants,  and  had  been  used  and 
accustomed  to  deposit  money  with  them  as  bankers: 
that  on  the  17th  of  November  1832,  he  drew  a  cheque 
on  them  according  to  the  usage  and  custom  of  mer- 
chants, requesting  them  to  pay  the  plaintiff  or  bearer 
397/.  Il5.  6d.,  which  cheque  was  delivered  to  the  plain- 
tiff :  that,  on  its  being  presented  to  the  defendants  for 
payment,  they,  in  consideration  of  the  plaintiff  deliver- 
ing up  the  cheque  to  them,  promised  to  pay  the  amount 


Plaintiff  re- 
ceiving a 
cheque  drawn 
upon  defend- 
ants, who  were 
his  own 
bankers,  took 
the  cheque  to 
the  banking- 
house,  where 
he  first  gave 
some  directions 
to  a  clerk  upon 
another  sub- 
ject ;  and  then, 
while  the  clerk 
was  minuting 
such  directions, 
laid  the  cheque 
on  the  counter, 
and  said, 
«  Place  this  to 
my  account," 
or  "  credit." 

Nothing  more  was  said  on  either  side,  and  the  plaintiff  left  the  cheque.  It  was  not  can- 
celled, or  placed  to  the  plaintiff's  credit,  or  debited  to  the  drawer,  who  had  already  overdrawn 
his  account ;  and  the  bankers,  after  making  some  inquiries  after  the  drawer,  which  led  to  no 
result,  gave  the  plaintiff  notice,  on  the  following  day,  that  the  cheque  would  not  be  paid : 

Held,  that  in  the  absence  of  any  express  direction  or  demand  by  the  plaintiff  at  the  time 
of  presenting  the  cheque,  the  bankers  were  entitled  to  consider  it  presented  to  them,  not  as 
the  agents  of  the  drawer  for  the  purpose  of  present  payment,  but  as  the  plaintiff's  agents, 
to  place  the  cheque  to  his  credit,  like  any  other  negotiable  security,  and  obtain  payment  with 
reasonable  diligence;  and,  consequently,  that  no  implied  promise  to  pay  arose  from  the 
cheque  being  received  without  observation,  and  no  further  communication  made  to  the 
plaintiff  till  the  following  day. 

When  the  cheque  was  presented,  the  managing  partner  was  absent.  On  his  return  (upon 
the  same  day)  he  directed  a  clerk  to  go  on  the  following  morning  to  the  residence  of  the 
drawer,  a  few  miles  distant,  to  ascertain  whether  he  had  paid  in  any  money  to  the  account 
of  the  bank  (as  he  sometimes  did)  at  their  correspondents'  in  London.  The  clerk  went  on 
the  following  day,  but  could  not  find  the  drawer.  In  the  evening  of  that  day,  the  bankers 
gave  notice  to  the  plaintiff  that  the  cheque  could  not  be  paid :  Held,  timely  notice. 

A  dispute  arising  as  to  the  liability  of  the  bankers  under  the  above  circumstances,  the 
parties  agreed  to  state  a  case,  and  abide  by  counsel's  decision  and  opinion  thereon.  The 
case  (mentioning  such  agreement)  was  stated,  and  the  opinion  given.  Quaere,  Whether 
such  opinion  w«.s  an  award  ? 

The  opinion  was  subjoined  to  the  case,  and  began,  "  Upon  the  facts  here  stated,  I  am 
of  opinion,"  &c.  Quaere  (supposing  the  opinion  to  be  an  award).  Whether  the  case  was  a 
"  matter  annexed"  to  the  award  within  stat.  55  G.  3.  c.  184.  Sched.  Part  1.  title  Awardy 
the  words  of  which  were  to  be  reckoned  in  calculating  the  stamp  duty  ? 

Qusere,  Whether  a  partner  can  bind  his  copartners  by  a  parol  submission  to  arbitration  ? 

thereof; 
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thereof:  that  plaintiff' did  in  consequence  deliver  up  the  1834. 
cheque  to  the  defendants,  but  they  did  not  nor  would  ^^^^ 
pay  the  amount.     The  second  count  stated  that  the  against 

^  Emmerson, 

plaintiff*,  as  well  as  Robert  Mafson,  kept  an  account  at 
the  defendants'  bank,  and  that  they,  in  consideration 
that  the  plaintiff*  would  deliver  to  them  the  cheque, 
promised  to  allow  and  give  credit  to  the  plaintiff"  for 
the  amount  thereof ;  that  plaintiff"  did  deliver  up  the 
cheque  to  the  defendants ;  but  that  they  refused  at  any 
time  to  allow  him  credit  for  the  amount.  There  were 
also  a  count  for  money  had  and  received  and  the  other 
common  counts.  Plea,  the  general  issue.  At  the  trial 
before  Bayley  B.,  at  the  Kent  Summer  assizes,  1833,  a 
verdict  was  found  for  the  plaintiff*  for  397/.  11 5.  6c?., 
subject  to  the  opinion  of  this  Court  upon  the  following, 
case :  — 

The  plaintiff*  resides  at  Littlebourne,  in  Kent.  Robert 
Matson  resides  at  Wingham^  in  the  same  county.  The 
defendants  are  bankers  at  Sandwich.  On  the  17th  of 
November  1832,  Robert  Matson  drew  a  cheque  on  the 
defendants,  with  whom  he  then,  and  for  two  or  three 
years  before,  had  kept  an  account.  The  cheque  was  in 
the  usual  form  for  397/.  Il5.  6d.,  payable  to  George 
Boyd,  Esq.  or  bearer.  The  plaintiff*,  the  payee  of  the 
cheque,  also  kept  an  account  with  the  defendants;  he 
had  for  a  considerable  period  employed  R.  M.  as  his 
cornfactor,  or  salesman,  and  had,  before  the  17th  of 
November  1832,  received  R.  M.'s  cheques  drawn  on  the 
defendants.  On  the  17th  November  1832,  which  was 
Saturday,  R.  M.  was  indebted  to  the  plaintiff*  in  a  some- 
what larger  sum  than  the  amount  stated  in  the  cheque. 
On  the  morning  of  the  18tli  {Sunday)  R.  M.  delivered 
the  above  cheque  to  the  plaintiff*.    On  the  19th,  about 

a  quarter 
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1834^.      a  quarter  before  one  in  the  afternoon,  the  plaintiff  took 
the  cheque  to  the  defendants'  bank,   and  saw  Mr. 
against       Reader^  their  cashier  and  confidential  clerk,  and  gave 

Emmerson. 

him  directions  to  provide  for  the  payment  of  a  bill 
made  payable  at  their  correspondents'  in  London  [Glyn 
and  Co.)  for  75/.  in  the  following  month.  Reader 
made  a  memorandum  of  that  request,  and  while  he  was 
writing  the  particulars,  the  plaintiff,  laying  the  cheque 
upon  the  counter,  said,  "  Place  this  to  my  account " 
or  "  to  my  credit."  No  intimation  was  given  to  the 
plaintiff  at  that  time  that  his  request  to  have  the 
amount  of  the  cheque  carried  to  the  credit  of  his 
account  would  or  would  not  be  complied  with,  or 
that  R.  M.  had  overdrawn  his  account.  Reader  knew, 
at  the  time  the  cheque  was  presented,  that  R,  M. 
was  indebted  to  the  bank  upwards  of  1700/.,  and 
doubted  whether  the  cheque  would  be  honoured  by 
the  defendants,  but  he  knew  it  to  be  his  duty,  if  cash 
is  demanded  for  a  cheque,  to  pay  it;  he  also  knew 
that  i?.  M,  had  been  frequently  permitted  to  overdraw 
his  account.  Reader  expressly  forbore,  from  motives 
of  delicacy  to  R.  M,,  to  disclose  either  his  doubts 
or  the  state  of  the  account  to  the  plaintiff.  A  few 
minutes  after  the  plaintiff  left  the  banking-house,  Reader 
took  the  cheque  up  from  the  counter,  but  did  not  debit 
Matson  with  the  amount,  or  credit  plaintiff  with  it,  or 
cancel  the  cheque.  Other  cheques  of  R.  M.,  drawn  on 
the  defendants  for  about  1500/.,  were  received  on  the 
18th  from  the  Canterbury/  banks. 

Mr.  Hodgson  was  away  from  the  bank  on  the  18th 
{Sunday)  and  morning  of  the  19th,  but  returned  about 
five  in  the  afternoon  of  the  latter  day  (the  bank  closing 
at  four) ;  the  fact  of  the  receipt  of  the  cheques  was  then 

mentioned 
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mentioned  to  him  by  Reader,  The  post  leaves  Sandwich  1834. 
at  seven  in  the  evening.    It  was  determined  that  Reader  ~ 

^  ^  Boyd 

should  go  to  Wingham  before  breakfast  the  next  morning  against 

m         y      \  •       n  T^Tl/Tll  111-1  EmMERSON. 

[Tuesday),  to  ascertam  irom  it.  M.  whether  he  had  paid 
any  monies  to  their  credit  with  their  London  corre- 
spondents. R,  M.  used  to  pay  money  into  Glyn's,  The 
defendants  had  no  correspondence  on  Mo7idays.  Letters 
are  delivered  at  Sandwich  at  eight  o'clock  in  the  morning. 

Reader  left  Sandwich  at  seven  on  Tuesday  morning, 
and  arrived  at  Wingham  about  half-past  eight.  On  his 
arrival  he  ascertained  that  R.  M,  was  in  London,  but  was 
expected  to  arrive  at  Canterbury  the  same  day,  by  coach, 
about  ten  o'clock  in  the  morning.  Reader  then  pro- 
ceeded to  Canterbury ;  but  finding  R,  M.  had  not  re- 
turned, he  went  to  Sandwich,  where  he  arrived  a  little 
after  two  in  the  afternoon. 

On  Tuesday  the  20th  (the  same  day)  Mr.  Hodgson 
finding  no  assets  had  been  received  to  discharge  the 
large  amount  of  cheques  drawn  by  Matson  upon  the 
house,  determined  not  to  pay  any  of  them,  and  sent  a 
messenger  to  the  two  Canterbury  banks  and  to  Little- 
bourne,  returning  all  the  other  cheques  to  the  Canterbury 
banks,  and  the  cheque  in  question  to  the  plaintiff,  in- 
closed in  the  following  letter  addressed  to  the  plaintiff. 
The  letter  was  delivered  to  him  about  seven  in  the 
evening  of  Tuesday  the  20th,  by  the  messenger  on  his 
return  from  Canterbury,  where  he  had  delivered  the 
other  cheques ;  Littlebourne  being  on  the  road  from 
Sandwich  to  Canterbury,  and  the  messenger  passing 
through  it;  and  plaintiff's  house  being  situate  about 
100  yards  out  of  the  high  road :  — 
"  My  dear  Sir, 
"  On  my  return  home  last  night,  I  found  Mr.  Robert 

Matson's 
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1834.       MatsorCs  cheque,  which  you  had  left  with  Mr.  Reader^ 
but  not  havinof  effects  in  our  hands  to  meet  it,  I  sent 

Boyd 

against       over  to  Wingham  this  morning  to  see  him ;  but  unluckily 

Emmerson. 

he  was  from  home,  in  London^  which,  for  the  present, 
constrains  me  to  return  the  cheque. 

"  D,  Hodgson:' 

No  previous  intimation  had  been  given  to  the  plaintiff 
of  the  defendants'  resolution  not  to  pay  the  cheque. 
Matsouy  on  his  getting  off  the  coach  at  Canterbury  (on 
Wednesday  the  21st)  paid  one  of  the  holders  of  the  before- 
mentioned  cheques  200/. 

A  question  arising  shortly  afterwards  as  to  the  de- 
fendants' liability  under  these  circumstances,  and  the 
plaintiff  having  first  spoken  to  Mr.  Mourilyan  (an  at- 
torney) on  the  subject,  it  was  suggested,  and  mentioned 
to  the  plaintiff  by  Mr  Mourilyan^  who  was  the  friend  of 
both  parties,  and  the  attorney  for  the  defendants  in  this 
action,  that  it  was  a  pity  to  spend  money  in  a  law-suit, 
and  that  the  matter  might  be  settled  by  a  statement  and 
opinion.  This  was  ultimately  agreed  upon,  and  the  fol- 
lowing memorandum  was  written  by  Mr.  Mourilyan  at 
the  bank,  and  signed  by  the  defendant  Hodgson  and  by 
Mr.  Mourilyan  on  the  behalf  of  plaintiff,  which  fact  was 
communicated  by  Mourilyan  to  the  plaintiff :  — 

"  26th  November  1832.  Re  Matson.  Memorandum 
as  regards  a  question  of  liability  between  Messrs.  Em" 
merson  &  Co.,  and  Mr.  Boyd.  —  It  is  arranged  between 
them  that  it  shall  be  decided  by  an  opinion  of  counsel 
to  be  taken  on  a  case  embodying  all  the  facts,  to  be 
fairly  stated  and  approved  of  by  both  parties;  and  in 
the  mean  time,  any  proceedings  to  be  taken  to  recover 
any  monies  for  corn  sold  by  Mr.  Matson  to  other 

parties, 
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Emmerson. 


parties,  and  not  yet  paid,  to  be  without  prejudice  to  the  1834. 

question  of  the  liability. 

"  D.  Hodgson,  against 
"  John  Mourilyan^  for  G.  Boyd^ 

The  memorandum  was  stamped  with  a  1/.  agreement 
stamp. 

The  plaintiff  afterwards  gave  a  representation  of  the 
facts,  and  Reader  another,  and  from  these  Mourilyan 
made  a  statement,  which  was  left  with,  and  approved  of 
and  signed  by,  the  plaintiff  and  the  defendant  Hodgson, 
A  copy  of  this  statement  was  submitted  to  Sir  James 
Scarlett,  This  copy  of  the  case,  with  the  opinion  sub- 
joined, was  produced  in  evidence,  stamped  with  a  355. 
stamp.  The  case  and  opinion,  attached  together,  com- 
prised more  than  2060  words;  the  opinion  alone  less 
than  that  number. 

Here  followed,  in  the  case  now  submitted  to  the 
Court,  a  copy  of  the  case  laid  before  Sir  James  Scarlett, 
It  began  with  a  narrative  of  the  facts,  and  then  pro- 
ceeded as  follows:  —  "  The  circumstances  before  stated 
have  given  rise  to  a  variety  of  important  questions,  and 
more  particularly  to  a  question  between  Mr.  Boyd  and 
Messrs.  Emmerson  &  Co.  (which  has  arisen  in  conse- 
quence of  a  communication  made  to  Mr.  Boyd  by 
Matson^s  attorney,  that  he  would  not  pay  the  sum  due 
to  him,  because  he  accepted  the  cheque,  and  must  look 
to  Messrs.  Emmerson  &  Co.  for  payment  of  it),  v«^hether 
the  latter  are  or  are  not  liable  to  pay  the  amount  of  the 
cheque  drawn  on  them  by  Matson,  and  presented  as 
before  stated.  With  a  view  to  prevent  litigation,  these 
parties  have  agreed  to  abide  by  your  decision  and 
opinion  on  the  facts  above  stated ;  and  in  the  mean 

time, 
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1834.  time,  that  any  subsequent  proceedings  that  may  be 
taken  by  Mr.  Boyd  to  recover  any  monies  for  corn  sold 

against  by  Matson  to  other  parties,  and  not  yet  paid  for,  shall 
be  without  prejudice  to  the  question  of  liability  as 
between  them.  We  beg,  therefore,. to  call  your  serious 
attention  to  the  case,  and  that  you  will  give  a  full 
opinion  on  the  different  questions  hereafter  stated,  and 
shall  feel  obliged  by  your  stating  the  authorities. 
Mr.  Boyd  contends,"  &c.  (The  points  made  by  the 
respective  parties  were  then  stated.)  "  Your  opinion  is 
therefore  requested  on  the  following  questions."  The 
questions  were  six.  1.  As  to  the  liability  of  Emmerson 
&  Co.  to  pay  the  cheque,  in  consequence  of  their  deten- 
tion of  it.  2.  How  far  that  liability  had  been  affected 
or  discharged  by  any  subsequent  act  of  Boyd,  3,  4, 
5,  6.  Requesting  advice  on  behalf  of  Boyd,  and  of  Einmer- 
son  &  Co.,  as  to  proceedings  taken  and  to  be  taken  by 
them  respectively  against  Matson ;  and  also  as  to  their 
respective  liability  to  proceedings  on  the  part  of  Matson, 
on  grounds  which  it  is  unnecessary  to  state.  The 
reply  of  Sir  James  Scarlett  began  as  follows :  "  Upon 
the  facts  here  stated  I  am  of  opinion,"  &c.  [a)  He 

then 

(a)  The  opinion,  as  to  the  first  two  questions,  was  as  follows  :  — 
"  1.  Upon  the  facts  here  stated,  I  am  of  opinion  that  Messrs.  Evi- 
merson  and  Co.  are  not  liable  to  pay  the  cheque.  It  appears  that  Mr. 
Header  did  not  agree  to  pay  it,  nor  could  he  be  expected  to  do  so  without 
the  authority  of  his  principals.  Mr.  Hodgson,  on  his  return  on  Monday 
evening,  did  not  accept  the  cheque  as  a  payment ;  and  the  measure  he 
took,  of  endeavouring  to  ascertain  whether  Matson  had  funds  to  meet  it, 
vras  neither  prejudicial  to  Mr.  Boyd,  nor  the  occasion  of  any  delay  beyond 
the  proper  time  of  giving  him  notice,  as  payee,  that  the  cheque  was  dis- 
honoured, as  the  cheque  was  not  passed  in  account  nor  accepted  for  that 
purpose.  Messrs.  Emmerson  must  be  considered  as  entitled  to  the  same 
time  for  giving  notice  of  the  dishonour,  as  if  the  cheque  of  which  they 
were  the  holders  had  been  drawn  upon  and  dishonoured  by  any  other 

bankers. 
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then  proceeded  to  give  his  opinion  (which  was  stated  at 
large  in  this  case)  in  the  usual  form,  upon  the  several 
questions  successively,  stating  it  to  be,  as  to  the  first 
question,  that  Emmerson  &  Co.  were  not  liable  to  pay 
the  cheque ;  and  as  to  the  second,  that  if  they  were  so 
liable,  there  was  nothing  in  the  subsequent  facts  which 
discharged  them. 

No  evidence  was  given  to  shew  that  any  of  the  de- 
fendants but  Hodgson  acquiesced  in,  or  was  privy  to, 
the  submission  of  the  case  to  counsel. 

The  question  stated  for  the  opinion  of  the  Court  was, 
whether  the  plaintiff  was  entitled  to  recover  the  amount 
of  the  cheque  ?  If  so,  the  verdict  was  to  stand ;  if  not, 
a  nonsuit  to  be  entered. 

Sir  John  Campbell,  Attorney-General,  for  the  plain- 
tiff. First,  the  defendants  have  rendered  themselves 
liable  to  the  plaintiff  on  this  cheque,  by  their  conduct 
respecting  it.  The  transaction  with  Reader  must  be 
considered  as  if  Hodgson  had  been  present  in  Reader's 
place.    Reader  had  authority  to  do  every  thing  that  the 


bankers.  That  time,  by  the  established  practice,  was  one  entire  day  ;  (that 
is  to  say,)  the  notice  would  have  been  sufficient  if  put  into  the  post  on 
Tuesday,  in  a  letter  addressed  to  Mr.  Boyd.  It  would  in  that  case,  I 
presume,  have  reached  him  on  Wednesday,  whereas  it  appears  that  a 
special  messenger  was  dispatched  on  Tuesday,  to  give  Mr.  Boyd  notice 
the  same  day.  He,  therefore,  has  had  earlier  notice  than  was  usual  or 
necessary  of  the  dishonour  of  the  cheque. 

"  2.  If  Messrs.  Emmerson  and  Co.  did  become  liable  (though  I  think 
they  did  not),  then  I  do  not  find  any  thing  in  the  subsequent  facts  which 
discharged  them.  Nothing  has  occurred  to  change  the  position  of  the 
parties,  though  much  has  been  attempted.  No  actual  payment  or  transfer 
has  been  made.  The  efibrts  made  by  parties  to  adjust  their  differences, 
or  to  avoid  litigation,  if  they  fail,  ought  not  to  prejudice  their  right. 
Mr.  Boyd  has  taken  measures  of  precaution,  but  entered  into  no  contract 
to  bind  himself." 

defend- 


1834.. 


Boyd 
against 
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1834.       defendants  might  do,  and  they  are  bound  by  his  de- 
clarations  or  silence.   If  Hodsson  himself  had  been  pre- 

BOYD  ^  ^ 

against       sent,  there  could  be  no  question  upon  this  case.    It  is  a 

Emmerson. 

fallacy  to  say  that  the  cheque  was  handed  to  the  defend- 
ants as  agents  of  the  plaintiff.  Reader^  on  behalf  of  the 
defendants,  acted  as  principal.  The  plaintiff  presented 
the  cheque  to  the  defendants  as  Matson*s  bankers. 
They  were  bound  to  say  immediately,  when  it  was  pre- 
sented, whether  or  not  they  would  pay  it :  and  if  they 
made  a  mistake  on  the  subject,  they  should  at  least  have 
given  notice  the  same  day.  It  is  the  duty  of  a  banker, 
having  funds  of  his  customer,  to  pay  any  cheques  drawn 
by  him  and  presented  within  a  reasonable  time  after 
such  funds  have  been  received  ;  Marzetti  v.  Williams  {a). 
Here,  then,  if  the  defendants  had  funds,  it  must  be  con- 
sidered that  when  they  received  this  cheque  without 
observation,  they  appropriated  a  sum  to  the  payment 
of  it.  It  was  nothing  to  the  plaintiff  that  Matson  had 
overdrawn  ;  he  had  done  so  before,  and  the  defendants 
had  honoured  his  cheques,  thereby,  in  effect,  placing  a 
sum  of  money  at  his  disposal  as  if  he  had  had  it  of  his 
own.  If  they  did  not  intend  to  do  so  on  this  occasion, 
they  should  have  apprised  the  plaintiff  at  the  time. 
That  they  gave  no  express  promise  to  pay  the  cheque 
makes  no  difference,  if  they  suffered  him  to  believe  that 
they  would.  And  the  plaintiff  has  been  prejudiced  by 
the  want  of  notice,  for,  if  it  had  been  given,  he  might 
immediately  have  proceeded  against  Matson^  who  appeal's 
to  have  been  in  funds  down  to  the  21st  of  November. 
At  all  events,  if  the  contrary  is  not  proved,  the  plaintiffi 
not  having  received  notice,  was  prejudiced  in  the  con- 


(a)  1  B.  ^  Ad.  415. 
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teniplation  of  the  law.  He  was  in  the  same  situation,  1834. 
after  the  interview  with  Reader,  as  if  the  cheque  had  "boyd" 
been  marked  "  approved,"  which  would  bind  a  banker ;    ^  against 

*  *  Emaierson. 

Robson  V.  Bermeff  {a).  Supposing,  however,  that  the 
defendants  were  entitled  to  cancel  such  approval,  (which 
they  were  not,  since  Reader,  when  he  gave  it,  knew  the 
state  of  the  funds,)  they  should  have  done  so  on  the 
day  they  received  the  cheque.  In  Cocks  v.  Master- 
man  [b),  Bayley  J.  delivering  the  opinion  of  the  Court, 
says,  "  We  are  all  of  opinion  that  the  holder  of  a  bill 
is  entitled  to  know,  on  tlie  day  when  it  becomes  due, 
whether  it  is  an  honoured  or  dishonoured  bill,  and 
that,  if  he  receive  the  money  and  is  suffered  to  retain 
it  during  the  whole  of  that  day,  the  parties  who  paid  it 
cannot  recover  it  back."  And  in  this  respect  a  cheque  * 
is  the  same  as  a  bill  due. 

The  plaintiff,  then,  being  entitled  to  recover  upon 
these  facts,  the  question  is,  whether  he  is  precluded 
from  so  doing  by  the  reference  to  counsel,  and  the 
opinion  given  in  favour  of  the  defendants.  The  opi- 
nion, to  have  this  effect,  must  operate  as  an  award; 
and  if  it  is  an  award,  it  is  void  for  want  of  a  sufficient 
stamp  —  the  case  and  answer  together  containing  more 
than  2160  words.  The  opinion  has  the  qualities  of  an 
award,  for  it  is  the  decision  of  a  person  chosen  by  the 
parties  as  their  judge,  to  which  decision  they  have  re- 
gularly submitted  themselves,  and  by  which  they  have 
agreed  to  be  bound  :  and  it  is  made  according  to  the 
submission.  [Lord  Denman  C.  J.  There  was  no  animus 
arbitrandi  in  the  referee.  Can  a  man  be  an  arbitrator 
without  knowing  it  ?]    Suppose  A,  and  B.  are  at  vari- 


(a)  2  Tmmt.  388. 
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(ft)  9B.  ^C.  908. 
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1S34?.      ance  as  to  a  fact,  which  fact  would  decide  whether  A, 
owes  B,  a  sum  of  money ;  and  they  agree  to  abide  by 
against       the  dccision  of  a  third  person  as  to  that  fact,  and 

MMKRSON. 

he  decides  for  A.,  will  not  his  determination  be  an 
answer  to  an  action  afterwards  brought  by  A.  for  the 
money  ?  [Lord  Denman  C.  J.  If  there  were  a  disputed 
title  depending  on  a  point  of  law,  and  the  parties  agreed 
to  decide  it  by  reference  to  a  forthcoming  work  on  con- 
veyancing, in  which  the  point  would  be  discussed :  it 
could  scarcely  be  said  in  such  a  case  that  there  was  any 
award.  That  shews  that  there  must  be  something  of 
an  award  contemplated.]  But  the  arbitrator  need  not 
know  it.  Here,  however,  it  was  stated  in  the  case  laid 
before  counsel,  that  the  parties  had  agreed  to  abide  by 
his  decision  and  opinion.  If  this  was  not  an  award,  it 
does  not  bind  the  plaintiff:  if  it  is,  it  comes  within  the 
stamp  act,  55  G.  3.  c.  184.,  sched.  part  1.  tit.  Award  {a). 
The  case  submitted  was  a  "  matter  annexed  to "  the 
opinion.  \Patteson  J.  If  this  is  an  award,  the  opinion 
constitutes  the  award ;  you  cannot  say  that  the  case  is 
part  of  it.]  It  is  as  much  so  as  the  submission  to  arbi- 
tration, where  the  arbitrator  writes  below,  "  Now,  I,  the 
said  arbitrator,  having  taken  upon  myself  the  said  re- 
ference, according  to  the  above  submission,"  &c.  in 
which  case  the  submission  is  considered  as  part  of  the 
award  for  the  purpose  of  stamping.  So  it  would  be  if 
the  arbitrator  recited  the  evidence,  and  said,  "  Upon 

(a)  55  G.  3.  c  184.  Sched.  Part  1.  tit.  Award. 

Kwaxdi  in  England  .  _  _  £  1  15  0 

<*  And  where  the  same,  together  with  any  schedule,  or  other  matter, 
put  or  indorsed  thereon,  or  annexed  thereto,  shall  contain  2160  words  or 
upwards,  then  for  every  entire  quantity  of  1080  words  contained  therein, 
4JV.L'r  and  above  the  first  1080  words,  a  further  progressive  duty  of 
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this  evidence  I  find,"  &c.    And  here,  the  opinion  be-  1834. 
gins,  "  Upon  the  facts  here  stated,"  &c.  "boyd" 
But  further,  the  opinion,  as  an  award,  is  not  binding  against 

Emmerson. 

on  the  plaintiff,  because  it  would  not  have  been  binding 
on  the  defendants  if  given  against  them.  None  of  the 
firm  of  Emmerson  and  Co.  signed  the  agreement  of 
reference  to  counsel,  except  Hodgson.  A  partner  has 
no  implied  authority  to  submit  to  arbitration  on  behalf 
of  his  partners,  more  than  to  bind  them  by  guarantee. 
There  must  be  express  proof  of  authority  in  each  case : 
the  power  does  not  arise  out  of  the  partnership  relation  ; 
Strangford  v.  Green  {a),  Stead  v.  Salt  {b). 

F.  Pollock  contra.  As  to  the  first  point,  the  plain- 
tiff is  not  warranted  in  saying  that  the  presentment  of 
this  cheque  was  tantamount  to  asking  for  payment,  and 
obtaining  a  promise  to  pay.  The  cheque  was  delivered 
in  the  usual  way  in  which  a  customer  sends  in  securities 
to  his  banker  to  be  placed  to  his  account.  The  plains 
tiff's  carrying  it  in  person  made  no  difference.  If  he 
had  sent  it  by  the  post,  nothing  more  would  have  been 
necessary  than  that  the  bankers  should  take  due  time  to 
see  whether  they  would  honour  it  or  not;  and  if  not, 
should  give  due  notice.  If  the  plaintiff  had  at  the  same 
time  handed  in  other  cheques  and  bills  upon  other 
bankers,  can  it  be  said  that  a  different  rule  would  have 
prevailed  as  to  these  and  the  cheque  now  in  question  ? 
The  general  rule,  according  to  the  practice  in  London,  is, 
that  a  banker  has  time,  after  a  cheque  is  presented,  to 
determine  whether  he  will  pay  it  or  not ;  Fermandeij  v. 
Glynn{c)\  which  is  consistent  with  Robson  v.  Bennett  (d) ; 

(a)  2  Mod.  228.  (b)  3  Bing.  101. 

(c)  1  Camp.  426.  note.  [d)  2  Taunt.  388, 
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1834'.  and  that  must  be  so  equally,  whether  a  party  carries  the 
cheque  himself  to  his  own  banker,  it  being  drawn  upon 

Boxn 

ngninst  him,  or  sends  one  to  any  other  banker  on  whom  it  may  be 
drawn.  The  plaintifT,  if  he  wished  a  different  under- 
standing to  prevail  here,  should  have  said  expressly, 
"  1  come  to  have  this  cheque  paid ;  if  you  will  pay  it 
let  it  be  cancelled  accordingly." 

As  to  the  question,  whether  or  not  the  opinion  of  Sir 
James  Scarlett  was  an  award,  the  Court  has  already 
given  a  sufficient  answer.  It  has  none  of  the  characters 
of  an  award :  there  is  nothing  in  it  like  the  act  of  an 
arbitrator,  who  is  a  judge  substituted  by  the  parties  for  a 
Court,  to  decide  a  question,  generally  turning  upon  mat- 
ters of  fact.  It  is  true,  counsel  was  informed  that  the 
parties  meant  to  abide  by  his  decision,  but  that  makes  no 
difference.  \_Tauntoii  J.  Many  of  us  have  given  opinions 
on  cases  where  parties  have  said  they  meant  to  abide  by 
the  answer  given,  and  we  have  never  thought  that  a  stamp 
would  be  necessary.  Lord  Denman  C.  J.  The  greatest 
difficulty  on  this  part  of  the  case  is,  as  to  the  binding 
power  of  a  single  partner.]  At  all  events,  the  opinion 
would  be  the  only  part  of  the  document  which  could 
require  stamping.  If  there  is  any  award,  this,  and  no 
other,  is  the  awarding  part.  Suppose  a  bond  of  sub- 
mission, properly  stamped,  were  laid  before  an  arbi- 
trator, and  he  wrote  his  award  upon  it,  beginning, 
*'In  pursuance  of  the  within  bond,  &c.;"  would  a  stamp 
be  requisite  in  respect  of  the  words  of  such  bond  ?  The 
object  of  the  clause  in  question  in  the  Stamp  Act  is 
this:  an  arbitrator  might,  by  his  award,  direct  many 
things  to  be  done,  going  into  much  detail  with  respect 
to  each;  and  he  might  throw  many  of  those  details  into 
papers  annexed  to  the  award,  and  referred  to  in  it, 

which, 
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which,  but  for  this  enactment,  might  be  considered  no 
part  of  the  award,  and  the  duty  thus  evaded.  With 
regard  to  the  last  point  (which  may  be  considered  as 
res  integra),  it  is  true  that  one  partner  cannot  bind 
another  in  a  matter  of  arbitration,  where  the  submis- 
sion is  by  deed  :  because,  in  general,  he  cannot  bind 
his  partner  by  any  deed  ;  Harrison  v.  Jackson  {a).  But 
it  does  not  follow  that  one  of  several  persons  who  are 
general  partners  cannot  in  any  way  bind  the  rest  by  a 
submission  to  arbitration,  upon  a  specific  matter  of  part- 
nership right.  One  partner  may  bring,  or  settle,  an 
action  on  behalf  of  the  rest  {b) ;  why  may  he  not  enter 
into  an  agreement  to  refer  the  subject-matter?  And  if 
so,  why  may  not  one  agree,  on  behalf  of  the  rest,  to  be 
governed  by  an  opinion  in  which  both  they  and  the  op- 
posite party  may  confide  ?  In  Strang  ford  v.  Green  (c) 
the  submission  appears  to  have  been  by  arbitration  bond, 
and  therefore  the  partner  could  not  be  bound.  In  Stead 
v.  Salt  {d)  the  parties  were  not  partners  generally,  but 
only  in  the  dealings  to  which  the  award  related  :  the 
matter  was  twice  referred  :  in  the  first  instance  four 
partners  signed  the  agreement  of  reference;  the  arbi- 
tration went  off,  and  the  new  agreement  was  signed  by 
three  only.  In  the  absence  of  any  explanation,  it  was 
reasonable  to  suppose,  that  if  both  agreements  were 
signed  by  the  authority  of  all  the  partners,  the  second 
would  have  been  executed  by  the  same  number  as  the 
first.    The  passage  cited  in  that  case  from  Com.  Dig. 


1834. 


Boyd 
against 
Emmebson. 


(a)  7  T.  J2.  207. 

(6)  See  Furnival  v.  Weston.,  7  B.  2foore,  356.     Ilarioood  and  Others  v. 
Edwards,  MSS.,  cited  in  Gow  on  Partnership,  p.  65.  note  {g),  3d  ed. 
(f)  2  Mod,  228.  (rfj  3  Bing.  101. 
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1834.  Arbitrament  (D.  2.),  from  which  it  was  implied  that  a 
^^^^  partner  cannot  bind  his  co-partner,  probably  refers  to 
against       submissions  b}^  deed.    There  is  no  ground  in  reason  for 

Emmerson. 

saying  that,  in  the  case  of  a  general  partnership  in  a 
banking  firm,  one  partner  cannot  submit,  on  behalf  of  all^ 
to  such  a  mode  of  settling  a  dispute  upon  a  partnership 
concern,  as  was  adopted  here.  Suppose  the  question  had 
been  a  practical  one,  as  to  something  to  be  done  in  the 
course  of  business,  might  not  a  partner  have  agreed  to 
take  the  judgment  of  an  experienced  person,  as  a  custom- 
house officer,  a  dock-master,  or  an  eminent  merchant  ? 
And  if  so,  why  not  the  opinion  of  counsel  in  a  case  like 
the  present  ?  To  hold  that  the  opinion  could  not  be 
so  taken,  would  throw  great  impediments  in  the  way  of 
a  very  common,  useful,  and  economical  mode  of  settling 
such  disputes. 

The  Altorney^General  in  reply.  A  case  is  put,  with 
reference  to  the  first  point,  of  a  cheque  sent  by  a  letter ; 
but  there,  there  would  be  no  opportunity  to  object  but 
by  the  course  of  post.  Here,  there  was  an  opportunity 
on  the  personal  interview,  and  Reader  did  not  avail 
himself  of  it.  The  only  question  is,  whether  that  which 
passed  then  did  not  amount  to  a  promise  to  pay  the 
amount  of  the  cheque.  If  it  had  been  sent  by  a  servant, 
the  question  w^ould  have  been  the  same.  In  Fernandex^ 
V.  Glynn  {a)  the  bankers  had  till  five  o'clock  to  receive 
or  return  the  cheque,  and  they  sent  it  back  in  time ; 
the  case  turned  on  that  point,  and  is  in  favour  of  the 
present  plaintiff.  As  to  the  question,  whether  the 
opinion  be  an  award,  it  is  true  that  counsel  do  not 


(a)  1  Camp,  426".  note^ 
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inquire  whether  or  not  an  opinion  should  be  stamped;  1834. 
but  the  question  is,  what  should  be  done,  when  it  is 

Boyd 

produced  in  evidence  to  bind  parties  in  a  cause  ?    That  against 

.  .  .  Emmerson. 

the  stamp  duty  is  not  confined  to  what  strictly  consti- 
tutes the  award,  is  evident  from  the  words,  "  where  the 
same"  (award),  "  together  with  any  schedule,  or  other 
matter,  put  or  indorsed  thereon,  or  annexed  thereto, 
shall  contain,"  &c.  If  an  arbitrator,  upon  an  ordinary 
submission,  set  out  the  evidence,  and  said,  "  Upon  this 
evidence  I  find,"  &c.,  the  evidence  would  be  part  of  the 
award  for  the  purpose  of  stamping.  [Lord  Denman  C.  J. 
The  question  here  is  not  between  Boyd  and  Hodgson^ 
but  between  Boyd  and  Hodgson  and  his  partners.] 
Strang  ford  v.  Green  [a)  applies  to  that  point ;  and  it 
does  not  appear  by  the  report,  that  the  decision  in  that 
case,  as  to  the  partner's  liability,  turned  upon  the  sub- 
mission being  by  bond.  If  a  partner  has  power  to  bring 
or  release  an  action  on  behalf  of  his  co-partners  and 
himself,  it  does  not  follow  that  he  can  bind  his  co- 
partners by  a  submission  to  arbitration. 

Lord  Denman  C.  J.  It  is  not  necessary  to  give  any 
judgment  on  the  points  which  have  been  raised  as  to 
the  effect  of  this  opinion  as  an  award ;  because,  upon  the 
facts  presented  to  us  in  the  case,  and  from  which  we 
are  to  draw  our  conclusion,  I  think  the  statements  in 
the  declaration,  that  in  consideration  of  the  cheque 
being  delivered  up  to  the  defendants,  they  promised  to 
pay  the  amount,  or  to  allow  the  plaintiff  credit  for  it, 
are  not  proved.  If  they  did  so  promise,  undoubtedly 
they  became  holders  to  his  immediate  use ;  but  I  think 


(a)  2  Mod.  228. 
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1834.  that  what  passed  at  the  time  of  the  presentment  was,  at 
~^  '  the  very  least,  equivocal.  The  plaintiff  came  with  the 
against  cheque  to  the  banking-house,  and  gave  directions  to 
Header  to  provide  for  a  bill  coming  due  the  following 
month.  While  Reader  was  writing  down  the  par- 
ticulars of  that  request,  the  plaintiff  laid  the  cheque 
upon  the  counter,  saying,  **  Place  this  to  my  account." 
No  intimation  was  given  to  him  that  the  request  would 
or  would  not  be  complied  with  ;  or  that  Matson  had 
overdrawn  his  account.  If,  in  delivering  the  cheque, 
he  had  said  at  once,  "  Cash  me  this  cheque,"  or  "  Give 
me  credit  for  it,"  he  must  have  drawn  from  Reader  a 
distinct  answer ;  but  by  merely  saying,  "  Place  it  to  my 
account,"  he  leaves  it  upon  the  usual  terms,  and  subject 
to  the  contingencies  to  which  bills  or  cheques  so  paid  in 
are  liable;  and  if  he  received  notice  of  dishonour  in 
proper  time,  it  was  sufficient.  He  did  receive  it  on 
Tuesday^  the  20th  of  November,  on  which  day  it  was 
ascertained  that  the  cheque  could  not  be  paid :  I  think 
it  would  have  been  sufficient  if  he  had  received  it  on  the 
Wednesday.  It  has  been  held,  that  the  relation  of 
customer  and  banker  makes  no  difference  in  the  rule  as 
to  notice  of  dishonour  {«).  In  Kilsby  v.  Williams  (6), 
much  was  said  which  may  appear  favourable  to  the 
present  plaintiffs ;  but  Bayley  J.  puts  the  case  upon  a 
ground  which  is  decisive  against  them.  He  says,  "  On 
the  morning  of  the  13th  of  November^  the  cheque  was 
paid  in  by  the  plaintiff^  and  from  that  moment  the  de- 
fendants became  his  agents  to  receive  the  money  upon 
it.  If  the  defendants  had  not  been  the  plaintiff's 
bankers,  he  would  have  immediately  demanded  the 

(a)  See  Crosse  v.  Smith,  1  M.  ^  S.  545.  (6)  5  B.  4-  Aid.  815. 

money 
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money  due  upon  the  cheque,  and  then  they  must  have 
either  paid  him,  or,  if  they  had  refused  payment,  he 
might  have  had  immediate  recourse  to  Robertson,*^  the 
drawer  of  the  cheque.  Now,  in  the  present  case,  1 
think  the  plaintiff,  when  he  presented  the  cheque,  should 
have  given  distinct  notice  whether  he  presented  it  as  a 
cheque  to  be  paid,  or  to  be  merely  placed  to  his  account 
like  other  securities.  In  the  absence  of  such  statement 
by  him,  I  draw  the  inference  that  the  cheque  was  re- 
ceived in  the  latter  character ;  and  I  therefore  think  the 
defendants  are  entitled  to  .our  judgment. 

Taunton  J.  I  am  of  the  same  opinion.  There  is 
no  proof  here  of  an  express  promise  to  the  effect  stated 
in  the  declaration ;  nor  are  there  circumstances  from- 
which  it  can  be  implied.  And  the  notice  of  dishonour 
was  given  as  early  as  the  defendants  were  bound  to  give, 
or  could  give  it.  Hodgson^  the  managing  partner  (a), 
was  absent  when  the  cheque  was  presented,  but  returned 
that  day.  On  the  following  morning,  a  clerk  was  dis- 
patched to  Wing/iam,  where  the  drawer  of  the  cheque 
resided,  to  ascertain  whether  there  would  be  funds  to 
meet  it.  Hodgson  was  to  determine  by  the  result, 
whether  or  not  the  bank  should  pay  the  amount  of  the 
cheque.  The  information  received  determined  him  not 
to  pay  it ;  and  he  then  sent  the  earliest  possible  notice  to 
the  plaintiff.  The  cheque  was  paid  in  on  the  1 9th; 
and  on  the  20th,  at  seven  o'clock  in  the  evening,  notice 
cf  dishonour  was  given  to  the  plaintiff.  There  was  not 
then,  in  this  case,  such  a  laches  as  entitles  the  plaintiff  to 
say  that  the  defendants  have  made  the  cheque  their  own. 

(a)  In  the  case  submitted  to  counsel,  he  was  stated  to  have  the  sole 
inanagement  of  the  business. 

Oil 
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1834?.  On  the  other  points  argued  it  is  unnecessary  to  give  an 
"^^  opinion. 

against 
Emmkrson. 

Patteson  J.  As  to  the  first  point,  the  fallacy  in 
the  plaintiff's  mode  of  putting  the  case  is  with  respect 
to  the  character  in  which  he  says  the  cheque  was 
received.  If  the  bankers  received  it  as  his  agents,  they 
stood  in  the  same  situation  as  any  other  agents,  and 
were  only  bound  to  use  due  diligence  in  getting  it  paid. 
If  they  received  it  as  the  agents  of  Matso?i,  the  drawer, 
the  person  presenting  it,  if  he  had  asked  whether  it 
would  be  paid  or  not,  would  have  had  a  right  to  an 
immediate  answer;  and  if  Reader  had  said  "  Yes,"  no 
doubt  the  present  declaration  would  have  been  sup- 
ported. But  what  passes  is  only  this:  the  plaintiff, 
while  Reader  is  writing  down  his  directions  on  another 
subject,  lays  the  cheque  on  the  counter,  and  says, 
"  Place  this  to  my  account:"  nothing  more  is  said,  and 
the  cheque  is  left.  The  inference  is,  that  the  plaintiff 
paid  it  in  to  Reader  as  his  agent,  to  deal  with  it  in  the 
same  manner  as  if  it  had  been  a  cheque  drawn  on  any 
other  banker.  Kilsby  v.  Williams  {a)  is  in  some  re- 
spects like  this  case.  Abbott  C.J.  there  says,  "  At  the 
outset  of  this  cause,  I  thought  that  it  was  the  duty  of 
bankers  under  such  circumstances,  immediately  to  tell 
the  person  presenting  a  cheque  for  payment,  that  they 
had  no  sufficient  funds  to  honour  it.  But  it  was  urged 
by  Mr.  Scarlett,  and  I  thought  there  was  great  weight 
in  the  argument,  that  this  might  be  productive  of  serious 
inconvenience,  inasmuch  as  it  is  often  impossible  to 
ascertain  till  the  close  of  the  day  at  the  clearing-house, 

(a)  SB.  ^  Aid.  815. 

what 
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what  sums  of  money  may  be  paid  in  to  each  particular  1834. 
account,  and  what  are  the  drafts  upon  it.    I  think, 
therefore,   that  the   defendants  might,  in  this  case,  against 

Emmkrson. 

receive  the  cheque  in  question,  subject  to  its  being 
honoured,  or  not,  according  to  the  course  of  RohertsorCs 
dealing  with  them  in  that  day." — "  And  if  the  balance, 
instead  of  being  237/.j  had  exceeded  5^50/."  (the  amount 
of  the  cheque  paid  in  by  the  plaintiff),  "  I  should  have 
had  no  doubt  that  the  defendants  were  bound  to  appro- 
priate it  to  the  payment  of  the  plaintiff.  For  when  they 
received  the  cheque  from  him,  they  became  his  agents 
to  receive  the  money  upon  it  as  early  as  possible;  and 
if  they  could  be  allowed  to  appropriate  the  money  re- 
ceived by  them  to  the  payment  of  subsequent  cheques, 
it  would  be  doing  great  injustice  and  injury  to  their 
own  customer."  These  observations  are  strictly  ap- 
plicable to  the  present  case,  and  shew  that  the  defendants 
here  must  be  taken  to  have  received  the  cheque  as  agents 
of  the  plaintiff.  It  is  therefore  unnecessary  to  say  any 
thing  as  to  the  other  points. 

Williams  J.  It  appears  to  me  that  this  cheque  was 
presented  in  the  ordinary  way  in  which  a  party  pays  in 
a  bill  to  his  banker  ;  and  there  was  nothing  to  prevent 
the  banker  from  having  time  to  make  inquiries  respect- 
ing it,  as  in  the  general  case  of  bills  so  paid  in.  Having 
taken  time  for  inquiry,  and  not  being  able  to  find  that 
Matson  would  meet  the  cheque  by  a  payment  at  Glynn^s, 
or  otherwise,  the  defendants  gave  notice  to  the  plaintiff; 
and  it  appears  that  that  notice  could  not  have  beeh  given 
earlier.  The  defendants,  therefore,  are  entitled  to  our 
judgment  on  this  ground.  On  the  other  points  it  is  not 
necessary  to  give  any  decision. 

Nonsuit  to  be  entered. 
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^o^!^i8th.  Sandall  against  Bennett. 

Where  one       P|EBT  for   120/.  for  work,  labour,  materials,  &c. 

party  has  JLJ 

omitted  to  leave         Pleas,    1.  nil  debet.     2.  That  the  debt  in  the 

demurrer-books 

with  the  Judges,  declaration  mentioned,  if  any  such  there  be,  does  not 

and  the  other 

has  delivered     amouut  to  the  sum  of  405.;  that  the  defendant  long  be- 

them  on  his         ^  i         i       •  r    i  r    i  •  • 

default,  and  lOYQ,  and  at  the  time  oi  the  commencement  or  this  suit, 
being  heard  till  resided,  and  still  doth  reside  (a),  within  the  county  of 
^^•?fvl^  ^^""f     Middlesex and  that  he  always,  from  the  time  of  the  ac- 

paid  the  costs  '  J  ^  ■ 

of  such  dell-     cruinff  of  the  said  supposed  debt,  hath  been,  and  still  is, 

very,  pursuant  "  ^  ^ 

to  Reg.  Gen.  liable  to  be  summoned  and  warned  in  the  county  court  of 

Hii.  4  jr.  4.  ,  , 

s.  7.,  notice  must  Middlesex,  within  the  true  intent  and  meaning  of  thesta- 

be  given  to  such  .  ,  .  .  , 

party  before      tutes  m  such  case,  &c.    (ieneral  demurrer  and  joinder, 

the  objection  is 
made  in  Court. 

entlrtained  on  Steer,  for  the  plaintiff,  took  a  preliminary  objection 

an  ex  parte  affidavit  Stating  that  the  plaintiff's  attorney  had, 

application.  &  i  J  ^ 

Defendant,    qjj  ^j^g  23d  of  May  last,  delivered  copies  of  the  demurrer- 

in  an  action  of  ^  i 

debt  for  work    book  in  this  cause  at  the  chambers  of  the  Lord  Chief 

and  labour, 

pleaded  that  the  Justice,  and  of  Mr.  Justice  L///Ma^^:  that  on  the  fol- 
not  amount  to  lowing  day,  having  ascertained  that  the  defendant's 
fendan?  at*the  attorney  had  not  delivered  copies  of  the  demurrer-book 
br™ugh?resiTed  chambers  of  Mr.  Justice  Taunton,  and  Mr.  Jus- 

in  the  county  of  ^[^q  Patteson,  he  had  also  delivered  copies  at  their 

Middlesex,  and  *■ 

was  liable  to  be  chambers;  and  that  the  defendant  had  not  paid  the 

summoned  in 
the  County 

Court,  &c.  within  the  true  intent  and  meaning  of  the  statutes  in  such  case,  &c.  The  plea 
did  not  deny  that  freehold,  or  title  to  land,  or  an  act  of  bankruptcy,  was  principally  in 
question;  and  it  was,  therefore,  held,  at  all  events,  defective  as  a  plea  under  stat.  23  G.  2. 
c.  33.  s.  19.  {Middlesex  County  Court  Act),  and  bad  on  general  demurrer ;  but, 

Semble,  that  the  matter  alleged  was  not  pleadable  in  bar,  either  by  stat.  6  Edw.  1.  c,  8. 
{Gloucester)  or  23  G.  2.  c  33.  s.  19. 

(a)  As  to  this  last  averment,  in  an  affidavit,  s«e  Mansfield  v.  Brearei/, 
1  ^  E.  35l»  And  as  to  the  words  "if  any,"  see  Gould  v.  Lasburyy 
1  C.  M.  <^  R.254.,  4  Tyrwh.  863. 

costs 
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costs  of  such  copies.  Steer  contended  that,  by  the  gene-  1834<. 
ral  rules,  HiL  4  W.  4.  s.  7.  («),  the  defendant  was  not  „ 

^  Sandall 

entitled  to  be  heard  till  he  had  paid  or  deposited  those  against 

Bennett. 

costs  as  directed  by  the  rule. 

Manse!,  contra,  said  that  the  defendant  had  had  no 
notice  of  the  present  application.  And  it  appeared,  on 
reference  to  the  demurrer-books,  that  there  were  two 
now  in  Court  bearing  the  name  of  the  defendant's 
attorney.  The  objection,  therefore,  was  not  further 
entertained,  and 

Per  Curiam,  On  any  future  occasion,  when  such  an 
objection  is  to  be  taken,  notice  of  it  must  be  given  to 
the  opposite  party;  an  affidavit  on  one  side  only,  with- 
out notice,  is  not  sufficient. 

Mansel  was  called  upon  to  support  his  plea.  By 
the  statute  of  Gloucester,  6  Ed,  I.  c.  8.,  it  is  enacted, 
"  that  none  from  henceforth  shall  have  writs  of  trespass 
before  justices,  unless  he  swear  by  his  faith,  that  the 
goods  taken  away  were  worth  405.  at  the  least."  Lord 
Coke,  in  his  commentary  on  the  statute,  2/^5^.311., 
says,  "  As  the  inferior  courts  which  are  not  of  record 
regularly  cannot  hold  plea  of  debt,  &c.  or  damages, 
but  under  40s.,  so  the  superior  courts  that  are  of  record, 
cannot  hold  plea  of  debt,  &:c.  or  damages  regularly, 
unless  the  sum  amount  to  405.  or  above."  He  also 
says  (in  the  same  page),  that  "  writs  of  trespass  are  here 
put  but  for  an  example,  for  debt,  detinue,  covenant, 
and  the  like."    He  does  indeed  say  afterwards  (p.  312.), 


(a)  5  B.  4;  Ad.  xiv. 


that 
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1834^.  that the  said  words,  millent  405.  al  meins,  have  received 
^  this  construction,  that  the  same  must  so  appear  to  be 

Sandall  ' 

against       of  value  in  the  plaintiff's  count,  for  it  is  not  sufficient 

Bennett. 

that  it  appears  by  verdict  that  the  sum  is  under  4?0s." 
But  in  Kennard  v.  Jones  («),  where  it  appeared,  not  by 
the  record,  but  on  affidavit,  that  the  debt  was  below 
405.,  the  Court  made  a  rule  absolute  to  stay  all  pro- 
ceedings. Lord  Kenyon  saying,  "  This  is  a  very  general 
question,  which  concerns  the  practice  of  the  Court, 
whether  it  shall  be  permitted  to  parties  to  sue  in  the 
superior  courts  for  such  small  sums  as  those  under  405. 
Now  that  is  expressly  prohibited  by  act  of  parliament." 
Then  the  Middlesex  County  Court  Act,  23  G.  2.  c.  33., 
after  providing  (5.  4.),  that  no  person  shall  be  liable  to 
be  summoned  to  the  said  Court,  other  than  those  who 
were  liable  to  be  summoned  to  the  County  Court  of 
Middlesex  before  that  statute  was  made,  proceeds  to  enact 
(sect.  19.),  that  if  any  action  of  debt  or  assumpsit  shall 
be  commenced  in  any  of  his  Majesty's  courts  of  record  at 
Westminster^  and  the  defendant,  at  the  time  of  such  action 
brought,  shall  reside  in  Middlesex^  and  be  liable  to  be 
summoned  to  the  said  County  Court,  and  the  jury  upon 
the  trial  shall  find  the  damages  for  the  plaintiff  under 
405.,  then,  unless  the  judge  shall  certify  as  is  there 
pointed  out,  no  costs  shall  be  awarded  to  the  plaintiflP, 
but  the  defendant  shall  have  double  costs.  That  enact- 
ment is  cumulative  \  it  does  not  abrogate  the  provisions 
of  the  statute  of  Gloucester,  The  prohibition  to  sue  for 
small  debts  in  the  superior  courts  is  direct,  and  may 
be  well  taken  advantage  of  in  pleading ;  and  here  it  is 
shewn  upon  the  record  that  the  writ  is  within  the 


(a)  4  T.  iJ.  495. 


statute 
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statute  of  Gloucester ;  for  the  plea  states  that  the  debt  is 
under  40s.,  and  that,  if  well  pleaded,  is  admitted  by  the 
demurrer.  It  is  for  the  plaintiff  to  shew,  if  he  can, 
that  the  parliamentary  prohibition  relied  upon  by 
Lord  Kenyon  in  the  case  cited,  is  withdrawn  by  the 
statute  23  G.  3.  c,  33. 

Steer^  contra.  There  is  nothing  in  the  statute  of 
Gloucester  to  authorise  any  such  plea  in  bar,  as  to  the 
amount  of  the  sum  claimed ;  nor  does  there  appear  to 
be  any  instance  of  such  a  plea  having  been  pleaded. 
The  statute  says,  that  none  shall  have  writs  of  trespass 
unless  he  swear,  &c.  That  is  merely  a  direction  that 
a  particular  affidavit  is  to  be  made  to  obtain  the  process. 
The  statute  23  G.  2.  c.  33.  clearly  shews  that,  in  the 
contemplation  of  the  legislature  at  that  time,  an  action 
might  be  brought  for  a  debt  below  4O5. ;  the  nineteenth 
section  which  has  been  cited,  only  mulcts  the  plaintiff  in 
double  costs,  unless  the  Judge  shall  certify  as  there  pointed 
out;  thus  admitting  the  right  to  sue  for  such  debt,  and 
to  recover  costs  where  the  Judge  thinks  proper  to  certify. 
In  Kennard  v.  Jones  {a)  the  application  was  to  stay  pro- 
ceedings. [Taunton  J.  That  is  very  different  from 
pleading  iji  bar.]  Where  an  act  of  parliament  is  in- 
tended to  prohibit  any  action  being  maintained  under 
certain  circumstances,  it  is  usual  to  state  so  expressly, 
as  in  24  G.  2.  c.  40.  s.  12. ;  and  it  is  often  provided,  in 
terms,  that  the  act  may  be  pleaded.  In  the  statute  of 
Gloucester  there  is  neither  provision.  And  the  present 
plea,  if  admissible,  is  not  pleaded  conformably  to  stat. 
23  G-  2.  c.  33.  5.  19.;  for  it  does  not  shew  that  the 

(a)  4  T.  R.  495. 

freehold. 


1834. 
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against 
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1834.  fi-eehold,  or  title  to  the  plaintifF's  land,  or  an  act  of 
Sanhatl      bankruptcy,  is  not  principally  in  question. 

against 
Bennett. 

Lord  Denman  C.  J.  It  is  unnecessary  to  decide  in 
this  case  as  to  the  operation  of  the  statute  of  Gloucester. 
The  writs  named  in  that  statute,  c,  8.,  are  writs  of  tres- 
pass only ;  though  Lord  Coke  certainly  holds  that  the 
clause  extends  to  other  writs,  including  debt.  But  it 
seems  clear,  even  if  the  enactment  has  that  general 
effect,  that  it  is,  pro  tan  to,  repealed  by  stat.  23  G.  2.  c.  33. 
s,  19.,  which,  in  the  cases  there  specified,  subjects  the 
plaintiff  in  debt  or  assumpsit,  to  costs,  if  the  jury  find 
the  damages  under  405.,  unless  the  Judge  shall  certify 
that  particular  matters  came  principally  in  question. 
It  follows,  of  course,  that,  as  far  as  that  statute 
operates,  actions  of  debt  or  assumpsit  for  less  than  405. 
may  be  brought  in  a  superior  court.  It  was  properly 
admitted  by  the  defendant's  counsel  that  he  had  to 
contend  that  the  act  of  23  G.  2.  made  no  difference; 
but,  for  the  reason  given,  I  think  it  does.  Besides,  this 
plea  is  a  complete  novelty.  There  have  been  many 
applications  to  the  courts  under  this  act,  but  a  plea  is  a 
new  experiment;  and  the  plea,  if  pleadable,  would  be 
bad  for  not  negativing  the  excepted  cases  in  23  G.  2. 
c,  33.  5.  19. 

Taunton  J.  I  believe  no  person  in  the  profession 
ever  saw  or  heard  of  such  a  plea  as  this.  I  never  did  ; 
and  I  believe  no  precedent  of  such  a  plea  is  to  be 
found  in  any  book  of  pleading,  ancient  or  modern.  I 
do  not  say  that  the  circumstance  of  a  statute  being  old 
does  away  with  its  sanctions ;  but  if  it  had  been  thought 
fchat  the  statute  of  Gloucester  had  the  operation  con- 
tended 
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tended  for  in  this  case,  there  must  have  been  perpetual  1834f. 
opportunities  of  pleading  it.    The  constant  practice, 

^  Sandall 

however,  has  been  to  apply  to  the  courts  on  affidavit.  against 

T»       •     •         /Y»  •         1                          111*  Bennett. 

But  it  is  sufficient  here  to  say  that  the  plea  is  at 
any  rate  bad,  because  it  omits  to  shew  that  this  is  not 
one  of  the  cases  excepted  in  the  nineteenth  section 
of  23  G.  2.  c.  33. 


Patteson  J.  It  is  clear  that  the  plaintiff  is  entitled 
to  judgment.  No  such  plea  as  this  has  been  heard  of 
since  pleading  began.  And  the  plea,  as  framed,  does 
not  point  at  the  statute  of  Gloucester,  but  the  Middlesex 
County  Court  Act.  I  do  not  mean  to  say  that  part  of 
the  plea  might  not  be  rejected,  if  enough  remained  with- 
out it ;  but  here,  if  we  suppose  that  there  is  no  such ' 
statute  as  23  G.  2.  c.  33.,  it  is  clear  that  the  plea  is  not 
properly  pleaded. 

Williams  J.  The  plea  is  at  all  events  bad,  from 
the  manner  in  which  it  is  framed ;  but  I  by  no  means 
say  that  if  that  were  otherwise  such  a  plea  could  be  avail- 
able. The  defendant  should  have  applied  to  the  Court 
to  stay  proceedings,  or  for  leave  to  enter  a  suggestion 
in  the  usual  way. 

Judgment  for  the  plaintiff  (a). 

I  (a)  See  2  Tidd,  c.  40.  p.  960.  9th  ed.,  and  the  authorities  there  cited. 
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wednesdat/,      The  KiNG  agdinst  The  Inhabitants  of  St. 

Nov.  1 9th. 

Martin  s,  Leicester. 


To  prove  a  set- 
tlement by 
renting  a  tene- 
ment under 
Stat.  59  G.  3. 
c.  50.,  the  fol- 
lowing evidence 
of  the  taking 
was  given.  A 
■witness  pro- 
duced a  book 
containing  this 


appeal  against  an  order  of  justices,  removing 
Elizabeth  Simpson,  widow,  from  the  parish  of  St, 
Margarefs  to  the  parish  of  St.  Martin,  both  in  Leicester^ 
the  sessions  confirmed  the  order,  subject  to  the  opinion 
of  this  court  on  the  following  case :  — 

Thomas  Simpson,  deceased,  the  husband  of  the  pauper, 
occupied  a  house  at  11/.  per  annum,  in  the  appellant 
stamped,  in  his  parish,  from  Lady 'day  1820  to  Midsummer  1821,  under 
"^Agreed  wfth   Sir  William  Walker;  and  five  receipts  were  put  in, 

T.  S.''  (the 
pauper)  "to 
have  the  house 
in  P.,  now 
occupied  by  W.^ 
at  11/.  per 
annum,  to  be 
paid  quarterly, 
quarter's  notice 
to  be  given 
on  either  side ; 
to  leave  in 
same  repair  as 
he  found  it." 
The  witness 
stated  that  he 
let  the  house  as 


Sir  William  Walker;  and  five  receipts  were  put  in,  of 
2/.  155.  each  for  a  quarter's  rent  received  for  Sir  V/,  W. 
from  Simpson,  dated  respectively  26th  July  1820  ("for 
a  quarter's  rent  due  the  6th  of  the  same  month,  1820  ") ; 
17th  October  1820,  20th  January  1821,  11th  April  1821, 
5th  July  1821.  To  prove  the  taking,  Mr.  William 
Walker,  son  of  Sir  William,  was  called,  who  produced  a 
book,  containing  the  following  entry  made  by  the  wit- 
ness; viz.  March  24th,  1820;  agreed  with  Thomas 
Simpson  to  have  the  house  in  Peacock  Lane,  now  occu- 

agent  to  the 
owner,  and 

that  the  terms  were  reduced  to  writing  to  prevent  mistake,  and  signed  by  the  pauper's  wife 
to  bind  her  husband,  who  was  not  present ;  but  there  was  no  other  signature.  The  pauper 
occupied,  and  appeared  to  have  paid  rent  quarterly  for  some  time,  at  the  rate  above  mentioned : 
Held  that  the  sessions  not  having  found  that  the  wife  was  authorized  by  the  pauper,  the 
above  entry  was  not  an  agreement  for  a  lease,  nor  a  lease  ;  and  that  the  witness  might  look 
at  it  to  refresh  his  memory,  without  its  being  produced  in  evidence. 

The  witness  stated,  that  he  had  no  memory  of  these  things  but  from  the  book,  but  that 
on  reading  the  entry  he  had  no  doubt.  The  sessions  having  affirmed  the  settlement,  with- 
out statino-  expressly  any  further  evidence  of  the  taking:  Held,  that  this  Court  could  not 
infer  that  the  sessions  had  no  evidence  of  a  parol  letting  without  taking  the  terms  from  the 
entry. 

Per  Patteson  J.  The  stamp  imposed,  by  stat,  55  G.  3.  c  184.,  on  agreements  under 
hand,  appiies  only  to  agreements,  which,  per  se,  are  binding  as  agreements. 

pied 
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pied  by  William^  at  11/.  per  annum,  to  be  paid  qiiar-  1834. 
terly;  quarter's  notice  to  be  given  on  either  side;  to  xh~~K~a 
leave  in  same  repair  he  found  it."    The  witness  further  against 

The  Inhabit- 

stated,  that  he  let  the  house  as  agent  to  his  father,  who       ants  of 

.  .         St.  Martin's, 

was  present,  and  that  the  terms  were  reduced  to  writmg  Leicester. 
to  prevent  mistake,  and  signed  by  the  wife  of  Thomas 
Simpson,  on  purpose  to  bind  her  husband,  the  husband 
himself  not  being  present;  but  that  the  entry  was  not 
signed  by  the  witness,  nor  by  Sir  W»  W.,  nor  did 
Walker's  name  appear  in  any  part.  He  further  stated 
that  he  had  no  memory  of  these  things  but  from  the 
book,  without  which  he  should  not  of  his  own  knowledge 
be  able  to  speak  to  the  fact,  but  on  reading  the  entry  he 
had  no  doubt  that  the  fact  really  happened.  It  was 
objected,  for  the  appellants,  that  the  entry  was  inad-  • 
missible  for  want  of  a  stamp ;  and  that  parol  evidence 
of  the  letting  could  not  be  given.  The  Court  held  that 
the  witness  might  look  at  the  entry  to  refresh  his 
memory,  and  give  parol  evidence  of  the  letting;  and, 
upon  such  evidence,  they  confirmed  they  order. 

Sir  James  Scarlett,  Hildijard,  and  Mellor,  were  to 
have  argued  in  support  of  the  order  of  sessions,  but  the 
Court  called  upon 

Humfrey,  Follett,  and  White,  contra.  This  writing 
could  not  be  received  for  want  of  a  stamp,  according  to 
Stat.  55  G.  3.  c,  184-.  sched.  part  1.  Lease ;  and  parol 
evidence  of  the  taking  could  not  be  received,  because 
the  contract  was  in  writing :  Hodges  v.  Drakeford  [a), 
Rex  v.  St,  Paul's,  Bedford  {b).    That  this  was  the  con- 


(a)  1  N.  R.  270. 


(6)  6  T.  R.  452. 
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1834.      tract  under  which  the  premises  were  taken,  is  shewn 
by  the  fact  that  there  was  no  other  contract.  The 

The  King  \ 

against       object  of  reducing  the  terms  to  writing  is  expressly 

The  Inhabit- 
ants of       stated  to  be,  the  binding  of  one  of  the  parties.  No 

Leicester.  '  objection  Can  be  taken  to  the  want  of  authority  on  the 
part  of  the  wife,  for  the  husband  occupies  immediately 
after  her  act,  and  thereby  ratifies  it.  In  Payne  v. 
Ives  [a\  Holroyd  J.  thus  states  the  law :  "  It  has,  I 
think,  been  held,  that  an  agreement  beginning  '  It  is 
agreed,*  and  signed  by  one  of  the  parties  only,  was  not 
binding  upon  the  other  party,  until  accepted  hy  him" 
It  cannot  be  said  that  this  was  merely  an  agreement, 
and,  therefore,  that  the  value  being  under  20/.,  no 
stamp  was  required,  for  it  was  not  executor}^,  but  con- 
ferred an  immediate  interest ;  Poole  v.  Beniley  {h\  Doe 
dem.  Pearson  v.  Ries  {c).  In  this  last  case  Tindal  C.  J. 
said,  that  the  acts  of  the  parties  might  be  looked  to  if 
the  words  of  the  instrument  were  ambiguous ;  and  here 
there  is  an  actual  occupation  on  the  terms  contained  in 
the  writing.  \Taunton  J.  An  agreement  for  a  lease,  nnder 
which  the  rent  is  as  much  as  5/.,  requires  a  stamp  (t?)]. 
Besides,  the  sessions  are  clearly  wrong;  for  they  do 
not  shew  that  any  proof,  in  fact,  was  given  of  any  taking 
(parol  or  other),  except  by  this  writing.  The  witness 
who  is  called  to  prove  the  taking  knows  of  nothing 
but  the  writing.  It  must  be  assumed  that  the  whole 
evidence,  on  this  point,  is  set  out  in  the  case.  [Lord 
Denman  C.  J.  I  do  not  know  that.  The  only 
question  which  the  sessions  seem  to  have  left  to  us 
is,  whether  they  did  right  in  permitting  the  witness  to 
look  at  the  writing.    We  must  assume  that  they  had 

(a)  3  Z>.  ^  JS.  668.  (b)  12  East,  168.  (c)  8  Bing.  178, 

(d)  55  G.  3.  e.  184.    Sched.  Parti,  tit.  Agrstment. 

from 
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from  the  witness  the  necessary  evidence  of  a  taking.] 
Even  supposing  this  to  be  a  mere  memorandum,  such  as 
the  witness  might  refresh  his  memory  from,  still  his 
evidence  does  not  go  far  enough.  He  says,  after  look- 
ing at  the  memorandum,  that  he  has  no  doubt;  but  that 
he  has  no  memory  of  these  things ;  so  that  his  ifiemory, 
after  being  refreshed,    does   not   supply   the  proof. 


The  King 
against 
The  Inhabit- 
ants of 
St.  Martin's, 
Leicester. 


1834. 


[Taunton  J.    When  a  bond  is  put  into  the  hands 
of  an  attesting  witness,  and  he  says,  that  he  does  not  j 
recollect  attesting,   but  that,   from  seeing  his  name  i 
there,  he  has  no  doubt  that  he  did,  is  not  that  proof  | 
of  his  attestation  ?]    A  naked  fact  may  be  so  proved : 
Maugham  v.  Huhhard  {a) ;  but  here  the  question  was  as 
to  proof  of  the  contents  of  an  instrument,  or  of  particu-  j 
lars  appearing  from  those  contents  only.    Could  a  wit-' 
ness  prove  what  lands  were  conveyed  by  a  particular 
deed  by  looking  at  the  parcels  in  a  long  conveyance,  j 
and  then  swearing  that,  although  he  still  had  no  recol- 
lection of  his  own,  he  had  no  doubt,  from  the  fact  of  the  i 
parcels  appearing  there,    that  they  were  conveyed?  I 
Here  the  material  question  is,  as  to  the  tei^ms  of  the 
taking,  which  must  satisfy  stat.  59  G.  3.  c.  50.     In  i 
Hex  v.  Holy  Trinity^  Kin gston-upoii- Hull  {b),   it   was  j 
admitted  in  argument,  that  if  it  had  been  necessary  to  j 
prove  the  terms  of  the  taking,  the  writing  must  have  j 
been  looked  to :  but,  that  being  a  case  of  a  settlement  j 
before  stat.  59  G.  3.  c.  50.,  nothing  there  was  to  be  < 
proved  except  the  fact  of  the  tenancy.    In  Doe  dem,  \ 
Church  V.  Perkins  (c),  it  was  held,  that  if  a  witness  cannot 
swear  to  a  fact  any  farther  than  as  finding  it  entered  in  1 
a  paper,  the  paper  must  be  produced.    But  the  witness 

(a)  SB.^C.  14.  (6)  1  B.^  C.  613.  {c)  3  T.  R.  749. 


P  3 
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The  King 
against 
The  Inhabit- 
ants of 
\  St.  Martin's, 
Leicester. 


here  was  not  entitled  to  refresh  his  memory  at  all  from 
the  writing,  for  that  writing  was  the  actual  contract; 
and  if  such  an  use  of  written  contracts  were  permitted, 
the  stamp  laws  would  be  easily  evaded. 

Lord  Denman  C.  J.  It  is  quite  clear  that,  if  this  be 
either  a  lease  or  an  agreement  for  a  lease,  the  sessions 
are  wrong.  But  it  is  a  mere  memorandum  for  the  pur- 
pose of  preventing  mistakes,  just  as  if  nothing  had 
been  put  down  but  figures.  It  is  true,  the  case  states 
that  the  writing  was  signed  by  the  wife  on  purpose  to 
bind  the  husband ;  but  it  does  not  appear  that  she  was 
authorised  by  him,  or  that  he  recognised  her  act.  It  is, 
therefore,  neither  a  lease  nor  an  agreement,  and  con- 
sequently no  stamp  was  necessary.  Then  it  is  said 
that  no  letting  by  parol  was  proved ;  the  witness's  state- 
ment was,  that  he  had  no  memory  of  these  things,  but, 
on  reading  the  entry,  he  had  no  doubt  that  the  fact 
really  happened.  The  sessions  permitted  him  to  look 
at  the  entry  for  the  mere  purpose  of  refreshing  his 
memory,  and  that  was  quite  right.  We  cannot  here 
infer  whether,  when  his  memory  was  so  refreshed,  he 
swore  distinctly  or  not. 

Taunton  J.  I  am  altogether  of  the  same  opinion. 
Independently  of  what  has  already  been  pointed  out, 
five  receipts  were  put  in,  which  furnished  a  strong  pre- 
sumption of  a  taking  from  year  to  year.  The  entry  was 
a  mere  memorandum  for  the  convenience  of  the  parties. 


Patteson  J.  I  'am  entirely  of  the  same  opinion. 
Taking  this  as  an  agreement,  the  statute  («)  imposes  a 

(a)  Stat.  55  G.  S.  c.  184.  sched.  part  1.  Agreement. 

stamp 
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stamp  upon  agreements  under  hand  only,  meaning  such  as  18:34. 

have  per  se  the  binding  effect  of  an  agreement.    It  is  said 

that  there  vvas  a  subsequent  assent  by  the  party  taking ;  against 

The  Inhabit- 
that,  however,  is  not  the  question.    Could  either  party       ants  of 

have  enforced  his  rights  by  the  agreement?  would  an  Leicester,^' 

action  have  lain  upon  it  ?    The  wife  had  no  authority ; 

if  she  had,  the  sessions  should  have  so  found.    This  is, 

therefore,  neither  a  lease  nor  an  agreement :  it  was  put 

into  the  witness's  hands  to  refresh  his  memory,  and  that 

was  right.  The  authority  of  Doe  dem.  Church  v.  Perkins{a) 

has  been  pushed  too  far  in  the  argument ;  all  that  was 

there  decided  was,  that  a  witness  could  not  refresh  his 

memory  by  extracts ;  that  if  he  could  not  recollect  the 

facts  independently  of  the  writing,  the  original  writing 

ought  to  have  been  in  Court,  in  order  that  the  othev 

party  might  cross-examine:  not  that  such  writing  is  to 

be  made  evidence  itself,  but  that  the  other  party  is  to 

have  the  benefit  of  the  witness's  refreshing  his  memory 

by  every  part.    In  Tanner  v.  Taylor,  cited  in  Doe  dem. 

Church  V.  Perkins  (b),  a  witness  was  not  permitted  to 

use  an  account  which  had  been  extracted  from  a  book 

not  in  Court ;  he  not  being  able  to  swear  to  the  facts 

further  than  as  finding  them  in  the  book.    The  writing 

is  not  made  evidence  by  its  having  been  used  for  the 

purpose  of  refreshing  the  memory ;  but  still  the  other 

side  ought  to  see  it  (c).    The  distinction  contended  for 

in  argument  may  be  open  to  discussion,  but  it  is  one  of 

which  I  do  not  see  the  sense. 

Williams  J.  I  am  of  the  same  opinion.  There 
can  be  no  doubt  that  the  complaint  at  sessions  was 

(a)  S  T.  R.  749.  (6)  3  T.  R.  754. 

(c)  See  Burton  v.  Plummer,  post,  N'ov.  24  th. 
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against 
The  Inhabit- 
ants of 
St.  Martin's, 
Leicester. 


that  it  was  not  competent  to  the  witness  to  refresh  his 
memory  by  looking  at  the  writing;  and  this  is  the 
question  presented  to  us  by  the  signed  case. 

Order  of  sessions  confirmed. 


Wednesday,  The  KiNG  ttgainst  GwYER  and  Manley. 

Nov.  1 9th. 

Overseers  of  appeal  against  the  accounts  of  Henry  Wyndham 

the  poor  may  V-/ 

not  charge  the  Gwyer  and  Samuel  Manley,  as  overseers  of  the  poor 

their^accountsr  parish  of  Bedminster  in  the  county  of  Somerset, 

lowbg'pay-"  instance  of  Richard  Lindsey  Sutton,  the  sessions 

™^For  making  ^^^^^^^  some  of  the  items,  wholly  disallowed  others, 

poor  rates;  gjj^j  disallowed  some  subject  to  a  case.    The  appeal  was 

For  making  *^                                       *  ^ 

divisions  of  the  against  two  accounts  ;  one,  for  the  period  from  the  25th 

same; 

For  making  of  March  to  the  29th  of  September  1832,  the  other,  from 

copy  of  the  •        i    i               i            i       p   n  ,r  » 

same  for  the  the  last-mentioned  day  to  the  25th  oi  March  1833. 

collectors:  rr<i                           c  ^^ 

Payments  to  The  case  was  as  follows  :  — 

for  exTmFntng,  ^hc  appellant  was  a  parishioner  of  Bedminster,  and 

making  up,  rated  in  the  second  only  of  three  rates  made  during 

and  entering  o 

the  accounts  of  the  year.    The  first  rate  was  made  April  26th  1832  ; 

the  year,  and 

list  of  de-  the  second,  October  4:ih.  1832;  the  third,  February  11th 

faulters  on  the 

rates;  1833.    The  appellant  was  also  rated  from  the  25th  of 

paidXrtol!  March  1833,  to  the  time  of  the  appeal.    Some  of  the 

ratesT-?^  items  objected  to  in  the  notice  of  appeal,  and  disallowed 

Although  1^        sessions,  were  the  following :  — 

such  charges  j                       '  o 

have  been  au-  Qi  g^,  for  making  the  poor-rates  in  October  1832  and 

thorized  by  or 

resolutions  of  February  \SS3. 

vestry. 

A  parishioner  appealed  against  overseers'  accounts  for  the  year,  containing  the  above 
items.  Three  rates,  (referred  to  by  the  items,)  had  been  made  during  the  year.  The  ap- 
pellant was  assessed  to  the  second  only,  but  he  was  assessed  to  the  rates  of  the  following 

year,  and  until  the  time  of  the  appeal.     Some  of  the  above  items  related  to  periods  not 

within  the  time  for  which  the  appellant  was  rated.  It  did  not  appear  vi  hich  of  the  rates 
was  applied  to  any  of  the  disbursements  objected  to  :  Held,  that  the  appeal  lay. 

51  5s.  for 
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51.  5s,  for  making  two  divisions  of  the  same.  1834. 
31,  1 05.  for  makini?  a  copy  of  the  said  rates  for  the  col-  " 

°  ^  *'  The  Kino 

lectors.  against 

GWYKR. 

12/.  6s.  paid  to  the  accountant  for  examining,  making  up, 
and  entering  the  accounts  of  the  year,  and  the  list  of 
defaulters  in  each  of  the  three  rates. 

661,  195.  9d.  paid  poundage  for  collecting  2679/.  145.  6d. 

Two  other  items,  of  33/.  l5.  Sd,  and  11/.  135.  6i/.,  for 
like  poundage. 

The  parish  of  Bedminster  is  twenty-one  miles  in  cir- 
cumference, and  contains  a  population  of  13,000  persons. 
The  sums  collected  for  the  relief  of  the  poor  amounted 
in  each  year  to  8000/.  and  upwards.  In  the  year  from 
March  1832  to  March  1833,  there  were,  as  usual,  two 
churchwardens  and  four  overseers.  Before  this  yeat 
the  parish  had  an  assistant  overseer,  but  there  was  no 
evidence  of  his  appointment.  The  parish  had  employed 
an  accountant  to  make  up  their  accounts,  and  when  a 
new  rate  was  made,  the  accountant  was  employed  to 
draw  out  a  list  of  defaulters,  and  such  list,  for  the  three 
rates  made  in  this  year,  occupied  150  folio  sheets.  In 
this  year  the  vestry  allowed  a  clerk  a  salary  of  50/.  to 
assist  the  overseer,  but  it  was  no  part  of  his  duty  as 
clerk  to  do  any  business  for  which  any  of  the  sums 
above  mentioned  are  charged. 

The  affairs  of  this  parish  are  managed  by  a  common- 
law  vestry,  and,  at  a  vestry  duly  held  on  the  2d  of 
April  1832,  it  was  resolved  "  That,  in  the  present  em- 
barrassed state  of  the  parish,  no  assistant  overseer  or 
overseers  be  elected,  but  that  power  be  given  to  the 
present  overseers  to  call  in  what  assistance  they  may 
stand  in  need  of."  This  was  signed  by  the  chairman 
of  the  meeting,  and  remained  in  the  book  in  which  the 

resolutions 
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1834.      resolutions  of  the  parish  were  generally  entered,  and 

^        which  each  parishioner  had  power  to  inspect.  Under 

against  the  authority  of  this  resolution  the  several  sums  herein- 
GwyER. 

before  mentioned  were  expended  by  the  overseers  who 
required  assistance.  The  sums  paid  for  poundage  were 
paid  to  collectors  for  collecting  the  monies  due  on  the 
three  rates. 

Besides  the  general  resolution  before  mentioned,  the 
vestry,  duly  held  on  the  9th  of  September  1831,  came  to 
the  resolution  following  (which  was  entered  in  the  same 
book):  and  one  question  for  the  opinion  of  the  Court 
was,  Whether  this,  not  having  been  passed  during  the 
overseers'  year,  was  admissible  in  evidence  on  the  pre- 
sent appeal  (a)  ?  "  Resolved  that  Mr.  Harpur  be  paid 
and  allowed  at  the  rate  of  6d.  in  the  pound  upon  all 
sums  collected,  including  the  expenses  incident  to  pro- 
ceedings before  magistrates,  and  that  the  same  be 
allowed  in  the  overseers'  accounts."  This  resolution 
has  never  been  rescinded,  and  Mr.  Harpur  collected 
the  rates  and  was  paid  fresh  poundage  up  to  the  4th 
of  October  1832;  and  he  also  collected  the  first  rate, 
and  received  as  poundage  66/.  19s.  9d. 

On  the  4th  of  October  1832,  at  a  similar  vestry,  it 
was  resolved,  "  That  a  rate  of  45.  in  the  pound  be 
granted  to  the  overseers  for  the  relief  of  the  poor,  and 
that  the  sum  of  4;d,  in  the  pound  be  allowed  the 
overseers  for  collecting  the  same."  This  rate  was  col- 
lected by  certain  collectors,  who  received  for  their 
labour  the  before-mentioned  sum  of  S3l,  Is.  Sd.,  being 

(a)  On  this  question,  Rogers,  in  opposition  to  the  order  of  sessions, 
referred  to  Mawley  v.  Barbet,  2  Esp.  687.  ;  but  the  point  was  not  further 
discussed,  the  appellant's  counsel  relying  upon  the  invalidity  of  such  a 
resolution,  whenever  made. 

^d. 
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4c?.  in  the  pound  on  monies  collected  by  them  upon  the 
said  rate. 

At  a  meeting  of  the  same  vestry,  on  the  21st  of 
February  1833,  at  which  the  appellant  was  present,  it 
was  "  Resolved  that  Mr.  James  Blake  and  Mr.  John 
Hurford  be  appointed  collectors  for  the  third  rate  for 
the  present  year,  and  that  they  be  respectively  paid  6d» 
in  the  pound  on  the  amount  of  their  collection,  and  that 
the  sum  be  allowed  in  the  present  overseers'  accounts.'* 
The  appellant  did  not  sign  this  resolution.  Under  the 
sanction  of  it,  Mr.  Blake  and  Mr.  Hurford  collected 
the  third  rate,  and  received  11/.  135.  6c?.,  being  the 
poundage  on  their  respective  collections.  All  the  other 
sums  herein-before  mentioned  were  paid  by  the  over- 
seers to  other  persons  for  work  bona  fide  done.  The 
charges  were  reasonable  and  fair.  The  question  for  the 
opinion  of  the  Court  was,  whether,  under  any  of  these 
resolutions,  or  otherwise,  the  overseers  had  any  au- 
thority to  include  these  items  in  their  accounts  ? 

Jeremy  and  Moody  in  support  of  the  order  of  ses- 
sions. The  overseers  cannot,  even  with  the  sanction 
of  a  vestry,  tax  the  inhabitants  for  payments  in  respect 
of  labour  which  the  law  casts  upon  the  overseers  them- 
selves. In  Rex  V.  WelcJi  (a)  a  majority  of  the  vestry 
had  agreed  to  the  appointment  of  an  individual  as 
assistant  to  the  overseers,  who  were  to  pay  him  a  salary 
of  20/.  out  of  the  poor-rates.  The  20/.  having  been 
allowed  in  the  overseers'  accounts,  and  the  allowance 
confirmed  at  sessions,  this  Court  held  that  the  parish 
money  could  not  be  so  applied,  even  with  the  consent 
of  the  vestry.    Lord  Mansfield  said,    It  is  a  hard  case 

(a)  1  Bott.  c.  2.  S.4,  pi,  346.  p.  341.  6th  ed. 
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ISS^.  upon  these  officers,  who  have  paid  the  money  by  the 
'   ~      direction  of  the  parish,  and  no  fraud  or  contrivance 

rhe  King  ^ 

against      imputed ;  but  I  cannot  make  it  a  legal  act.    It  is  a 

GWYER. 

great  burthen,  but  the  statute  meant  to  throw  it  on  the 
overseers,  and  that  they  should  do  it  without  fee  or 
reward."  The  hardship  is  now  removed,  because  the 
Stat.  59  G.  3.  c.  12.  s.  7.  gives  a  legal  mode  of  appoint- 
ing assistant  overseers,  with  a  salary ;  but  it  also  enables 
the  parish  to  take  security  from  the  persons  so  ap- 
pointed, for  their  faithful  execution  of  the  office.  Great 
mischief  might  ensue  if  overseers  could  delegate  their 
authority  to  clerks  without  any  of  the  restrictions  pro- 
vided by  the  statute,  divesting  themselves  of  responsi- 
bility, and  not  fixing  any  upon  those  whom  they  employ. 
Before  the  act,  an  assistant  could  not  be  appointed ; 
since  the  act,  if  it  be  done,  it  must  be  under  the  proper 
regulations.  It  is  not  shewn  by  the  case  that  the  assist- 
ance here  was  called  for  as  a  matter  of  absolute  neces- 
sity; and  if  the  allowance  of  it  be  not  otherwise  justified, 
no  legal  sanction  can  be  affi3rded  by  a  resolution  in 
vestry.  Even  before  the  statute  providing  for  the  ap- 
pointment of  assistant  overseers,  there  was  a  remedy 
for  the  inconvenience  arising  from  the  extent  of  parishes 
by  the  power  given  of  subdividing  them,  under  stat. 
13  &  14  Car,  2.  c.  12.  s.  21.  There  are  many  cases 
in  which  the  Court  has  discouraged  allowances  made  to 
overseers  beyond  the  amount  of  their  actual  and  legal 
expenses ;  Rex  v.  Glyde  (a),  Reoc  v.  Th.e  Earl  of  Ash- 
hurnham  (6),  Rex  v.  The  Overseers  of  St.  Peter  the  Great, 
Chichester  {c\  Rex  v.  Bird  (tZ).  The  last  two  cases 
related  to  law  expenses ;  and  in  Rex  v.  The  Inhabitants 

[a)  2M.^S.  323. 

(6)  2Nol,  P.  L.  c.  35.  s.  8.462.  note  (4).  4th  ed. 

(c)  1  Bott,  c.  2.  s.  4.  pi.  343,  p.  340.  6th  ed.       (d)  2  B.  4;  Aid.  522. 
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of  Essex  (fl),  Lord  Kenyon,  speaking  of  the  cases  where 
such  costs  are  to  be  defrayed  out  of  the  poor-rates ;  viz. 
on  the  defence  of  appeals  against  orders  of  removal, 
puts  the  allowance  even  of  those  on  the  ground  of 
necessity,  in  consequence  of  the  litigation  introduced  by 
13  &  14  Car,  2.  c.  12. 

Rogers  and  Bere  contra.  The  vestry  might  properly 
allow  these  items ;  and,  even  laying  out  of  consideration 
the  resolutions  in  vestry,  the  charges  are  incidental  to 
the  collection  of  the  poor-rate,  and  are  found  by  the 
sessions  to  have  been  "  reasonable  and  fair.'*  This  case 
is  not  like  Rex  v.  Glyde  [b)  and  Rex  v.  Welch  (c),  where 
salaries  were  paid  to  overseers :  here  all  the  money 
received  has  been  paid  over  by  the  officers,  and  that  in 
satisfaction  of  reasonable  charges,  and  for  matters 
which  were  needful.  Lord  Mansfield's  observation  in 
Rex  V.  Welch  (c),  that  the  overseers  are  to  do  the 
duty  thrown  upon  them  without  fee  or  reward," 
does  not  affect  these  parties.  There  the  attempt 
had  been  to  appoint  an  assistant  overseer  with  a 
salary,  before  the  stat.  59  G.  3.  c,  12.;  here  no  such 
endeavour  is  made.  In  neither  of  the  last-mentioned 
cases  does  it  appear,  as  it  does  here  by  the  resolutions, 
that  the  assistance  was  actually  necessary.  The  ob- 
servation of  Lord  Kenyon  in  Rex  v.  The  Inhabitants  of 
Essex  (a)  shews,  that  where  a  necessity  does  arise,  even 
a  new  description  of  expense  is  allowable.  In  Rex  v. 
Bird{d)  the  overseers  had  paid  a  constable  his  costs 
incurred  in  prosecuting  for  an  assault  upon  himself: 
that  was  an  expenditure  not  directed  or  sanctioned  by 

(a)  4  T.  R.  594.  (b)  2  M.  ^  S.  323. 

(e)  1  Bott,  c.  2.  s.  4.  pi.  346.  p.  341.  6th  ed.       (d)  2  B.  4;  Aid.  522. 
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1834?.      a  vestry,  and  it  had  no  bearing  upon  the  regular  duties 
of  an  overseer  in  his  transactions  with  the  constable. 

The  King 

against       Rex  V.  The  Earl  of  Ashburnham  (a)  was  a  case  of  great 

GWY^R.  .  ,  .         ,  J       1  ^  T 

misconduct  HI  the  overseers;  and  there,  Aston  says, 
"  The  churchwardens  and  overseers  are  to  be  allowed 
only  for  their  bare  expenses;"  which  is  all  the  officers 
seek  in  this  case.  In  Rex  v.  MicMefield  [b)  Ashhurst  J. 
said,  "  Wherever  money  is  expended  for  the  good,  and 
on  the  business  of  the  parish,  the  overseers  must  be 
reimbursed ; "  though,  in  the  particular  case,  where  the 
overseers  had  improperly  incurred  the  expense  of  an 
action,  he  held  that  they  were  not  entided  to  charge  it 
on  the  parish  ;  and  he  intimates,  in  that  case,  that  the 
vestry  would  have  been  the  proper  judges  whether  the 
suit  should  be  incurred  or  not.  The  principle  to  be 
deduced  from  this  and  the  other  cases  is,  that  where 
money  has  been  expended  by  the  officers  fairly  and 
reasonably  in  the  bona  fide  discharge  of  their  duty, 
they  ought  to  be  allowed  such  expenses ;  and  the  vestry 
are  to  judge  whether  any  particular  description  of  ex- 
pense is  fair  and  reasonable.  There  is  no  later  case 
establishing  any  different  rule ;  and  the  principle  is  the 
only  subject  of  consideration  for  this^Court :  any  ques- 
tion that  might  arise  as  to  amount  was  for  the  ses- 
sions. 

The  case  states  that  Sutton,  the  appellant,  was  rated 
in  the  second  only  of  the  three  rates  made  in  1832 — 3. 
He  can  only  appeal  against  so  much  of  the  expenditure 
as  took  place  while  he  was  rated.  In  Rex  v.  2'he  Jus- 
tices of  Somersetshire  (r),  where  the  sessions  had  refused 
to  hear  an  appeal  against  overseers'  accounts  because 

(a)  2  Nol.  P.  L,  c.  35.  s.  8.  462.  note  (4),  4th  ed. 

{b)  Cald,  509.  (c)  7  J?.  |-  C.  681,  note  (o). 

the 


IN  THE   F^FTII   Y£AR  OF   WILLIAM  IV. 


223 


the  appellant's  notice  did  not  state  that  he  was  a  party  1834. 
aggrieved,  Lord  Tenterden,  though  he  decided  that  a     xhe  King 
mandamus  should  go,  admitted  that,  if  the  appellant  against 
should  turn  out  to  be  a  mere  stranger,  the  sessions 
might  refuse  to  hear  him.    The  appellant  here  is,  as  to 
two  parts  of  the  year,  a  mere  stranger;  and  it  would 
be  hard  if  a  party,  getting  himself  put  upon  the  rate  at 
a  late  period  of  the  year,  could  disturb  all  that  had 
been  done  before.    {Jeremy  here  referred  to  Hex  v. 
Goodcheap  (a).] 

At  all  events,  the  appellant  was  bound  by  every  re- 
solution of  a  vestry  at  which  he  was,  or  might  have 
been,  present ;  Clutton  v.  Cherry  {b).  The  vestry  is  the 
parish  duly  assembled  :  "  When  they  are  met,  the  major 
part  present  will  bind  the  wiiole  parish;"  4  BvrrCsEccL 
Law,  9.  (c),  tit.  Vestry,  [Lord  Denman  C.  J.  A  party 
could  only  be  bound  by  acts  which  they  had  authority 
to  do.]  The  observation,  of  course,  is  not  extended 
to  any  thing,  strictly  speaking,  illegal.  Even  a  gift  of 
the  goods  of  the  parish  by  the  churchwardens  is  good,  if 
made  with  the  assent  of  the  vestry,  though  not  else ; 
4  Vin,  Abr.  Churchwardens,  A.  pi.  3.  It  is  said  in  Rogers 
V.  Davenant{d)  that,  if  a  tax  be  illegally  imposed, 
as  by  a  commission  from  the  bishop  to  the  parson 
and  some  of  the  parishioners  to  assess  a  tax,  yet  if 
it  be  assented  to  and  confirmed  by  the  major  part 
of  the  parishioners,"  such  tax  may  be  enforced  by  ex- 
communication. It  may  be  presumed  that  a  tax  not  in 
itself  illegal  is  meant.  So  in  Wilkinsoji  v.  Malin  [e) 
it  was  held  in  the  case  of  trustees  of  a  charity  esta- 

(a)  6  T.  R.  159.  {h)  2  PhUlimore's  Sep.  380. 

(cj  8th  ed.  From  Wats.  Clerg.  Law,  c.  39.  p.  396. 

(d)  1  Mod.  194. 

(e)  2  Cro.  ^  J.  636.    S.  C.  2  Tyrw.  544. 
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1834.  blished  for  parochial  purposes,  that  the  act  of  a  majority 
of  such  trustees,  assembled  for  the  discharge  of  their 
public  trust,  was  the  act  of  the  whole,  ilaunton  J. 
The  question  here  is,  not  whether  a  majority  of  the 
vestry  can  bind  the  parish,  but  whether  a  vestry  under 
any  circumstances  could  authorize  the  expenditure  in 
question.  The  whole  resolves  itself  into  an  examin- 
ation of  the  nature  of  the  particular  items].  The  ses- 
sions have  found  that  the  charges  were  in  themselves 
fair.  Supposing  that  they  were  made  for  the  perform- 
ance of  duties  which,  in  strictness,  devolved  upon  the 
overseers  themselves ;  the  parish  might,  by  an  express 
agreement,  allow  such  duties  to  be  discharged  by  others, 
at  the  public  expense.  It  is  the  duty  of  justices  of 
the  peace  to  act  at  sessions  without  stipend  (a) ;  yet 
a  county  may  appoint  a  stipendiary  chairman.  It  is 
the  duty  of  every  person  to  give  information  of  a  felony; 
yet  an  action  lies  for  a  reward  expressly  promised  for 
giving  such  remuneration.  Besides,  some  of  the  pre- 
sent items  are  not  within  the  ordinary  duty  of  over- 
seers ;  as,  examining,  making  up,  and  entering  the 
accounts  ;  when  overseers  have  verified  their  accounts  on 
oath,  their  strict  duty  is  at  an  end.  They  are  not  bound 
to  make  lists  of  defaulters,  or  copies  of  the  rates  for 
collectors.  These  were  things  done,  not  in  discharge 
of  the  duty  of  overseer,  but  by  agreement  and  contract, 
such  as  the  parish  might  have  made  with  any  other 
parties,  and  they  were  beneficial  to  the  parish  and  to 
each  inhabitant  who  might  be  afterwards  called  upon 
to  act  as  overseer. 

Lord  Denman  C.  J.    This  was  an  appeal  against 
overseers'  accounts  from  the  25th  of  March  ]8o2  to  the 


(a)  Except  ats  directed  by  stat,'  l2  Mic,  2,  c,  10.  ' 
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25th  of  March  1833  ;  and  it  has  been  contended  that  the  1834. 
appellant,  not  havinaj  been  a  rated  parishioner  durin^j 

'  ^  ^  ^       The  King 

the  whole  of  that  time,  cannot  object  to  such  part  of  the  agaiiist 

GWYER. 

accounts  as  related  to  the  expenditure  before  that  period 
for  which  he  was  rated.  I  think,  however,  that  he  was 
at  liberty  to  do  so,  because  he  had  an  interest  in  all  the 
money  that  came  to  the  hands  of  the  overseers  during 
the  periods  in  question.  As  the  surplus  of  that  money 
was  reduced,  the  subsequent  assessments  upon  him  would 
probably  be  greater  in  proportion ;  and  therefore,  if  there 
was  an  illegal  application  of  the  fund,  he  is  not  precluded 
from  objecting  to  it.  The  question  then  is,  whether  the 
sessions  were  right  or  not  in  disallowing  the  items  men- 
tioned in  the  case.  Circumstances  are  stated  which  cro 
to  make  it  extremely  reasonable  that  they  should  be  al- 
lowed ;  but  the  question  is,  whether  there  be  any  such 
power.  The  items  are  not  distinguishable  in  principle. 
Cases  may  be  supposed  where,  in  default  of  such  allow- 
ance, a  very  heavy  burden  will  be  thrown  upon  over- 
seers ;  but,  unless  the  law  provides  for  such  cases,  the 
inconvenience  cannot  be  avoided.  Now  I  see  no  dif- 
ference between  refusing  the  overseer  a  salary,  and  re- 
fusing the  means  by  which  he  may  employ  another  person 
at  a  salary;  if  one  cannot  be  granted,  neither  can  the 
other ;  and  that  being  so,  Rej;  v.  Welch  (a),  Rex  v.  The 
Earl  of  Ashbiirnham  [h),  and  Rex  v.  Glyde  [c)  are  au- 
thorities which  cannot  be  got  over.  The  situation  of 
the  overseers  in  this  respect  is  that  of  all  persons  upon 
whom  the  law  casts  burdensome  duties  without  remu- 
neration.   It  is  said  that  a  part  of  this  expenditure  had 

(a)  1  Bolt,  c.  3.  s.  4.  pi.  346.  p.  341.  6th  ed. 

(6)  2  Not.  P.  L.  c.  35.  s.  8.  462.  note  (4).  4th  ed. 

(c)  2  M.      S.  323. 
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1834.  been  expressly  consented  to  by  the  parishioners  in  vestry ; 
The  King  "^^"^  ^'  ^^^^^  appointment  of  an  assistant 

against  overseer  at  a  salary  had  been  agreed  to  in  the  same 
way.  It  is  impossible  to  make  these  proceedings  in 
vestry  a  contract,  to  bind  the  right  of  any  person  who 
chooses  to  appeal.  A  vestry  cannot  bind  the  parishioners 
by  acts  which  it  is  not  authorised  to  do.  The  respond- 
ents do  not  contend  that  the  overseers  in  this  case  have 
acted  in  execution  of  the  particular  powers  given  by 
59  G.  3.  c.  12.  s.  7.  It  appears  to  me  that  that  clause 
gives  the  true  remedy  for  the  inconvenience  now  com- 
plained of;  namely,  by  appointing  assistant  overseers  in 
the  manner  there  pointed  out  (Z>).  It  is  unfortunate  that 
that  was  not  done  here.  Upon  the  whole,  I  am  of  opi- 
nion that  these  expenses,  however  reasonable  and  neces- 
sary, and  however  they  may  have  been  for  the  benefit 
of  the  parish,  are  not  such  as  the  overseers  in  the 
execution  of  their  office  could  bring  upon  the  pa- 
rishioners ;  and  therefore  not  such  as  could  be  charged 
in  these  accounts. 


Taunton  J.  I  am  of  the  same  opinion.  Although 
the  charges  may  have  been  reasonable,  still,  if  the  Court 
sees  that  they  were  not  necessarily  connected  with  the 
fulfilment  by  these  parties  of  their  office  as  overseers, 
they  cannot  be  allowed.  In  Mr.  WilcocFs  treatise  on 
"  The  Laws  relating  to  the  Ordering,  Relief,  and  Settle- 
ment of  the  Poor,"  which,  as  far  as  I  have  seen,  is  a 
very  useful  compendium,  the  law  is  thus  stated  (c):  — 
"  They"  (the  overseers)  "  are  entitled  to  charge  in  their 
accounts  whatever  they  have  spent  for  the  parish  under 

(a)  1  Bott,  c  3.  s.  4.  pi.  346.  p.  341.  6th  ed. 

(6)  See  also  4  8c  5  W.  4.  c,  76.  s.  46.  (c)  Page  28 J. 

the 
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the  direction  of  any  statute,  order  of  justices,  or  legal  1834-. 
process;  whatever  they  have  bona  fide  and  legally  dis-  7~K~ 
bursed  in  relieving  paupers,  where  it  was  their  duty  to  against 

GwYER. 

relieve,  in  providing  stock  for  the  children  of  indigent 
parents  and  persons  having  no  means  of  gaining  a  live- 
lihood, in  the  disposal  of  stock  for  these  purposes,  for 
the  costs  of  orders  of  maintenance  or  removal,  or  of  an 
appeal,  though  decided  against  them,  unless  they  have 
been  guilty  of  gross  misconduct,  or  of  neglecting  to 
consult  the  vestry  as  to  the  propriety  of  proceeding  in 
it  when  there  was  convenient  opportunity,  in  repaying 
the  legal  disbursements  of  constables,  and  all  other 
money  fairly  laid  out  in  the  business  of  the  parish." 
And  several  instances  of  charges  which  the  overseers 
may  or  may  not  make,  are  given,  by  way  of  illustration, 
from  cases  which  have  been  cited  in  the  present  argu- 
ment. Looking  at  the  charges  in  this  case,  it  appears 
that  none  of  them  were  incurred  by  the  officers  in  the 
necessary  performance  of  their  personal  duty  as  over- 
seers. There  is  an  item  for  making  rates.  If  it  had 
been  necessary  that  a  survey  should  be  taken  for  that 
purpose,  the  case  would  have  been  different;  but,  if 
nothing  is  wanted  but  the  mental  trouble  of  calculating, 
and  the  manual  trouble  of  transcribing,  those  are  la- 
bours which  the  office  of  overseer  throws  personally  on 
the  individual  himself.  So,  too,  the  items  for  making 
divisions  of  the  rates,  for  examining,  making  up,  and 
entering  the  accounts,  and  for  poundage,  are  altogether 
without  authority.  Where  an  officer  is  called  upon  by 
statute  to  do  a  duty  including  such  particulars  as  these, 
he  must  do  it  gratis,  unless  the  statutes  give  him  a  remu- 
neration. No  office  can  be  more  burdensome  than  that 
of  a  sheriff,  yet  he  can  recover  nothing  more  for  issuing 

Q  2  warrants 
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IBS*.       warrants  than  the  fee  allowed  by  stat.  23  H.  6.  c.9.i 
^  ^     De*w  V.  Parsons  {a).     In  the  present  case,  therefore, 
against       however  laborious  the  duties  may  have  been,  and  how- 

GWYEB. 

ever  clear  it  may  be  that  the  expenses  were  incurred 
bon^  fide,  the  overseers  cannot  receive  the  remuneration 
contended  for. 


Patteson  J.  It  appears,  by  the  finding  of  the  ses- 
sions, that  these  charges  were  reasonable  and  in  no  way 
dishonest,  and  that  they  were  incurred  under  the  sanc- 
tion of  the  vestry.  But  if  the  vestry  had  no  power  to 
allow  them,  the  overseers  are  but  in  the  situation  of  any 
other  parties  acting  under  those  who  have  no  authority. 
I  cannot  distinguish  this  case  from  Rex  v.  Welch  {b).  It 
is  said  that  the  office  there  (of  a  salaried  assistant  over- 
seer) was  altogether  an  illegal  one  ;  but  I  do  not  see 
how  it  was  more  illegal  there  to  appoint  an  assistant 
overseer,  than  it  was  to  appoint  collectors  and  other 
assistants  in  the  present  case.  These  charges  were 
assimilated,  on  the  part  of  the  respondents,  to  charges 
for  law  expenses,  which  have  been  allowed  because  it 
was  necessary,  when  litigation  began  about  settlements, 
that  parishes  should  defend  themselves.  But  the  same 
analogy,  if  admitted,  would  extend  to  all  cases  of  ex- 
penditure for  any  thing  that  was  said  to  be  necessary. 
I  do  not  say  how  it  might  be  if  there  were  something 
to  be  performed  which  the  overseers  could  not  execute 
themselves.  But,'  looking  at  these  items,  all  of  them 
are  for  things  which  the  overseers  might  have  done  in 
their  own  persons,  however  inconvenient  it  might  have 
been :  and  if  they  could  not  themselves  have  performed 

(a)  2  B.  ^  Aid,  562.        {b)  1  Bott,  c.  3.  s,  4.  pi.  346.  p.  341.  6th  ed. 

them, 
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thenij  assistant  overseers  might  have  been  appointed  1834. 
under  59  G.  3.  c.  12.  s,  7.    The  vestry,  therefore,  had 

^  '  The  King 

no  power  to  sanction  these  expenses.    Authorities  have  against 

GWYER. 

been  cited  to  shew  the  power  of  a  vestry  to  bind  the 
parishioners.  If  the  vestry  be  assembled  for  a  legal 
purpose,  they  may  bind  the  parishioners,  both  present 
and  absent :  but  if  every  individual  in  the  parish  were 
present,  they  could  not  bind  any  one  for  an  illegal  pur- 
pose. As  to  the  right  of  this  party  to  appeal,  I  think  . 
he  was  en  tided  to  do  so.  If  he  had  appealed  against  a 
rate  to  which  he  was  not  assessed,  the  case  might  be 
different.  It  does  not  appear  here  out  of  what  par- 
ticular rate  the  allowances  were  made  in  respect  of  the 
charges  objected  to.  The  remuneration  for  collecting 
is  given  in  the  way  of  a  poundage  on  the  several  rates, 
but  it  does  not  appear  that  it  was  made  out  of  the 
rates  respectively.  At  all  events,  allowances  out  of  one 
rate  would  increase  the  amount  of  a  subsequent  one,  if 
it  did  not  altogether  impose  the  necessity  of  making  it. 
I  do  not  see  how  this  party  could  have  appealed  except 
in  the  way  he  has  adopted. 

Williams  J.  I  am  of  the  same  opinion.  The  cases 
cited  for  the  appellant  proceed  upon  the  ground  that 
rates  must  be  applied  strictly  in  a  particular  way,  unless 
any  law  can  be  shewn,  authorising  for  a  different  dis- 
position of  them.  None  such  was  pointed  out  here. 
As  to  the  appellant,  he  might  very  well  have  such  an 
interest  as  entitled  him  to  appeal,  since  it  does  not  ap- 
pear out  of  what  rate  the  disbursements  were  made. 

Order  of  sessions  confirmed, 

Q  3 
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Wednesday,  The  KiNG  amiust  William  Wilson. 

Nov.  19th.  ° 

^therofTbas  ^^^^^  justices  of  the  county  of  Suffolk, 

tard,  before  the        William  WHsoti  was  adiudijed  to  be  the  reputed 

birth,  per-  ^  ^  ^ 

suaded  the       father  of  a  male  bastard  child,  lately  born  in  the  parish 

mother,  who 

was  settled  in  of  HititlesJiam  in  the  county  of  SiffolJc,  of  the  body  of 
to^leave  jy/and  Caroline  Grimwade,  single  woman,  which  bastard  child 
in  a  tn^extra-  ^'^^  chargeable  to  the  said  parish  of  HintlesJiam  *  and 
parochial  place;  jYUson  was  ordered  to  pay  to  the  churchwardens  and 

and  the  ses-  ^ 

sions  (on  appeal  overseers  of  HintlesJiam  the  weekly  sum  &c.,  for  the 

against  the 

after-mentioned  maintenance  of  the  child,  for  so  long  time  as  it  should 

order)  found 

that  he  did  so    be  chargeable  to  HintlesJiam,  &c.    Wilso?i  appealed  to 

fraudulently,       ,  .  ,  ,  i  i  i 

to  prevent  an  the  sessions,  on  the  ground,  among  others,  that  the 
tio^fronf being  ^^^^  bastard  child  was  not  born  in  the  said  parish 
made  upon  HintlesJiam,  but  within  the  town  and  borough  of 

mm,  and  to  '  o 

bunhen^on  jy.  •  ^P^'^^^^^  the  justices  of  the  peace  of  which  town  and 
and  that,  but    borough  have  an  exclusive  jurisdiction  within  the  same 

for  such  fraud, 

the  child  would  and  the  liberties  thereof,  and  which  said  town  and 

have  been  born 

in  H.  The  borough  is  not  within  the  jurisdiction  of  the  justices  of 
in  c-  ^The^*^^  the  peace  in  and  for  the  county  of  StffolJc ;  and  further, 
tiorfon^he^^"  that  the  Said  bastard  child  was  born  in  a  certain  place 
W  of  miking  within  the  said  town  or  borough,  called  the  Cold  Dung- 
which  the  mo-  /.^^m  and  that  the  said  place  is  extra-parochial.  The 

ther  was  re-  ^  ^ 

ceiving  relief    sessions  Confirmed  the  order,  subject  to  the  opinion  of 

for  herself  and 

children  from    the  Court  upou  the  following  case  : — 

H.)  adjudged  t  ■         7     •      i  t  m  i  • 

that  the  child  Caroline  (jrrzmwade,  m  the  year  1825,  whilst  working 
Tnd  ordered  '  with  the  appellant  in  the  parish  of  WasJihrooJc,  in  the 
we"Jkly  sm/to  county      SuffolJc,  became  pregnant  by  him.    Upon  its 

H.  for  so  long 

as  the  child  should  be  chargeable  to  H. :  Held,  that  the  order  was  bad,  inasmuch  as  it 
stated  the  birth  to  have  been  in  H.,  contrary  to  the  fact. 

And,  per  Lord  Denman  C.  J.,  Patteson  and  Williams  Js.,  the  justices  had  no  jurisdic- 
tion to  make  any  order  for  the  relief  of  H. 

being 
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being  known  to  the  parish  officers  of  WashbrooJc,  she       18 34. 

was  applied  to  by  them  to  go  before  the  magistrates  to   

swear  her  settlement :  she  communicated  this  application  against 
to  Wilson,  who  persuaded  her  not  to  go ;  and  she,  acting 
upon  the  persuasions  and  orders  of  Wilson,  left  Wash- 
brook,  and  went  to  Hintlesham.  On  her  arrival  there, 
the  paCrish  applied  to  her  to  swear  the  child  of  which 
she  was  pregnant ;  but  this  she,  by  the  persuasion  of 
Wilson,  refused  to  do.  She  remained  at  Hintlesham 
twelve  weeks,  and  then,  by  the  direction  of  Wilson, 
went  to  lodgings  which  he  had  taken  for  her  in  a  house 
situated  in  an  extra-parochial  place  in  Ipswich,  called 
the  Cold  Dunghills,  where  she  was,  in  fourteen  days  after 
her  arrival,  delivered  of  a  female  child,  of  which  Wilson 
was  the  father.  She  remained  at  the  Cold  Dunghills  in 
all  about  six  weeks,  Wilson  paying  for  her  lodgings. 
She  then  returned  to  Washhrook,  into  Wilson's  service, 
and  again  became  pregnant  by  him,  when  she  was  re- 
moved by  an  order  of  justices  to  Hintlesham,  She  re- 
mained there  till  very  near  her  confinement,  and  then 
went  again,  by  Wilson^s  direction,  to  the  same  lodgings 
at  which  she  had  been  delivered  of  her  first  child ;  and 
there  was  delivered.  She  then  returned  into  the  ser- 
vice of  Wilson  in  WashbrooJc,  and  again  became  pregnant 
by  him :  she  again  removed  to  Hintlesham,  where  she 
continued  till  the  morning  of  the  day  upon  which  she 
was  delivered,  and  then  went  again  by  Wilson's  direction 
to  the  same  lodgings,  and  was  there  delivered  of  the 
child  mentioned  in  the  present  order,  of  which  child 
Wilson  was  the  father.  At  the  time  of  the  birth  of  the 
first  child,  and  down  to  the  time  of  this  appeal,  she  was  a 
settled  inhabitant  of  Hintlesham,  from  which  parish  she 
was  receiving  relief  for  herself  and  her  children,  and  in 
which  she  lived  with  them,  at  and  for  some  time  before 

Q  4  the 
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the  date  of  the  order  of  filiation.  The  sessions  found  , 
fraud  in  the  conduct  of  Wilson  throughout  the  trans-  , 
actions ;  that,  but  for  his  fraudulent  conduct,  the  child  \ 
named  in  the  order  would  have  been  born  in  HintU'  \ 
sham ;  and  that  he  fraudulently  procured  Grimwade  to  | 
go  to  the  extra-parochial  place,  to  which  but  for  him 
she  would  not  have  gone,  with  a  view  to  prevent  orders  , 
of  filiation  being  made  upon  him,  and  to  throw  the  j 
burden  of  the  child  upon  Hintlesham.  \ 

Sir  James  Scarlett,  Biggs  Andrews,  and  Prendergasf,  ' 

in  support  of  the  order  of  sessions.    The  statute  6  G.  2.  i 

C.21.  s.  I.  (a),  gives  the  remedy  there  specified  to  the  i 

overseers  of  any  parish,  or  a  substantial  householder  of  | 

any  extra-parochial  place  to  which  the  child  is  charge-  < 

able,  or  likely  to  become  so.    This  is  a  variation  from  j 

Stat.  18  Eliz.  c.  S.  s,2.{b),  which  seems  to  confine  the  | 

(a)  Stat.  6  G.  2.  c.  31.  s.  1.  (repealed  partly  by  49  G.  3.,  and  wholly,  \ 

as  to  future  cases,  by  4  &  5  IV.  4.  c.  76.  s-  69.)  enacts,  "  That  if  any  single  j 

woman  shall  be  delivered  of  a  bastard  child,  which  shall  be  chargeable  or  | 

likely  to  become  chargeable  to  any  parish  or  extra-parochial  place,  or  * 

shall  declare  herself  to  be  with  child,  and  that  such  child  is  likely  to  be  ^ 

born  a  bastard,  and  to  be  chargeable  to  any  parish  or  extra-parochial  " 

place,"  and  shall,  "  in  an  examination  to  be  taken  in  writing,  upon  i 

oath,  before  any  one  or  more  justice  or  justices  of  the  peace  of  any  j 

county,"  &c.  "  wherein  such  parish  or  place  shall  lie,  charge  any  person  | 
with  having  gotten  her  with  child,  it  shall  and  may  be  lawful  to  and  for 

such  justice  or  justices,  upon  application  made  to  him  or  them  by  the  ] 

overseers  of  the  poor  of  such  parish,  or  by  any  one  of  them,  or  by  any  ; 

substantial  householder  of  such  extra-parochial  place,  to  issue  out  his  or  ! 

their  warrant,"  &c.  ; 

(5)  Which,  after  reciting  that  bastards  are  now  "  left  to  be  kept  at  the  < 

charges  of  the  parish  where  they  be  born,  to  the  great  burden  of  the  same  | 

parish,"  enacts_,  "  That  two  justices  of  the  peace  (whereof  one  to  be  of  f 

the  quorum,  in  or  next  unto  the  limits  where  the  parish  church  is,  within  I 

which  parish  such  bastard  shall  be  born,)  upon  examination  of  the  cause  \ 

and  circumstance,  shall  and  may  by  their  discretion  take  order,  as  well  i 

for  the  punishment  of  the  mother  and  reputed  father  of  such  bastard  ' 

child,  as  also  for  the  better  relief  of  every  such  parish,"  &c.    See  4  &  \ 

S  r.  4.  c.  76.  s.  69.  \ 

remedy 
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remedy  to  the  parish  where  the  child  is  born.  A  child  1834. 
born  in  an  extra-parochial  place  is  not  chargeable  to  that  ^ 
place  as  being  settled  there  («);  it  merely  follows  the  against 
mother  for  nurture.  It  is  true  that  a  substantial  house- 
holder of  an  extra-parochial  place  may  apply  to  the  jus- 
tice under  6  G,2,  c.  SI.  s.  I.;  but  the  probability  is,  that 
the  parish  of  the  mother's  settlement  will  be  the  parish 
charged ;  for  the  child  will  be,  for  a  time,  irrremovable 
from  the  mother  («).  Under  the  enlarged  provisions, 
therefore,  of  stat.  6  G.  2.  c.  31.,  the  parish  of  Hintle- 
sham  was  entitled  to  the  remedy.  The  order  is  only 
to  pay  so  long  as  the  child  is  chargeable  to  Hintleskam* 
Besides,  the  sessions  have  here  found  fraud  on  the  part 
of  Wilson ;  and  the  Court  will  not  allow  any  one  to  take 
advantage  of  his  own  fraud.  In  Masters  v.  Child  (b)  it 
was  held,  that  if  by  fraud  a  woman  pregnant  of  a  bastard 
be  persuaded  to  leave  the  parish  where  she  is  settled,  and 
be  delivered  in  another  parish,  the  child's  settlement  shall 
be  in  the  parish  where  her  mother  is  settled.  Tewks- 
bury  V.  Twyning  [c)  is  to  the  same  effect.  So  in  Rex  v. 
St,  Nicholas,  Leicester.,  Bayley  J.  notices  {d),  as  one  of 
the  exceptions  to  the  general  rule  that  a  bastard  is 
settled  in  the  parish  where  it  is  born,  the  case  where  a 
woman  with  child  is  removed  out  of  one  parish  into  an- 
other, through  the  fraud  or  collusion  of  its  officers.  The 
same  principle  was  upheld  in  Hex  v.  Mattersey  [e),  though 
there,  as  the  fraud  was  committed  by  an  individual  pa- 
rishioner, the  principle  was  held  to  be  inapplicable.  So 
far,  it  is  true,  the  principle  is  established  only  where  the 
fraud  is  committed  by  one  parish  against  another;  and 
where  the  dispute  was  as  to  settlement,  the  principle  could 

(a)  See  Rex  v.  SU  Nicholas,  Leicester,  2  B.  ^  C.  889. 
{b)  3  Salk.  66.  (c)  2  Bnlstr.  349. 

(rf)2  5.  ^C.891.  (e)  4J9.  ^  ^rf.  211. 

not 


Wilson. 
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1834.      not  come  in  question  between  any  other  parties.  The 

present  is  not  a  case  of  settlement,  but  of  filiation ;  but 
The  Kino      ^        ^  / 
against      there  is  no  reason  why  the  principle  established  between 

parishes  should  not  apply  to  the  case  of  an  individual 
fraudulently  endeavouring  to  evade  an  order  of  filiation. 
{Patteson  J.  As  between  the  two  parishes,  the  child 
would  be  born  out  of  Hintlesham ;  the  order  states 
him  to  have  been  born  in  Hintlesham.  How  can  the 
birth  be  in  one  place  for  one  purpose,  and  in  another 
place  for  another  purpose  ?]  That  does  not  appear  to 
be  an  incongruity,  when  the  question  arises  under  dif- 
ferent orders.  The  principle  is,  that  the  child  shall  be 
held  to  be  born  where,  but  for  fraud,  it  would  have 
been  born,  as  against  the  party  committing  the  fraud ; 
for  he  is  estopped  from  insisting  on  the  consequences  of 
his  own  fraud.  [Taunton  Estoppel  cannot  arise  out 
of  circumstances  of  fraud.  Have  you  any  instance  of  a 
constructive  birth  ?]  Masters  v.  Child  («),  and  Temhs- 
bury  N,  Tiioyning  {b\  are  such.  [Taunton  ^.  Those  are 
quite  different  cases;  they  are  cases  of  settlement;  but 
your  order  says,  that  the  child  was  horn  in  Hintlesham. 
Should  not  the  order  have  stated  the  special  circum- 
stances?] That  would  have  been  an  argumentative 
order.  In  Tewkshury  Twyning  (b),  the  magistrates 
must  have  found  that  the  birth  was  actually  in  the  frau- 
dulent parish,  for  the  case  arose  on  stat.  18  Eliz.  c.  3., 
which  gives  relief  only  in  cases  where  the  child  is  born 
in  the  parish.  At  that  time,  removals  from  the  place 
of  birth  to  places  of  other  settlements  were  unknown : 
to  find  that  the  child  was  settled  in  a  parish,  was  equiva- 
lent to  finding  that  it  was  born  there.  Westbury  v. 
Cosfon  (c)  goes  farther  than  the  present  case.  There 


(a)  3  Salk.  66. 


(Z>)  2Bulstr.  349. 


(c)  2  SalJc.  532. 

it 
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it  was  held,  that  a  child  born  pending  an  order  of 
removal,  at  a  place  to  which  the  mother  had  been 
removed,  should  be  held  to  be  settled  at  the  place  from 
which  she  had  been  removed,  the  order  having  been 
reversed;  yet  there  was  no  fraud.  A  settlement  by 
hiring  and  service  is  gained  under  a  virtual  service,  in 
that  place  where,  if  there  had  been  actual  service,  the 
settlement  would  have  taken  effect  (a).  So,  here,  the  birth 
should  be  held  to  be  where  it  would  have  been  but  for 
the  fraud,  and  this  justifies  even  the  form  of  the  order. 

Austin  contra.  The  statute  49  G.  3.  c,  68.  s.  6.  re- 
peals the  statute  6  G.2.  c.Sl.  in  part,  but  the  second 
section  follows  the  provisions  of  the  former  statute  almost 
literally ;  and  certainly  the  remedy  is  given  to  the  parish 
to  which  the  child  is  likely  to  be  chargeable.  But  it  is 
clear  that  the  general  intention  of  all  the  statutes  is  to  look 
to  the  birth,  or  settlement,  as  the  criterion  of  the  likeli- 
hood of  the  charge  arisinfr.  The  statute  49  G.  3.  c.68.  s,  2, 
requires  a  recognizance  "  to  abide  and  perform  such  order 
or  orders  as  shall  then  be  made  in  pursuance  of  the  said 
act  of  the  eighteenth  year  of  the  reign  of  Queen  Eliza^ 
beth"  :  the  question  therefore  is,  simply,  what  order  could 
have  been  made  under  statute  18  Eliz,  c.  3.,  and  that  (as 
is  admitted  on  the  other  side)  confines  the  remedy  to  the 
parish  where  the  child  was  born.  No  instance  can  be 
adduced  of  the  order  being  made  at  the  instance  of  any 
parish  where  the  child  was  not  settled.  It  would  be  giving 
a  very  large  construction  to  the  statutory  provision,  to 
allow  the  remedy  in  cases  where  the  child,  having  been 
born  in  an  extra-parochial  place,  became  actually  charge- 

(a)  See  the  judgment  of  Lord  Kenyon  in  Itex  v.  Sutton,  5  T.  R.  660, 

able 
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able  to  a  parish  as  a  casual  pauper :  yet  that  would  be 
very  different  from  allowing  it  to  a  parish,  merely 
because  the  mother  was  settled  there.  In  Rea^  v. 
Willey  (fl),  an  order  of  filiation  was  held  to  be  bad  for 
not  adjudging  that  the  child  was  born  in  the  parish  ;  and 
the  Court  said,  "  The  birth  is  the  foundation  of  the  ju- 
risdiction, and  this  must  be  directly  adjudged;  the  com- 
plaint might  be  false ;  and  for  what  appears,  the  child 
might  be  chargeable  to  the  parish  only  as  a  foundling 
not  born  there."  Several  other  cases  are  to  be  found,  in 
the  same  place  in  Bott,  to  the  same  effect ;  to  which  may 
be  added  Regina  v.  Cash  (b).  In  Nolan^s  Poor  Law  (c), 
the  same  rule  is  laid  down ;  and  the  reason  of  it  is,  that 
permanent  chargeability  is  looked  to,  and  not  that  which 
would  last  only  during  the  years  of  nurture.  But,  even 
taking  settlement  as  the  criterion,  Rex  v.  Matter sey  (d), 
and  the  other  cases  of  that  class,  shew  that  a  fraud  on 
the  part  of  the  parish,  and  no  other,  affects  the  settle- 
ment. Here  nothing  of  the  sort  is  found ;  so  that 
the  child  is  not  settled  in  Hintlesharn,  It  cannot  be 
settled  in  two  different  places,  as  between  different 
parties.  Suppose  the  child,  instead  of  being  born  in 
an  extra-parochial  place,  had  been  born  in  another 
parish;  that  parish  might  have  obtained  the  order  of 
filiation,  for  the  cases  shew  that  it  could  not  have  been 
said  then  to  be  settled  in  Hintlesham,  To  say  that  it 
was  born  there,  is  going  a  step  farther.  Neither  does 
any  hardship  ensue  from  enforcing  the  rule  contended 
for ;  since  the  statute  49  G.  3.  c.  68.  s,  2.  {e)  gives  autho- 


(a)  1  BotU  c.  8.  s.  8.  pi.  586.  p.  491.  (6th  ed.) 

{h)  1  Burns  J.  S67.  {Chitty%  26th,  ed.  1831.) 

ic)  2N.  P.  L.  c.  32.  s.  5.  p.  300.  (4th  ed.; 

id)  4B.  ^Jd.2U.  (e)  Following  stat.  6  G.  2.  c.  31.  s.  1. 
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rity  to  a  substantial  housekeeper  of  the  extra-parochial 
place  to  complain.  And  the  fraud  here  found,  though  it 
may  be  a  moral  fraud,  has  produced  no  effect  as  to  the 
liabihty  of  Hintlesham.  A  parishioner  may,  as  in  B.ex 
V.  Mattersey  {a\  fraudulently  procure  a  child  to  be 
settled  in  another  parish ;  a  father  may  do  the  same ; 
and  why  then  may  he  not  do  so  in  the  case  of  an  extra- 
parochial  place  ? 

{Byles,  on  the  same  side,  was  stopped  by  the  Court.) 

Lord  Denman  C.  J.  This  is  an  order  adjudging 
Wilson  to  be  the  reputed  father  of  a  male  bastard  child, 
born  in  the  parish  of  Hintlesham.  The  sessions  have 
confirmed  the  order,  stating  facts.  One  of  these  facts  is, 
that  the  child  was  not  born  in  Hintlesham,  But  then  it 
is  said,  that  the  facts  stated  are  equivalent  to  the  child 
being  born  there.  A  fraud  on  the  part  of  Wilson  is 
expressly  found  ;  and  reference  has  been  made  to  several 
cases  where  the  question  arose  between  parishes,  and  in 
which  it  was  held,  that  the  settlement  of  a  child  should 
be  in  that  place  where  it  would  have  been  but  for  the 
fraud  of  the  parish  in  procuring  it  to  be  born  elsewhere  ; 
and  so  it  is  contended  that,  as  against  this  individual, 
the  child  shall  be  said  to  be  born  where  it  would  have 
been  born  but  for  his  fraud.  An  objection  was  felt  by  the 
Court,  in  Rex  v.  Mattersey  («),  I  think  properly,  to  ex- 
tending the  doctrine  relied  upon.  The  question  here  is, 
whether  we  can  uphold  an  order  which  states  a  fact  ne- 
gatived by  the  sessions.  I  think  that  no  wish  to  defeat 
fraud  can  warrant  us  in  going  so  far.  There  are  many 
cases  in  which  fraud  is  defeated  by  not  allowing  an  in- 

(o)  4  jB.  ^  Ad,  211. 
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dividual  to  urge  in  court  that  which  arises  from  such  fraud 
on  his  part ;  but  we  cannot  defeat  the  fraud  here,  if  the 
only  method  of  doing  so  be,  by  adjudging  that  to  be  true 
which  is  not  true.  Then  it  is  said  that  the  statutes  give 
the  relief  to  parishes  to  which  the  bastard  is  likely  to 
become  chargeable :  but,  on  looking  at  them,  we  do  not 
think  they  warrant  the  conclusion  contended  for.  What 
is  the  order  spoken  of  in  the  second  section  of  stat. 
49  G.  3.  c.  68.  ?  "  Such  order  or  orders  as  shall  then  be 
made  in  pursuance  of  the  said  act  of  the  eighteenth  year 
of  the  reign  of  Queen  TLlizabeihr  Now  the  introductory 
words  of  the  stat.  18  'Eliz,  c.  3.  5.2.  refer  merely  to  the 
charges  on  the  parishes  in  which  the  bastards  are  born, 
and  to  the  relief  of  such  parishes :  there  is  therefore  no 
jurisdiction  to  relieve  a  parish  which  only  apprehends 
a  liability  from  the  birth  of  a  bastard  without  the 
parish. 

Taunton  J.  I  give  no  opinion  whether,  under  the 
very  special  circumstances  of  this  case,  the  parish  of 
Hintlesham  might  not  entitle  itself  to  relief  as  against  this 
appellant.  That  is  a  question  encumbered  with  many 
difficulties:  my  present  impression  is,  that  the  parish 
could  not  relieve  itself  in  any  way.  But  the  ground  of 
my  decision  is,  that  the  order  adjudges  that  the  child 
was  born  in  Hintlesham,  which  is  a  false  allegation 
of  fact.  There  may  have  been  circumstances  which 
make  the  birth  here  tantamount,  in  point  of  law,  to  a 
birth  in  Hintlesham  s  but  that  does  not  justify  the  turn- 
insT  of  a  constructive  fact  into  an  actual  fact.  If  the 
order  had  said  that  the  bastard,  though  born  in  an 
extra-parochial  place,  was  born  in  circumstances  equi- 
valent to  its  being  born  in  Hintlesham,  that  might  have 

varied 
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varied  the  case :  but  I  give  no  opinion  as  to  what  the  1834. 
effect  of  such  a  statement  would  have  been.   

The  King 
against 

Patteson  J.  The  order  appears  to  me  to  be  bad, 
not  merely  on  the  false  statement  of  fact,  as  observed  by 
my  brother  Taunton^  but  also  on  the  ground  put  by 
my  Lord.  At  first  I  was  struck  by  the  wording  of 
slat.  6  G.  2.  c,  31.,  which  appears  to  give  the  remedy  to 
any  parish  or  place  to  which  the  child  is  likely  to  become 
chargeable.  Fraud  would  not  be  material,  unless  the 
parish  of  HintlesJiam  was  likely  to  become  burdened  in 
the  sense  of  that  act.  It  is  said  not  to  be  necessary 
that  the  child  should  be  settled  in  the  complaining 
parish,  for  that  the  likelihood  of  the  charge  may  arise 
without  such  a  settlement.  To  which  it  is  answered, 
that  there  is  no  jurisdiction,  except  when  the  child  is 
born  in  the  parish;  and,  upon  looking  at  the  statute 
18  Eliz,  c.  3.  5.2.,  I  think  that  answer  is  just.  The 
statute  entitles  the  justices  to  "  take  order  for  the  better 
relief  of  every  such  parish."  What  parish  ?  Such  as  is 
burdened  by  the  birth ;  "  the  parish  where  they  be 
born."  Here  the  child  was  not  born  in  Hintlesham, 
The  old  cases,  indeed,  say,  that  where  there  has  been  a 
fraud  by  a  parish  officer,  the  parish  on  behalf  of  which 
the  fraud  was  committed  shall  not  escape  the  burden; 
but  in  Rex  v.  Mattersey  [a)  it  was  held,  that  the  fraud 
of  an  individual,  not  being  a  parish  officer,  should  not 
have  the  same  effect.  I  am  afraid,  therefore,  that  the 
party  here  must  take  advantage  of  his  own  fraud,  since 
we  cannot  prevent  it  without,  at  least,  saying  that  the 
child  was  settled  in  Hintleshami  which  it  was  not. 

(a)  4^.  ^  Ad.  211. 

Williams 
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1834.  Williams  J.    I  am  of  the  same  opinion.    The  jus- 

The  King  ^^^^^  hsLve  no  authority  when  the  bastard  is  not  born  in 
gainst  the  parish.  It  has  been  argued  that,  in  consequence  of 
the  fraud,  this  child  must,  in  fact,  be  held  to  be  born  in 
the  parish.  But  Rex  v.  Mattersey  [a)  shews  that  a  con- 
structive birth  cannot  be  established  from  the  fraud  of 
the  father.  Ex  concessis,  then,  in  the  present  case, 
there  is  no  jurisdiction.  Although,  therefore,  I  enter- 
tained some  doubts  at  one  time,  I  hold,  especially  on 
the  authority  of  Rex  v.  Mattersey  («),  that  this  order 
cannot  be  sustained. 

Order  of  sessions  quashed  {b). 

(a)  4B.4;Jd.  211. 

(5)  By  Stat.  4  &  5  W.  4.  c.  76.  s.  69.,  so  much  of  any  former  act  or  acts 
as  relates  to  the  affiliating  of  bastard  children,  and  taking  security  from 
the  fathers,  and  charging  them  with  the  maintenance,  &c.  and  so  much 
as  renders  an  unmarried  woman  with  child  liable  to  be  summoned,  ex- 
amined, or  removed,  &c.  is  repealed,  as  to  any  child  born  or  likely  to  be 
born  a  bastard  after  the  passing  of  this  act  {14th  August  1834),  or  the 
mother  or  putative  father  of  such  child.  By  sect.  71.,  every  child  born  a 
bastard  ajier  the  passing  of  this  act  is  to  follow  the  settlement  of  the  mother 
until  such  child  shall  attain  the  age  of  sixteen,  or  acquire  a  settlement 
in  its  own  right,  and  is  to  be  maintained  by  the  mother,  so  long  as  she 
shall  be  unmarried  or  a  widow,  as  a  part  of  her  family,  until  such  child 
shall  attain  the  age  of  sixteen.  By  sect.  72.,  when  any  child  shall  here- 
after be  born  a  bastard,  and  shall,  by  reason  of  the  mother's  inability  to 
maintain  it,  become  chargeable  to  any  parish,  the  overseers  may  apply  to 
the  next  quarter  sessions  after  such  child  shall  have  become  chargeable,  for 
an  order  of  maintenance  upon  the  person  whom  they  shall  charge  with 
being  the  father,  to  reimburse  the  parish ;  and  the  Court,  after  such 
proceeding  as  is  there  directed,  shall  (under  certain  restrictions  as  to 
evidence,  and  as  to  the  extent  of  payment  to  be  enforced,  and  its  ap- 
plication) make  such  order  upon  the  father  as  shall  appear  to  them  just 
and  reasonable* 
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The  King  as:ainst  The  Rector,  Vestrymen,  and  ^vedne&day, 

^  '  J  »  TVoy.  19th. 

Parishioners  of  St.  James,  Westminster. 

IN  Hilary  term  last,  a  rule  was  obtained  calling  on  the  By  a  local  act 

.      ,  for  the  relief  of 

prosecutor  to  shew  cause  why  an  order  of  two  justices,  the  poor,  it  was 

described  in  the  rule,  and  previously  brought  up  by  cer-  ffan'y  person' 

tiorari,  should  not  be  quashed  for  insufficiency.  Affidavits  aggritveTby^ 
were  filed  in  support  of  the  present  rule,  by  which  the      ^^^^^  °/ 

^  ^     J  assessments, 

facts  appeared  to  be  as  follows  :  —  should  first 

apply  to  two 

In  a  rate  made  for  the  relief  of  the  poor  of  the  parish  of  justices,  resid- 
ing &c.,  and, 

^t,  James,  Westminster,  and  published  May  5th,  1833,  the  if  not  relieved. 
Earl  of  Burlington  wasassessed  at  the  sum  of  441/.  95.,  upon  -obliged  to  pay ; 
the  rental  or  yearly  value  of  his  premises  in  Piccadilly,  an^appea'l  to 
which  was  estimated  in  the  rate  at  2943Z.    The  estimate  the  next  quarter 

sessions,  it 

was  made  upon  a  new  principle,  which,  as  the  surveyors  ^^^"^^ 

^  ^  ful  for  the  jus- 

employed  by  the  vestry  described  it,  "  had  no  reference  to  tices  there  to 

cause  so  much 

what  the  respective  occupiers  in  the  said  parish  actually  money  to  be 

•  J  c      \    -  111  t  1  returned  to  the 

paid  tor  their  ground  and  houses,  or  to  the  use  such  occu-  appellant  as 
piers  respectively  made  of  his  or  her  premises  ;  but  every  to Tavelfeen^'^ 
parcel  of  occupied  ground  in  the  parish  was  valued  ac-  o^^^-P^'^,  and 

*^  *^        o  r  to  make  such 

order  in  the 

case  as  they  should  think  fit.  No  power  was  given  to  the  two  justices  to  administer  an 
oath,  nor  was  there  any  direction  as  to  the  mode  of  hearing  the  complaint ;  and  no  appeal 
was  given  to  the  parish  against  the  decision  of  the  two  justices  : 

Held,  that  the  clause,  by  necessary  implication,  gave  the  two  justices  power  to  hear  the 
complaint,  and  relieve  the  party,  if  they  thought  fit,  by  reducing  the  assessment  com- 
plained of. 

.  Two  justices,  on  the  complaint  of  a  parishioner,  made  an  order  under  the  above  clause. 
The  order  stated  the  complaint,  and  that  the  justices  bad  heard  the  parties,  and  were  of 
opinion  that  the  sum  of  &c.  (a  lower  sum  than  that  assessed),  was  the  full  yearly  value  of 
the  premises;  and  they  adjudged  that  the  party  should  be  relieved  by  reducing  the  estimate 
on  which  the  assessment  was  made,  to  the  latter  sum.  It  appeared  by  aflidavit,  that,  upon, 
the  hearing  of  such  complaint,  the  justices  declared  the  rate  to  be  made  upon  an  erroneous 
principle,  and,  after  viewing  the  premises,  and  receiving  some  statements  not  on  oath, 
reduced  the  assessment,  laying  down  at  the  same  time  as  the  proper  principle  to  be  fol- 
lowed, a  different  one  from  that  on  which  the  rate  had  been  made  The  regularity  of  the 
order,  on  the  face  of  it,  was  not  questioned  : 

Held,  that  the  order  having  been  made  by  competent  jurisdiction,  the  Court  could  not 
inquire  into  the  sufficiency  of  the  reasons  for  making  it. 

Vol.  II.  R  cordinir 
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1834.      cording  to  its  local  situation  and  extent,  at  the  yearly  rent 
per  annum  at  which  it  was  fairly  valued  to  be  let,  and  all 

The  King  ...  .  . 

against  the  buildings  in  the  parish  were  also  fairly  valued  in  gross 
Parishioners  of  according  to  their  state  and  condition,  and  the  yearly 
Westminster,  value  or  annual  profit  of  the  said  buildings  was  taken  uni- 
formly throughout  the  parish  to  be  5  per  cent,  on  the 
gross  value ;  and  from  the  value  of  the  ground  occupied 
by  each  occupier  according  to  what  it  was  worth  to  let  at 
per  annum,  and  5  per  cent,  on  the  gross  value  of  the 
buildings  or  superstructure  erected  upon  such  ground, 
added  together,  was  found  the  full  annual  value  of  the 
entire  premises  in  each  rate-payer's  occupation." 

The  Earl  of  Burlington,  objecting  to  this  assessment, 
applied  for  relief,  under  stat.  2  G.  3.  c,  58.  5. 1 6.  (a),  to  two 
justices  of  the  peace  for  the  city  and  liberty  of  B^est- 
minster,  at  a  petty  session  or  meeting,  held  by  them 
monthly  at  the  vestry-room  of  St,  Jameses  parish.  The 

(a)  The  stat.  2  G.  3.  c.  58.  is  "  for  the  better  relief  and  employment 
of  the  poor,"  &c.  in  the  parish  of  St.  James,  Westminster ;  and  after  giv- 
ing authority  to  the  rector,  vestrymen,  churchwardens,  and  overseers  to 
ascertain  the  monies  to  be  assessed  for  the  relief  of  the  poor,  and  to  make 
and  sign  rates,  according  to  the  yearly  rent  or  value  of  the  premises  oc- 
cupied, &c.,  it  enacts  as  follows  :  — 

Sect.  16.  "  Provided  nevertheless,  and  be  it  enacted,"  &c.  "That  if 
any  person  or  persons  shall  find  him,  her,  or  themselves  aggrieved  by  any 
such  rates  or  assessments,  he,  she,  or  they  shall  first  apply  to  any  two 
justices  of  the  peace  for  the  said  city  and  liberty  of  Westminster,  residing 
in  or  near  to  the  said  parish,  and  if  not  relieved,  shall  be  obliged  to 
pay  such  rates  or  assessments ;  and  then  upon  an  appeal  to  the  general 
quarter  sessions  of  the  peace  to  be  held  for  the  said  city  and  liberty,  next 
after  the  payment  of  such  rates  or  assessments  respectively,  or  next  after 
making  such  distress  or  distresses  for  such  rates  or  assessments,  it  shall 
and  may  be  lawful  for  the  justices  of  the  peace,  or  the  greater  number  of 
them,  in  such  quarter  sessions  assembled,  to  cause  so  much  money  to  be 
returned  to  such  person  or  persons  who  shall  appeal  as  aforesaid,  as  shall 
appear  to  the  said  justices  to  have  been  overpaid  by  such  person  or  persons 
to  the  said  rates  or  assessments  respectively,  and  to  make  such  order 
therein  as  to  them  shall  seem  meet,  which  order  shall  be  final  and  con- 
clusive to  all  the  parties." 

vestry 


IN  THE  Fifth  Year  of  WILLIAM  IV. 


243 


vestry  clerk  opposed  the  granting  of  relief,  and  contended  1834. 
that,  according  to  the  words  of  the  act,  the  present 

"  The  King 

must  be  considered  a  mere  preliminary  application ;  against 

The 

and  that  the  proper  course  would  be  for  the  justices  to  Parishioners  of 
dismiss  it,  after  which  the  Earl  should  pay  the  rate,  and  Westminster. 
would  then  be  in  a  situation  to  appeal  to  the  sessions, 
where  the  case  must  ultimately  be  decided.  The  jus- 
tices, however,  inquired  into  the  principle  of  the  rate, 
and,  having  heard  it  explained,  declared  that,  in  their 
opinion,  it  was  erroneous,  and  that  they  should  not 
be  guided  by  it,  but  would  themselves  go  and  view  the 
premises,  and  assess  them  at  what,  in  their  judgment, 
they  ought  to  be  rated  at;  and  they  adjourned  the 
meeting  to  a  subsequent  day.  On  that  day  the  vestry . 
clerk  objected  that  the  justices  had  no  authority  or  juris- 
diction to  alter  the  rate  on  account  of  any  supposed 
error  in  the  prmciple;  but  the  justices  overruled  the 
objection,  and  stated  that,  in  their  opinion,  the  proper 
principle  for  rating  was  to  inquire  what  it  was  likely  the 
Earl's  premises  would  let  for  as  a  superior  town  mansion ; 
and  they  reduced  the  assessment  of  the  property,  in- 
cluding house  and  ground,  to  1650/.  It  did  not  appear 
that  any  person  was  examined  on  oath  at  either  hearing, 
but  the  justices  heard  the  opinions  of  two  surveyors 
who  were  employed  on  behalf  of  the  Earl,  and  one  of 
whom  now  made  an  affidavit  in  opposition  to  the  rule. 
The  order  for  reducing  the  assessment  was  formally 
drawn  up,  at  the  instance  of  the  vestry  clerk,  and  was 
the  subject  of  the  present  motion  {a). 

Sir 

(n)  The  order  was  as  follows  :  — 
**  To  the  Rector,  Vestrymen,  Churchwardens,  and  Overseers  of  the  Poor 
of  the  Parish  of  St.  James,  within  the  Liberty  of  Westminster,  in  the 
County  of  Middlesex. 

"  Parish  of  St.  James,  within  the  liberty  of  Westminster,  in  the  county 

R  2  oi 
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1834.  Sir  James  Scarleii  and  Rogers  now  shewed  cause. 

^        This  order  is  made  by  justices  having  jurisdiction  under 
against       the  Statute.    If  regular  on  the  face  of  it,  it  cannot  be 
Parishioners  of  impeached  by  affidavit.    The  Court  will  intend  that  the 

St.  James,      ...  ,  .  ,  i  i 

ESTMiNSTER.  justiccs  have  acted  upon  right  reasons,  the  order  not 
shewing  the  contrary  :  Re:c  v.  Cornish  {a).  In  the  case 
of  an  order  of  justices,  "  the  Court  will  intend  every 
thing  to  be  right  which  does  not  appear  to  be  other- 


of  Middlesex,  to  wit :  —  Whereas  George  Augustus  Henry,  Earl  of  Bur- 
lington, an  inhabitant  of  the  parish  of  5'^.  James,  in  tlie  liberty  of  West- 
minster, according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, applied  to  us,  John  Thomas  Barber  Beaumont,  Esquire,  and  Sir 
Thomas  Harvie  Farquhar,  Bart.,  two  of  the  justices  of  our  lord  the 
King,  assigned  "  &c.  "  and  residing  in  the  said  parish  of  St.  James,  with- 
in the  said  liberty  of  Westminster,  in  the  county  aforesaid,  as  a  person  who 
found  himself  aggrieved  by  a  certain  rate  or  assessment  made  the  27th  day 
of  April  last  by  the  rector,  vestrymen,  churchwardens,  and  overseers  of  the 
poor  of  the  said  parish,  in  pursuance  of  the  act  in  that  case"  &c.  "and  al- 
lowed by  John  Edward  Conant  and  Henry  Moreton  Dyer,  two  of  his  Ma- 
jesty's justices  of  the  peace  in  and  for  the  said  city  and  liberty  of  Westminster, 
on  the  1st  day  of  May  1833  ;  for  that  the  sum  of  2943/.,  the  sum  at  which 
the  annual  rent  or  value  of  the  property  of  the  said  earl  was  estimated,  and 
upon  which  the  said  rate  and  assessment  was  made  upon  the  said  earl, 
was  an  incorrect  and  too  high  an  estimate  of  such  annual  value  :  And 
whereas,  on  this  22d  day  of  July  in  the  year  aforesaid,  at  the  vestry  room 
of  said  parish  of  St.  James,  within  the  said  parish  of  St.  James,  the  church- 
wardens and  overseers  of  the  poor  of  the  said  parish  of  St.  James,  on 
behalf  of  themselves,  the  rector,  vestrymen,  and  other  inhabitants  of  the 
said  parish  of  St.  James,  appeared  before  us  the  said  J.  T.  B.  Beaumont 
and  Sir  T.  H.  Farquhar,  Bart.,  to  shew  cause  why  the  said  earl  should 
not  have  relief  in  the  premises :  We  the  said  last  mentioned  justices  hav- 
ing heard  the  several  parties  aforesaid,  and  considered  what  was  alJeged 
and  proved  on  both  sides,  and  being  of  opinion  that  the  sum  of  1650/.  is 
the  full  yearly  value  of  the  premises  in  respect  of  which  the  assessment 
aforesaid  was  made  upon  the  said  earl,  do  order  and  adjudge  that  the 
said  earl  be  relieved,  by  reducing  the  estimate  of  the  annual  value  of  the 
premises  of  the  said  earl,  upon  which  the  said  rate  and  assessment  was 
made,  from  the  sura  of  2943/.  to  the  sum  of  1650^,  and  that  the  same 
be  reduced  accordingly.    Given,"  &c. 

Signed  and  sealed  by  the  two  last-mentioned  justices. 

(a)  2  B.  cj;  Ad.  498. 

wise 
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wise:"  per  Buller  J.  in  Rex  v.  The  Aire  and  Colder  1834. 
Navigation  (a).    The  ground  of  objection  here  is,  that  ^ 
the  justices  have  decided  erroneously  in  law  and  in  fact.  against 
If  the  principle  of  the  rate  is  to  be  gone  into,  their  de-  parishioners  of 
cision  is  clearly  right.    [Lord  Denman  C.  J.  We  have  -Westminster. 
nothing  to  do  with  the  principle  at  present.]    Then  the 
only  question  is,  as  to  the  power  of  the  justices  to  relieve 
under  sect.  16.  of  the  act.    The  only  relief  they  could 
grant,  was  by  jeducing  the  assessment  on  Lord  Burling- 
ton, which  they  might  lav;fully  do,  Rex  v,  Cheshunt{h)\ 
but  they  could  not  quash  the  rate.    If  this  Court  should 
set  aside  the  relief  granted  by  the  justices,  the  party 
would  be  without  remedy ;  for  an  appeal  to  the  sessions  is 
given  in  cases  only  where  the  justices  have  not  relieved. 

Sir  John  Campbell,  Attorney-General,  and  Clarkson, 
contra.  The  affidavits  shew  that  the  justices  have  ex- 
ceeded their  jurisdiction.  Such  affidavits  have  often 
been  admitted  and  acted  upon  by  this  Court :  as  in 
Rex  v.  The  Justices  of  Somersetshire  (c),  Rex  v.  The 
Justices  of  the  North  Riding  {d).  ITaunton  J,  It  has 
been  constantly  done.]  Here,  the  two  justices  have  de- 
termined that  the  whole  principle  of  the  rate  was  bad, 
and  have  relieved  Lord  Burlington  by  introducing  a 
different  principle.  Even  the  sessions  could  not  amend 
a  rate  so  extensively ;  for  they,  if  it  is  made  through* 
out  by  a  rule  and  proportion  which  they  think  wrong, 
can  do  nothing  but  quash  the  whole,  as  was  said  by  Lord 
Mansfield  C.  J*  in  Rex  v.  Sandwich  (or  Swannage)  {e). 
[Lord  Denman  C.  J.   They  thought  Lord  Burlington 

(a)  2  T.  R.  666.  (b)  2  T.  R.  623. 

(c)  5  B.  ^  C.  816.  (rf)  6  J5.  ^  C.  152. 

(e)  2  Doug.  563. 

R  3  was 
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1834.  was  over-rated.  The  mediLim  by  which  they  arrived  at 
'   IT"      that  conclusion  is  not  material.   Taunton  J.  If  thev  had 

The  King 

against      jurisdiction  over  the  subject-matter,  we  are  not  at  liberty 

The 

Parishioners  of  to  inquire  whether  they  did  right  or  wrong].    The  six- 
Westminster.  teenth  section  gives  them  a  qualified  power  only.  It 
cannot  be  said  that  they  may  relieve  where  the  sessions 
could  not.    They  may  act  in  cases  where  the  sessions 
would  have  power  to  amend  the  rate;  but  not  where 
they  would  be  bound  to  quash  it.    The  criterion,  as  to 
amending  or  quashing  a  rate  at  sessions,  is  said,  in 
2  Nolan,  p.  555.,  4th  ed.,  to  be  (since  stat.  41  G.  3. 
c,  23.)  "  whether  the  amendments  sought  to  be  intro- 
duced are  such  as  must  essentially  alter  its  proportion 
and  character,  so  as  rather  to  render  it  a  new  than 
an  amended  rate;"  and  the  author  states,  as  an  instance 
in  which  the  rate  ought  to  be  quashed,  "  if  the  ground 
of  complaint  is,  that  the  rate  is  made  upon  a  principle 
altogether  erroneous."    \_Patteson  J.  On  the  supposition 
that  the  two  justices  have  power  to  relieve  in  the  manner 
contended  for,  it  appears  strange  that  this  act  gives  the 
parish  no  appeal  where  the  justices  decide  unfavourably 
to  them].    The  authority  contended  for  is  collected  by 
mere  implication  from  the  words,  "  and  if  not  relieved." 
The  question  is,  whether  the  words  of  the  clause  are 
not  too  vague  to  be  relied  upon  for  that  purpose.  It 
is  not  enacted  that  the  magistrates  are  to  relieve  upon 
hearing  the  application  for  relief,  or  in  what  manner 
that  hearing  is  to  take  place,  or  whether  they  are  to 
examine  any  person  upon  oath,  which  the  justices 
appear  not  to  have  done  in  this  case,  but  to  have 
altered  the  assessment  principally  on  their  own  view. 
By  relieving,  under  the  present  circumstances,  they 
alter  the  situation  of  all  the  other  rate-payers,  who  are 

then 
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then  equally  entitled  to  relief.    The  case  should  have  1834-. 
been  referred  to  the  sessions,  where,  if  the  rate  was    ^.  „ 

'  '  The  King 

erroneous  in  principle,  it  might  have  been  quashed.  agamst 

^Rogers.    In  Bea:  v.  Swannage  [a)  the  objection  ap-  Parishioners  of 

peared  on  record  by  notice  of  appeal.  Here  the  nature  Westminster. 
of  the  objection  is  not  shewn,  except  by  affidavit]. 

Lord  Denman  C.  J.  The  clause  in  question  is  an 
extraordinary  one,  and  I  should  recommend  the  parish 
to  endeavour  to  have  it  made  clear  as  soon  as  possible. 
I  have  a  difficulty  in  inferring  any  authority  in  the 
justices  to  act,  upon  an  occasion  of  this  kind,  from  the 
words  "if  not  relieved."  Still  it  must  have  been  in- 
tended to  give  some  power;  and  if  so,  what  is  that 
power?  It  can  only  be  to  relieve  the  individual;  and 
that  is,  by  amending  the  rate  as  far  as  it  applies  to 
him ;  and  such  amendment  can  be  grounded  only  on  an 
opinion  formed  by  them  that  the  party  has  been  incor- 
rectly rated.  The  objection  here  taken  is  not  to  what 
they  have  done,  but  to  the  reason  they  have  given. 
They  have  said  that  they  thought  the  principle  of  the 
rate  erroneous;  but  that  is  immaterial.  They  had  no 
authority  to  quash  the  rate;  their  power  was  only  to 
amend  it  so  far  as  it  affected  the  individual,  and  I 
cannot  say  that  they  should  not  have  acted  to  that 
extent,  because  they  have  at  the  same  time  declared 
that  they  thought  the  rate  erroneous  in  principle.  It 
may  be  so,  and  yet  the  error  in  principle  may  not  affect 
any  other  person  in  the  parish.  If  others  were  pre-* 
judiced  by  the  amendment,  the  same  remedy  was  open 
to  them  as  to  Lord  Burlington.    The  justices  have 

(a)  2  Doug.  562. 

R  4  relieved 
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1834.       relieved  a  party  whom  they  thought  over-rated  :  whether 
The  King     ^^^^  thought  SO  for  reasons  good  or  bad,  or  more  or  less 
agmnsf       extensive  in  their  effect,  is,  in  my  opinion,  immaterial. 

Parishioners  of 

St.  James,  t      t    i        i  i        i  • 

Westminster.  Taunton  J.  1  thought,  at  hrst,  that  this  case  was  to 
be  argued  on  the  ground  that  no  jurisdiction  was  directly 
given  to  the  justices  by  the  statute ;  and  on  this  point 
1  think  that  there  was  great  force  in  the  observation 
made  by  Mr.  Clarkson,  upon  the  vague  manner  in  which 
the  clause  in  question  is  framed.  But  in  my  opinion  it 
follows  by  necessary  implication  from  the  words  used, 
that  the  justices  have  authority  to  relieve,  and,  conse- 
quently, to  form  their  conclusions  as  to  granting  relief 
in  the  way  that  appears  to  them  most  effectual.  As  to 
the  rest  of  the  matter  discussed,  I  agree  in  all  that  has 
been  said  by  my  Lord  Chief  Justice. 

Patteson  J.  I  certainly  feel  myself  hampered  by 
the  words  of  this  act;  if,  however,  it  is  at  variance  with 
the  general  law  of  appeals,  we  cannot  help  that.  The 
sixteenth  section  enacts,  that  if  any  person  shall  find 
himself  aggrieved  by  the  rate,  he  shall  first  apply  to 
two  justices  for  the  city  and  liberty,  "  and  if  not 
relieved,"  shall  be  obliged  to  pay  the  rate;  and  then, 
upon  an  appeal  to  the  quarter  sessions,  it  shall  be  law- 
ful for  the  justices  there  to  cause  so  much  money  to  be 
returned  to  him  as  shall  appear  to  have  been  overpaid, 
and  to  make  such  order  as  to  them  shall  seem  meet. 
I  cannot  understand  that  the  legislature  should  do  so 
absurd  a  thing  as  to  direct  an  application  to  justices,  and 
then  oblige  the  justices  to  say  to  the  person  applying, 
"  We  have  no  power  to  relieve  you,  therefore  you  must 
go  to  the  sessions."  As  the  party  aggrieved  cannot,  by  this 

clause, 
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clause,  go  to  the  sessions  till  after  he  has  applied  to  the  1834. 
iustices,  it  must  have  been  meant  that  they  should  have 

J  ^  .  The  King 

power  to  hear  the  complaint,  and  relieve  upon  it.    It  is  agaiiist 

The 

extraordinary  that  no  power  should  be  given  to  administer  Parishioners  of 
an  oath  ;  but  such  power  cannot  be  implied,  and  the  jus-  Westminster. 
tices  have  acted  quite  wisely  and  properly  in  not  admi- 
nistering one.  I  think,  however,  we  must  take  it  by 
implication  from  this  clause,  that  thejustices  have  power 
to  deal  with  the  complaint  made  by  any  person  under  it, 
to  any  extent  that  may  be  necessary. 


Williams  J.  If  the  power  of  appeal  had  not  been 
clogged  with  the  necessity  of  this  application  to  the 
justices,  it  would  have  been  difficult  to  say  that  any 
authority  like  that  in  question  was  given  them  by  the 
words  of  the  act.  But  as  the  clause  obliges  the  party 
aggrieved  to  make  such  application  before  he  can  go  to 
the  sessions,  we  must,  to  give  any  meaning  to  the  enact- 
ment, suppose  that  the  justices  have  power  to  grant  relief. 
It  is  surmised  that  the  party  complaining  might  have 
gone  to  the  justices  and  said,  "  You  have  no  power  to 
act;  but  I  come  here  in  order  that  I  may  be  at  liberty 
to  go  to  the  sessions."  I  cannot  think  that  was  intended. 
As  to  the  rights  of  other  parties,  if  they  are  affected  by 
the  relief  granted,  every  party  aggrieved  may  go  to  the 
two  magistrates  for  relief.  It  may,  however,  be,  that 
the  principle  interfered  with  in  such  a  case,  is  one  which 
makes  very  little  difference  to  ninety-nine  houses,  but 
works  great  injustice  to  the  hundredth. 

Rule  discharged. 
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Wednesday, 
Nov.  19th. 


An  order  of 
removal,  re- 
gular on  the 
face  of  it,  was, 
on  appeal, 
quashed  by 
order  of  ses- 
sions "  for  in- 
formality," 
No  case  having 
been  stated,  and 
the  two  orders 
being  brought 
up  by  certiorari, 
this  Court 
affirmed  the 
order  of  ses- 
sions. 

The  Court 
of  quarter  ses- 
sions, in  the 
same  order, 
awarded  costs 
to  the  appel- 
lant: Held, 
that  they  had 
power  to  do  so 
under  stat.  8  & 
9  W.  3.  c.  30. 
s.  3  ,  though 
the  order  ap- 
peared to  be 
quashed  for 
informality 
only. 


The  King  against  The  Inhabitants  of 

COTTINGHAM. 

(Patrington  against  Cottingham.) 

'^JpWO  justices  of  the  East  Riding  of  Yorkshire  made 
an  order  removing  Sarah  Moor  from  the  parish  of 
Cottingham  to  the  parish  of  Patrington,  both  in  the  East 
Riding.  The  order  adjudged  that  the  legal  settlement 
of  the  pauper  was  in  Patrifigton,  and  it  was,  in  all 
respects,  regular  on  the  face  of  it.  On  appeal,  the 
sessions  quashed  the  order.  No  case  was  stated;  the 
order  of  sessions  was,  that  the  order  "  be  quashed  for 
informality;  and  that  the  respondents,  the  churchwardens 
and  overseers  of  Cottingham,  do  pay  to  the  appellants, 
the  churchwardens  and  overseers  of  Patrington^  the 
sum  of  sol.  165.  for  their  costs  in  prosecuting  this 
appeal."  The  two  orders  having  been  brought  up  by 
certiorari,  Cresswell,  in  Hilarij  term  last,  obtained  a  rule 
to  shew  cause  why  the  order  of  sessions  should  not  be 
quashed. 

R.  C,  Hildyard  now  shewed  cause.  The  informality, 
for  which  it  appears  that  the  original  order  has  been 
quashed,  is,  it  must  be  admitted,  not  on  the  face  of  the 
order.  But  if  it  be  possible  that  there  should  be  any 
informality  which  would  not  appear  on  the  face  of  the 
original  order,  the  order  of  sessions,  in  the  absence  of 
any  special  case,  must  be  upheld.  Now,  such  informal- 
ities might  well  be ;  as,  first,  if  the  two  magistrates, 
making  the  original  order,  had  adjudicated  separately, 

that 
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that  would  be  an  informality  not  apparent  on  the  face 
of  the  order.  Secondly,  if  the  pauper  had  not  become 
actually  chargeable,  the  sessions  would  have  been  bound 
to  quash  the  order  {a).  Now  the  question  of  relief  is 
altogether  distinct  from  that  of  the  settlement;  and  this, 
therefore,  not  being  conclusive  as  to  the  settlement, 
would  be  a  defect  in  form.  Thirdly,  the  pauper  may 
have  been  removed  from  his  own  estate.  In  Rea:  v. 
Wick  St.  Lawrence  {b)  a  party  residing  on  his  own 
estate  had  been  removed,  and  the  order  having  been 
quashed  at  the  quarter  sessions  by  consent  of  both  par- 
ties, he  continued  to  reside  on  his  own  estate.  Another 
order  of  removal,  to  the  same  parish  as  before,  having 
been  made  and  appealed  against,  the  Court  considered 
that  the  first  order  of  sessions  was  not  on  the  merits,' 
inasmuch  as  the  question  was  not  one  touching  the 
pauper's  settlement.  That  first  order  of  removal  must, 
therefore,  have  been  quashed  for  informality.  Fourthly, 
suppose  that,  when  the  pauper  was  handed  over  to  the 
appellant  parish,  the  original  order  was  not  served,  nor 
a  copy  served  and  the  original  shewn  ;  in  such  a  case,  ac- 
cording to  Rex  V.  Alnmck  (c),  the  order  must  be  quashed ; 
yet  that  is  not  a  decision  on  the  merits ;  it  would,  there- 
fore, be  an  instance  of  quashing  for  informality. 


1834.. 

The  King 
against 
The  Inhabit- 
ants of 

COTTINGHAM. 


Cresswell  and  Hemy,  contra.  An  order  cannot  be 
informal  except  in  respect  of  something  appearing  on 
the  face  of  it.  The  cases  suggested  on  the  odier  side 
would  not  be  instances  of  informality ;  one  proof  of 
which  is,  that  an  informality  can  be  cured,  whereas 


(a)  Stat.  35  G.  3.  c.  101.  s.  1. 

(b)  5JB.  4;  Ad.  526.    S.  C.  2  N.  ^  M.  289. 

(c)  5B.  Sc  -^Id.  184. 


the 
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1834.       the  defects  suggested  cannot  be  cured  by  any  change 
in  form.    They  are,  therefore,  objections  in  substance. 

The  King  J        •>  ... 

against       The  fallacy  on  the  other  side  lies  in  assuming,  that 

The  Inhabit- 
ants of       whatever  does  not  affect  the  question  of  settlement  is 

oTxiNGHAM.  ^^^^^y  matter  of  form.  The  first  case  put  would  be  an 
instance  of  defect  in  substance,  .  for  the  order  would  be 
made  without  jurisdiction.  On  a  special  case,  finding 
that  the  justices  had  adjudicated  separately,  the  order  of 
removal  would  be  quashed.  Neither  would  the  justices 
have  any  power  in  the  second  case  supposed.  Nor  is  the 
third  case  one  of  want  of  form  ;  there,  if  the  facts  were 
specially  stated,  the  order  removing  the  pauper  from  his 
own  estate  would  be  quashed ;  and  no  alteration,  as  to 
form,  could  make  it  good.  The  fourth  case  is  one  of 
irregularity  after  the  order  of  removal  is  complete. 
That  is  not  an  informality  in  the  order,  and  nothing 
besides  an  informality  of  the  order  itself  can  be  under- 
stood, when  it  is  said  that  the  order  is  "quashed  for  in- 
formality." But,  further,  supposing  the  order  of  re- 
moval to  have  been  properly  quashed  for  informality, 
the  order  of  sessions  is  bad  for  directing  the  respond- 
ents to  pay  costs  to  the  appellants.  The  third  section 
of  Stat.  8  &  9      3.  c,  30.  [a)  enables  the  justices  to 

(a)  Stat.  S8c  9W.  S.  c  30.  .s.  3.  "  And  for  the  more  effectual  prevent- 
ing of  vexatious  removals  and  frivolous  appeals ;  be  it  further  enacted  " 
&c.  "  That  the  justices  of  the  peace  of  any  county  or  riding,  in  their 
general  or  quarter  sessions  of  the  peace,  upon  any  appeal  before  them 
there  to  be  had,  for  and  concerning  the  settlement  of  any  poor  person, 
or  upon  any  proof  before  them  there  to  be  made,  of  notice  of  any  such 
appeal shall,  at  the  same  quarter  sessions,  award  and 
order  to  the  party  for  whom  and  in  whose  behalf  such  appeal  shall  be 
determined,  or  to  whom  such  notice  did  appear  to  have  been  given,  as 
aforesaid,  such  costs  and  charges  in  the  law,  as  by  the  said  justices  in 
their  discretion  shall  be  thought  most  reasonable  and  just,  to  be  paid  by 
the  churchwardens,  overseers  "  &c.  "  against  whom  such  appeal  shall  be 
determined,  or  by  the  person  that  did  give  such  notice  as  aforesaid." 

award 
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award  costs  to  the  party  "  for  whom  and  in  whose 
behalf  such  appeal  shall  be  determined;"  and  the  earlier 
part  of  the  section  shews  that  this  means  an  appeal 
"  for  and  concerning  the  settlement  of  any  poor  per- 
son." This  is  not  an  appeal  relating  to  the  settlement, 
even  according  to  the  argument  on  the  other  side. 
The  reason  of  the  restriction  is  sufficiently  clear;  the 
object  of  the  section  was  to  prevent  "  vexatious  removals 
and  frivolous  appeals;"  but  where  the  only  objection  is 
informality,  the  removal  will  not  be  vexatious. 

Lord  Denman  C.  J.  The  court  of  quarter  sessions 
ought  to  have  absolute  dominion  as  to  law  and  facts 
which  come  before  them.  We  can  know  only  what 
they  send  to  us :  they  have  quashed  this  order  on  the 
ground  of  informality.  What  the  informality  is,  we  do 
not  know.  It  is  argued  that  it  must  be  an  informality 
on  the  face  of  the  order  :  I  cannot  agree  to  that.  In- 
terpreting the  meaning  of  the  magistrates  according  to 
popular  language,  and  in  the  usual  sense  of  the  words, 
we  must  understand  that  they  meant  to  state  that  the 
order  was  not  quashed  on  the  merits;  and  it  is  reason- 
able that  they  should  do  so,  to  prevent  their  order 
from  having  an  effect  in  binding  parties  which  it  ought 
not  to  have.  The  case  of  Rex  v.  Wick  St.  Lawrence  (a) 
supplies  an  instance  in  which  an  order  was  held  not  to 
be  binding  because  the  decision  was  not  on  the  merits. 
As  to  the  question  of  costs,  the  order  would  certainly 
be  bad  if  the  act  had  said  that  costs  should  be  granted 
only  when  the  decision  turned  on  the  merits ;  but  that 
is  not  so.    The  act  says,  that  the  justices  may  award 

(a)  5  JS.  ^  Ad.  526 ;  S.  C.  2  N-  ^  M.  289. 

costs 
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costs  to  the  party  for  whom  the  appeal  shall  be  deter- 
mined. They  may  justly  think  a  removal  vexatious 
which  has  been  made  under  circumstances  producing 
what  they  call  an  informality.  It  is  not  necessary  that 
the  determination  of  the  appeal  should  be  on  the  merits. 
In  Rea:  v.  The  Justices  of  Essex  [a)  a  question  arose  as 
to  the  power  of  the  sessions  to  award  costs,  and  it  was 
held  that  they  had  no  such  power;  but  there  the 
appeal  was  not  entered,  and  the  statute  gives  the  power 
only  where  the  appeal  is  "  determined." 


Taunton  J.  I  am  of  the  same  opinion.  There  are 
two  ways  in  which  the  proceedings  of  a  court  of  quarter 
sessions  may  be  erroneous.  They  may  be  defective  on  the 
face  of  them,  or  they  may  be  erroneous  from  facts  apparent 
on  a  special  case.  Here  there  is  no  special  case ;  but  on 
the  face  of  the  order  of  the  court  of  quarter  sessions  it 
appears  that  the  original  order  was  quashed  "  for  in- 
formality." The  only  question,  then,  is,  whether  such 
informality  could  be  an  informality  only  on  the  face  of 
the  original  order :  certainly  none  such  appears.  But, 
notwithstanding  this,  I  think  there  might  be  an  inform- 
ality in  some  part  of  the  proceedings,  and  such  an  in- 
formality as  could  come  before  this  Court  no  otherwise 
than  by  a  special  case.  But,  if  this  Court  see  that  there 
migkc  have  existed  some  circumstance  making  the  ori- 
ginal order  informal,  we  must  confirm  the  order  of 
sessions,  there  being  no  special  case-  I  do  not  agree 
that  all  the  cases  put  by  Mr.  Hildyard  would  be  cases 
of  informality ;  but,  looking  at  the  order  of  sessions,  and 
nothing  being  brought  positively  before  us  to  shew  that 


(a)  8  T.  R.  583. 


it 
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it  is  wrong,  I  think  it  must  be  affirmed.  It  is  a  whole- 
some rule,  that  this  Court  is  not  to  entertain  a  jurisdic- 
tion over  extraneous  matters  coming  before  the  sessions, 
unless  they  be  specially  stated.  If  it  were  otherwise,  if 
we  could  go  into  the  merits  without  a  special  case,  there 
would  be,  in  almost  every  instance,  a  discussion  upon 
affidavits.  As  to  the  question  of  costs,  I  fully  agree 
with  my  Lord.  The  words  of  the  statute  are  quite 
strong  enough  to  give  the  power  of  awarding  costs  in 
the  case  of  an  order  quashed  for  informality. 

Patteson  J.  If  the  word  "  informality"  in  this 
order  of  sessions  is  to  be  used  in  its  strict  legal  sense, 
the  sessions  have  done  wrong  in  quashing  the  original 
order.  But  if  it  may  be  understood  as  merely  used  in 
contradistinction  to  the  merits  of  the  case,  we  cannot 
say  what  the  ground  has  been  upon  which  the  order 
has  been  quashed,  and  we  can  act  only  on  what  we 
see.  As  to  the  costs,  I  agree  that  the  words  of  the  act 
do  not  restrict  the  power  of  the  justices  to  cases  of 
decisions  upon  the  settlement. 

Williams  J.  The  question  is,  whether  "  inform- 
ality" means  a  strict  legal  informality,  or  whether  the 
word  is  used  in  a  more  popular  sense.  I  do  not  see 
why  the  more  popular  sense  may  not  be  that  which  the 
justices  intended ;  and  this  is  the  more  probable,  as  the 
entries  of  the  courts  of  quarter  sessions  are  frequently 
made  with  great  laxity. 

Order  of  sessions  affirmed. 
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1834. 


Thursday^ 
Nov.  20th. 


Doorman  a^i'ainsi  Jenkins. 


In  assumpsit       A  SSUMPSIT.    The  first  count  of  the  declaration 

against  a  bailee, 

it  was  proved  alleged  that,  in  consideration  that  the  plaintiff,  at 

that  the  de-  ,  iiii. 

fendant,  a        the  request  &c.,  had  delivered  to  the  defendant  and 

colFee-house  i       j   •     i  •      i  ^  i  r 

keeper,  having  pi^^ced  in  his  charge  and  custody  a  sum  ot  money,  to 
ney  wl^hour^"  l^^''      ^^'^  plaintiff,  for  the  purpose 

reward,  lost  it,   ^nd  in  order  that  the  defendant  miffht  therewith  take 

and  made  the  ° 

following  state-  up  and  pay  for  the  plaintiff  a  certain  bill  of  exchange 

ment:  —  that       ^  f  J  f  & 

he  had  unfor-    made  &c.,  when  the  same  should  become  due  and  be 

tunately  put  it, 

with  a  larger  presented,  and  in  consideration  that  the  defendant  then 
of  Ws"own°"into  ^nd  there  had  the  said  monies  in  his  hands  upon  the 
whicrwasTept  t^i'^^s  and  for  the  purpose  aforesaid,  the  defendant 
m  his  tap-        undertook  &c.  that  he  would  with  the  said  money  take 

room  ;  that  the 
tap-room  had  a 
bar  in  it,  and 
was  open  on  a 
Sunday,  but 
the  rest  of  his 
house,  which 
was  inhabited, 
was  not  open 
on  Sunday  s 
and  that  the 
cash-box,  with 
his  own  and 
the  plaintiff's 
money,  had 
been  stolen  on 
that  day. 

left  it  to  the  Jury  and  until  the  bill  should  become  due  &c.  Averment, 
deferldant^was  ^hat  the  plaintiff  delivered  the  sum  to  the  defendant  for 
negii^ncf^^^^   the  purpose  aforesaid.    Breach,  that  the  defendant  did 

and  he  told 
them  that  the 
loss  of  the  de- 
fendant's own  money  did  not  necessarily  prove  reasonable  care. 
The  jury  having  found  for  the  plaintiff,  Held, 

First,  that  the  question  of  gross  negligence  was  properly  left  to  them. 
Secondly,  that  there  was  evidence  upon  which  they  might  tind  for  the  plaintiff. 

took 


up  &c.  Breach,  that  the  defendant  did  not  take  up 
&c.,  when  the  bill  was  presented  for  payment.  The 
second  count  alleged  that,  in  consideration  that  the 
plaintiff,  at  the  request  &c.,  would  deliver  to  the  defendant 
the  sum  of  32/.  105.  of  the  plaintiff,  provided  by  him 
for  the  purpose  of  taking  up  and  paying  a  certain  bill 
of  exchange  made  &c.  (as  before),  the  defendant  under- 
took &c.  that  he  would  take  due  and  proper  care  of  the 
said  sum  of  money  whilst  in  his  hands  in  the  meantime 


not  take  due  and  proper  care ;  but,  on  the  contrary 
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took  so  little  and  such  bad  care,  that  afterwards  to  1834. 
wit,  &c.,  the  said  sum  became,  and  was  and  is  wholly 

Doorman 

lost  to  the  plaintiff.    The  third  count  omitted  all  men-  against 

11        •  •  1  Jenkins. 

tion  of  the  bill  of  exchange,  but  stated  that,  m  consider- 
ation that  the  plaintiff,  at  the  request  &c.,  had  delivered 
the  sum,  &c.,  to  be  kept  and  taken  care  of  by  the  defend- 
ant for  the  plaintiff,  the  defendant  undertook  &c.,  to  take 
due  and  proper  care  of  the  sum,  &c.,  whilst  under  his 
charge.  Breach,  that  the  defendant  did  not  nor  would 
take  proper  care,  &c. ;  but  on  the  contrary  thereof, 
whilst  the  same  was  in  his  charge,  took  so  little  and 
such  bad  care  thereof,  and  conducted  himself  so  negli- 
gently and  improperly  in  the  premises,  that  &c.  (loss 
as  before).  Counts  for  monies  &c.,  and  account  stated. 
Plea,  the  general  issue. 

On  the  trial  before  Denman  C.  J.,  at  the  London 
sittings  in  December  1833,  the  plaintiff  proved  the 
delivery  of  the  money  to  the  defendant  for  the  pur- 
pose of  the  bill  being  taken  up  as  alleged  in  the 
declaration.  The  defendant  was  the  proprietor  of  a 
coffee-house,  and  the  account  which  he  was  proved 
to  have  given  of  the  loss  was  as  follows:  —  That 
he  unfortunately  placed  the  money  in  his  cash-box, 
which  was  kept  in  the  tap-room;  that  the  tap-room 
had  a  bar  in  it;  that  it  was  open  on  a  Sunday,  but 
that  the  other  parts  of  the  premises,  which  were  in- 
habited by  the  defendant  and  his  family,  were  not  open 
on  Sunday ;  and  that  the  cash-box,  with  the  plaintiff's 
money  in  it,  and  also  a  much  larger  sum  belonging  to 
the  defendant,  was  stolen  from  the  tap-room  on  a  Sun- 
day. The  defendant  did  not  pay  the  bill  when  pre- 
sented. The  defendant's  counsel  contended  that  there 
was  no  case  to  go  to  the  jury,  inasmuch  as  the  defendant, 

Vol.  IL  S  being 
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1834.  being  a  gratuitous  bailee,  was  liable  only  for  gross  negli- 
DooRMAN     g^"^^  J        the  loss  of  his  own  money,  at  the  same  time 

against       as  the  plaintiff's,  shewed  that  the  loss  had  not  happened 
Jenkins. 

for  want  of  such  care  as  he  would  take  of  his  own  pro- 
perty. The  Lord  Chief  Justice  refused  to  nonsuit  the 
plaintiff,  but  took  a  note  of  the  objection.  The  de- 
fendant called  no  witnesses.  His  Lordship  told  the 
jury  that  it  did  not  follow  from  the  defendant's  having 
lost  his  own  money  at  the  same  time  as  the  plaintiff's, 
that  he  had  taken  such  care  of  the  plaintiff's  money  as 
a  reasonable  man  would  ordinarily  take  of  his  own  ; 
and  he  added,  that  the  fact  relied  upon  was  no  answer 
to  the  action,  if  they  believed  that  the  loss  occurred 
from  gross  negligence :  but  his  Lordship  then  said  that 
the  evidence  of  gross  negligence  was  not,  in  his  opinion, 
satisfactory.  Verdict  for  the  plaintiff.  In  Hilari/  term 
last,  Sir  James  Scarlett  obtained  a  rule  to  shew  cause 
why  the  verdict  should  not  be  set  aside,  and  a  nonsuit 
be  entered,  or  a  new  trial  be  had. 

Sir  John  Campbell,  Attorney-General,  and  R.  V,  Rich- 
ards  now  shewed  cause.  No  leave  was  reserved  to  enter 
a  nonsuit.  The  plaintiff  does  not  contend  that  the  de- 
fendant, being  a  gratuitous  bailee,  is  liable  for  other 
than  gross  negligence.  It  is  a  well  known  principle, 
that,  in  contracts  which  are  beneficial  solely  to  the 
owner  of  the  property  holden  by  another,  the  holder 
is  responsible  for  nothing  less  than  gross  neglect  (a). 
The  question  of  neglect  was  for  the  jury;  it  cannot 
be  said  that  they  had  no  evidence  before  them. 
Keeping  the  money  in  an  open  tap-room  was,  at  any 


(«)  Jones  on  Bailments,  p.  22.  (II.  2.),  and,  further,  p.  119.  (III.  2.). 

rate, 
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rate,  conduct  which  the  jury  might  interpret  as  gross 
neghgence ;  the  more  so,  as  the  defendant  himself  de- 
scribed this  as  unfortunate.  He  might  have  placed  the 
money  in  the  inhabited  part  of  the  house.  That  his 
money  was  in  the  same  place  with  that  of  the  plaintiff 
is  no  answer ;  it  does  not  follow  that  a  person  who  is 
grossly  careless  in  keeping  his  own  property,  is  entitled 
to  be  as  negligent  in  keeping  that  of  another.  The 
marginal  note  of  SJiieUs  v.  BlacJchurne  [a]  would  indeed, 
at  first  sight,  appear  to  countenance  the  doctrine  that 
such  a  defence  was  good,  and  that,  as  a  pure  matter 
of  law,  the  action  would  not  lie.  But  the  case  itself 
was  decided  simply  on  the  ground  that  gross  negligence 
was  not  in  fact  proved.  The  alleged  neglect  consisted 
in  entering  some  dressed  leather,  some  of  which  be- 
longed to  the  bailor  and  some  to  the  defendant,  as 
wrought  leather,  at  the  Custom  House,  which  was  a 
mistake  not  implying  extraordinary  carelessness.  This 
appears  to  have  been  the  view  taken  by  all  the  judges. 

Sir  J.  Scarlett  and  Comyn  contra.  The  judge  having 
taken  a  note  of  the  objection  that  there  was  no  case 
for  the  jury,  it  must  be  understood  that  leave  to  enter  a 
nonsuit  was  reserved.  The  defendant  does  not  contend 
for  the  absolute  proposition,  that  a  gratuitous  bailee, 
who  keeps  another  person's  goods  as  carefully  as  his 
own,  cannot  become  liable  for  the  loss,  or  be  guilty  of 
gross  negligence.  The  objection  to  this  verdict  is,  that 
the  plaintiff,  upon  whom  the  burthen  of  proof  lay,  did 
not  make  out  a  prima  facie  case  of  gross  negligence. 
The  Court  is  to  determine,  whether  the  facts  proved 


1834^. 
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(a)  1  H.  Bl.  158. 
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satisfied  the  words  "  gross  negligence."  The  mere  loss  of 
the  goods,  of  course,  cannot  supply  a  prima  facie  case. 
The  proof  here  went,  at  the  utmost,  no  farther  than  the 
proof  in  Shiells  v.  Blackhurne  [a) ;  and  the  loss  of  the 
defendant's  own  goods  was  at  any  rate  a  strong  fact  in 
his  favour.  In  Shiells  v.  Blackhurne  {a)  the  Court  de- 
cided the  question  whether  the  facts  made  out  a  legal 
case  of  gross  negligence,  and  set  aside  the  verdict  be- 
cause they  did  not. 

Taunton  J.  I  have  felt  some  doubt  in  this  case ; 
but,  after  the  best  consideration  I  can  give  it,  I  think 
the  rule  ought  not  to  be  made  absolute.  The  counsel 
for  the  plaintiff  properly  admitted  that,  as  this  bailment 
was  for  the  benefit  of  the  bailor,  and  no  remuneration 
was  given  to  the  bailee,  the  action  would  not  be  main- 
tainable, except  in  the  case  of  gross  negligence.  The 
sole  question,  therefore,  is,  whether  there  was  any  proof 
of  such  negligence.  If  there  was,  the  application  for 
a  nonsuit,  at  any  rate,  cannot  be  granted ;  and  it  is 
almost  (though  not  quite)  equally  clear  that  the  defend- 
ant must  be  bound  by  the  decision  to  which  the  jury 
has  come.  A  great  deal  has  been  said  on  the  point, 
whether  th^  existence  of  gross  negligence  is  a  question 
of  law  or  fact.  It  is  not  necessary  to  enter  into  that  as 
an  abstract  question.  Such  a  question  will  always  de- 
pend upon  circumstances.  There  may  be  cases  where 
the  question  of  gross  negligence  is  matter  of  law  more 
than  of  fact,  and  others  where  it  is  matter  of  fact  more 
than  of  law.  An  action  brought  against  an  attorney  for 
negligence  turns  upon  matter  of  law  rather  than  fact. 


1834. 
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It 


IN  THE  Fifth  Year  of  WILLIAM  IV. 


261 


It  charges  the  attorney  with  having  undertaken  to  per- 
form the  business  properly,  and  alleges  that,  from  his 
failure  so  to  do,  such  and  such  injuries  resulted  to  the 
plaintiff.    Now,  in  nineteen  cases  out  of  twenty,  unless 
the  Court  told  the  jury  that  the  injurious  results  did,  in 
point  of  law,  follow  from  the  misconduct  of  the  defend- 
ant, they  would  be  utterly  unable  to  form  a  judgment 
on  the  matter.    Yet,  even  there,  the  jury  have  to  de- 
termine whether,  in  point  of  fact,  the  defendant  has 
been  guilty  of  that  particular  misconduct.     On  the 
other  hand,  take  the  case  of  an  action  against  a  surgeon, 
for  negligence  in  the  treatment  of  his  patient.  What 
law  can  there  possibly  be  in  the  question,  whether  such 
and  such  conduct  amounts  to  negligence  ?    That  must 
be  determined  entirely  by  the  jury.    Without,  there- 
fore, laying  down  any  abstract  rule,  we  may,  I  think, 
with  perfect  safety  say  that,  in  the  present  case,  the 
question  was  entirely  for  the  jury.    It  is  fact,  not  law. 
The  circumstances  are  extremely  simple.    The  defend- 
ant receives  money  to  be  kept  for  the  plaintiff.  What 
care  does  he  exercise  ?    He  puts  it,  together  with  money 
of  his  own  (which  I  think  perfectly  immaterial),  into  the 
till  of  a  public-house.    We  might  certainly  have  had  more 
explicit  evidence  as  to  the  exact  state  of  the  box ;  in  what 
place  it  was ;  and  what  class  of  strangers  frequented  the 
room.    If  there  was  no  negligence,  if  the  box  was  locked 
up  and  put  in  a  safe  place,  and  proper  care  taken  of  it, 
these  were  circumstances  which  the  defendant  had  the 
best  means  of  knowing,  and,  knowing  them,  he  might 
have  exonerated  himself.    In  the  absence,  therefore,  of 
evidence  to  that  effect,  I  think  that  there  was  a  prim^ 
facie  case  of  gross  negligence,  which  required  an  answer 
on  the  defendant's  part.  The  phrase  "  gross  negligence" 

S  3  means 
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1834.       means  nothing  more  than   a   great   and  aggravated 
^  degree  of  negligence,  as  distinguished  from  negligence 

against       of  a  lowcr  degree.    The  case  of  Shiells  v.  Blaclchurne  (a) 

Jenkins.  ^         n  ^  r    i     i  • 

created  at  first  some  degree  of  doubt  m  our  minds. 
It  was  said  that  the  Court,  in  that  case,  treated  the 
matter  as  a  question  of  law,  and  set  aside  the  verdict, 
because  the  thing  charged,  the  false  description  of  the 
leather  in  the  entry,  did  not  amount  to  gross  negligence ; 
and  therefore  the  jury  had  mistaken  the  law.  I  do  not 
view  the  case  in  that  light.  The  jury  there  found,  that 
in  fact  the  defendant  had  been  guilty  of  negligence ;  but 
the  Court  thought  that  they  had  drawn  a  wrong  con- 
clusion as  to  that  fact.  The  case,  therefore,  does  not 
stand  against  the  conclusion  to  which  I  have  come.  It 
does  not  appear  certainly  from  the  report,  how  the  case 
was  treated  at  the  trial,  nor  what  the  Judge  said  in 
summing  up.  But  I  do  not  find  it  laid  down,  as  a 
rule,  that  in  every  case  the  question  of  negligence  is  to 
be  matter  of  law.  The  ordinary  practice  is,  to  leave  it 
to  the  jury,  whether  such  negligence  has  been  proved 
as  the  plaintiff  has  charged  in  his  declaration.  If  the 
negligence  so  charged  be  insufficient  to  give  a  right  of 
action,  the  defendant  may  move  in  arrest  of  judgment. 

Patteson  J.  It  is  agreed  on  all  hands  that  the 
defendant  is  not  liable,  unless  he  has  been  guilty  of 
gross  negligence.  The  difficulty  lies  in  determining 
what  is  gross  negligence,  and  whether  that  is  to  be 
decided  by  the  jury  or  the  Court.  If  the  Court  is  to 
decide  it,  and  no  evidence  has  been  given  that  satisfies 
the  Court,  there  ought  to  have  been  a  nonsuit.    If  the 


(a)  1  H.  Bl.  158. 


jury 


IN  THE  Fifth  Year  of  WILLIAM  IV. 


263 


jury  was  to  decide,  I  cannot  feel  a  doubt  that  there  was  1834?. 
some  evidence  for  them.    I  agree  that  the  onus  pro-  T 

^  *  Doorman 

bandi  was  on  the  plaintiff.    It  appeared,  by  the  evidence  against 

J  ENKIKS* 

of  what  the  defendant  had  said,  that  the  money  com- 
mitted to  his  charge  was  laid  in  a  box  in  the  tap  room, 
which  room  was  open  on  a  Sunday^  though  the  rest  of  the 
premises  were  not.  Under  these  circumstances,  there 
can  be  no  nonsuit ;  for  there  was  a  sufficient  case  to  go 
to  the  jury.  Whether,  in  the  abstract,  the  question  of 
negligence  be  for  the  jury  or  the  Court,  I  think  it  un- 
necessary, as  my  brother  Taunton  says,  to  determine. 
The  present,  at  all  events,  was  a  question  of  fact,  and 
therefore  for  the  jury.  The  general  question  I  approach 
with  much  diffidence.  I  do  not  know  any  thing  more 
difficult,  than  to  say,  in  mixed  questions  of  law  and 
fact,  what  is  for  the  Court,  and  what  for  the  jury.  In 
the  present  case,  the  principal  doubt  in  ray  mind  arose 
from  the  case  of  Shiells  v.  Blaclchurne  {a).  The  facts 
in  that  case  were  not  disputed.  It  appeared  that  the 
defendant,  being  employed  (without  reward)  to  send 
out  some  dressed  leather,  entered  it  at  the  Custom 
House,  together  with  some  dressed  leather  of  his  own, 
as  ^wrought  leather,  in  consequence  of  which  the  whole 
was  seized.  Whether  that  amounted  to  gross  negli- 
gence, must  have  been  a  question  for  the  jury.  The 
report  does  not  say  how  they  were  directed,  nor  whether 
the  Judge  told  them  that,  in  his  opinion,  it  was  gross 
negligence.  At  first,  I  conceived  that  nothing  ap- 
peared from  the  report,  except  that  the  Court  thought 
it  was  not  a  case  of  gross  negligence.  But,  on  looking 
into  the  case,  I  find  the  Court  thought  that  the  jury 


(a)  1  H.  Bl.  158. 
S  4 


had 
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1834.  had  found  the  fact  erroneously,  and  sent  the  issue  to 
Doorman  jury.    So  that,  in  the  present  case,  the  only 

against      remaining  question   is,  whether  the  Judge   left  the 

Jenkins. 

question  properly.  At  first,  I  understood  that  the 
question  left  had  been,  whether  the  defendant  had  used 
ordinary  and  reasonable  care,  which,  although  it  may 
be  a  useful  criterion  in  determining  the  question 
whether  there  has  been  gross  negligence,  is  certainly 
not  the  same  question.  But  it  seems  that  his  lordship 
left  it  to  them  to  say,  whether  there  had  been  gross 
negligence ;  and  that  what  he  said  respecting  ordinary 
care,  was  merely  by  way  of  illustration.  We  cannot, 
therefore,  disturb  the  verdict.  Whether  I  should  have 
found  the  same  verdict,  is  quite  immaterial. 

Williams  J.  The  only  question  before  us  is, 
whether  the  Judge  should  have  said  that  the  case  was 
not  made  out  on  the  part  of  the  plaintiff,  or  should 
have  left  it  to  the  jury  ?  If  the  judge  be  obliged  to 
lay  down  a  rule,  it  is  extremely  difficult  to  discover 
what  that  rule  ought  to  be.  Who  can  say  where 
"gross  negligence"  begins?  Can  it  be  other  than 
a  question  of  fact  ?  The  case  was  properly  left  to  the 
jury.  The  report  of  Shiells  v.  Blackhurne  {a)  does  not 
state  how  the  case  was  submitted  to  the  jury.  In  Heece 
V.  Righyib),  which  was  an  action  against  an  attorney 
for  negligence,  Abbott  C.  J.  left  it  to  the  jury  to  say, 
whether,  under  the  circumstances,  the  defendant  had 
used  reasonable  care  and  diligence :  he  did  not  take  it 
from  their  cognizance,  and  pronounce  his  own  opinion  ; 
and  the  verdict  was  not  disturbed.    In  Moore  v.  Mour^ 


(a)  I  H,  Bl.  15S. 


(b)  4B.  4;  Aid.  202. 

gue. 
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gue[a)i  where  the  defendant  was  charged  with  negli- 
gence in  insuring  at  a  wrong  office.  Lord  Mansfield 
states  his  own  direction  thus :  —  "  My  direction  to  the 
jury  was  general ;  that  if  they  thought  there  was  gross 
negligence,  or  the  defendant  had  acted  mala  Jide,  they 
should  find  for  the  plaintiff."  In  that  case,  again,  we 
see  that  the  Judge  did  not  take  into  his  own  hands,  as 
a  question  of  law,  what  was  gross  negligence  and  what 
not;  and  there  the  Court  above  would  not  grant  a  new 
trial.  On  the  facts  which  were  before  the  Judge,  in  the 
present  case,  it  would  have  been  impossible  for  him  to 
pronounce  a  rule.  It  is  a  question  of  less  general  im- 
portance, whether,  under  the  particular  circumstances, 
there  was  any  evidence  to  go  to  a  jury;  but  I  think 
there  was.  Whether  there  was  enough  to  satisfy  their 
minds  properly,  is  another  question :  one  man's  judg- 
ment is  satisfied  with  a  certain  degree  of  evidence, 
another's  mind  with  less;  but  I  question  if  it  can  be 
said  that  the  manner  in  which  this  money  was  left  in 
the  tap  room,  was  not  loose  custody.  At  all  events, 
there  was  evidence  for  a  jury. 

Lord  Denman  C.  J.  It  appeared  to  me  that  some 
degree  of  negligence  was  clearly  proved  in  the  first  in- 
stance. I  thought,  and  I  still  think,  it  impossible  for  a 
judge  to  take  upon  himself  to  say  whether  negligence  is 
gross  or  not.  I  agree  to  all  the  legal  doctrine  in  Shiells 
V.  BlaMiirne  {h\  which  is,  merely,  that  a  bailee  without 
reward  is  not  liable  to  an  action  without  proof  of  gross 
negligence.  I  do  not  find  a  word  there  to  the  effect 
that  the  judge  is  to  say  whether,  in  fact,  negligence  is 
gross  or  not.   I  certainly  did  not  take  the  view  which 

(a)  2  Cowp.  479.  (6)  1  H,  Bl.  158. 

the 


1834. 

DOORMAK 

against 
Jenkins. 
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1834.       the  jury  did  of  this  case,  and  I  pressed,  as  strongly  as 
DooKMAN     possible,  my  opinion  upon  them.    Whether,  if  I  had 
against       heard  all  they  said  to  each  other,  and  had  possessed  all 

Jenkins.  ^ 

their  experience,  I  should  have  changed  my  opinion,  I 
cannot  say ;  but  certainly  the  question  was  for  them. 

Rule  discharged. 


NZ'tmx.  The  King  against  Garside  and  Mosley. 


plkation  of  the  O"^  ^  former  day  in  this  term  (November  6th)  Sir 
Attorney-  John  Campbell  moved,  as  Attorney-General,  for  a 

General,  the  ...  .  . 

Court  of  King's  certiorari  (directed  to  the  justices  of  oyer  and  terminer 

Bench  will,  as 

of  course,  grant  and  general  gaol  delivery  in  and  for  the  county  of 

a  habeas  corpus  .  •  i  •  i  t      n  ^ 

to  bring  up  pri-  Chester),  to  remove  mto  this  Court  the  record  or  the 
anTsentenced'^  conviction  of  James  Garside  and  Joseph  Mosley^  at  the 
lss?z?sfanVa^  ^^^^  assizes  for  the  county  of  Chester,  and  of  the  judg- 
certiorari  to      ment  against  them  on  an  indictment  for  the  murder  of 

remove  into  ° 

this  Court  the  Thomus  Ashtoii ;  also  for  a  habeas  corpus  to  the  con- 
record  of  the 

conviction  and  stable  and  keeper  of  the  gaol  of  Chester  to  bring  up  the 

judgment.  .  •         i       i  •  •   i     i  i    i  i 

The  prison-    prisoners,  in  order  that  execution  might  be  awarded  by 

ers  M^ere  under  ^  . 

sentence  for  the  Court. 
murder.  On 
their  being 

the  C^u'rt'under  '^^^  Attomey-Gefieral,  in  making  the  motion,  said 

the  writ  of  ^jj^t  he  Considered  himself  entitled  to  the  writs  as  of 

habeas  corpus, 
and  being  asked 

what  they  had  to  say  why  execution  should  not  be  awarded  against  them,  one  of  them 
pleaded,  ore  tenus,  that  the  king,  by  proclamation  in  the  Gazette,  had  promised  par- 
don to  any  person,  except  the  actual  murderer,  who  should  give  information,  whereby 
such  murderer  should  be  apprehended  and  convicted ;  and  that  he,  not  being  the  actual 
murderer,  had  given  such  information,  and  thereby  entitled  himself  to  the  pardon :  Held, 
on  demurrer  ore  tenus  by  the  Attorney- General,  no  sufficient  plea. 

The  prisoners  were  convicted  and  sentenced  at  the  assizes  for  the  county  of  Chester.  The 
Court  awarded  execution  to  be  done  upon  them  by  the  marshal  of  the  Marshalsea,  assisted 
by  the  sheriff  of  Surrey. 

The  Court  refused  to  hear  an  application  from  a  sheriff,  into  whose  custody  the  pri- 
soners had  been  removed,  praying  that  the  order  to  do  execution  might  not  be  made  upon 
him. 


right; 
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right ;  but,  from  respect  to  the  Court,  and  for  his  own 
justification  in  the  course  adopted,  he  stated  the  grounds 
of  his  application,  as  follows  :  — •  The  prisoners  were 
convicted  on  the  6th  of  last  August,  before  Parke  B.  at 
Chester^  and  were  sentenced  to  be  executed  on  the  fol- 
lowing Friday ;  but  a  question  arose  whether,  since  the 
statute  11  G.  4.  and  1  W.  4.  c,  70.  ss.  13,  14,  15.,  the 
sheriffs  of  the  city  or  the  sheriff  of  the  county  were 
bound  to  execute  such  sentence  (<?) ;  and  both  parties 
refusing  to  do  it,  the  prisoners  have  been  from  time  to 
time  respited.  The  last  respite  expires  on  the  18th 
instant.  Indictments  were  preferred  at  the  county 
sessions  against  the  sheriff  of  the  county  and  sheriffs 
of  the  city :  the  former  bill  has  been  thrown  out, 
and  the  latter  returned  a  true  bill.  An  ex-officio  in- 
formation has  since  been  filed  against  the  sheriff  of  the 
county,  but  some  time  must  elapse  before  these  pro- 
ceedings can  be  brought  to  a  decision;  and  a  motion 
for  a  mandamus  would  be  attended  with  similar  delay, 
as  there  are  facts  in  dispute  between  the  parties.  The 
present  application,  therefore,  is  made  to  this  Court,  to 
which  it  belongs,  in  the  exercise  of  its  superior  functions, 
to  see  the  sentences  of  courts  carried  into  effect,  and 
which  will  make  such  order  here  as  the  case  requires. 
It  is  unnecessary  for  that  purpose  to  decide  the  question 
in  dispute  between  the  sheriffs ;  this  Court  may  direct 
execution  to  be  done  by  the  sheriff  of  the  county  of 
Chester,  by  those  of  the  city,  by  the  sheriff  of  Middlesex, 
or  by  the  marshal  of  the  King's  Bench.  Among  the 
authorities  upon  this  subject,  before  the  Revolution,  are 


1834. 

The  King 

against 
Garside  and 

MOSLEY. 


(a)  For  the  particulars  of  this  dispute,  which  the  Attorney- General 
here  shortly  stated,  see  Rex  v.  Antrobus,  tried  13th  Februanj  1835,  post. 


Thomas 
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1834?.       Thomas  Middleton's  case[a\  Sir  Walter  Raleigh! s  case{b), 
R,  C!s  case  [c\  Le  Roy  v.  Corbet,  Olcey,  et  BarJcstead  {d\ 

The  King 

against       The  King  V.  William  Dale  [e),  and  the  precedents  there 

Garside  and       .,       Tx^T-T7»-r>r-»  4-1  i 

MosLEY.  Cited.  In  2  Hales  C.  pp.  4,  5.  the  doctrine  as  to 
this  power  of  the  Court  in  capital  cases  is  clearly  laid 
down.  Among  the  precedents  after  the  Revolution, 
are  those  in  the  cases  of  Rex  v.  Ratcliffe  [g\  Rex  v. 
Athoe  {h\  and  Rex  v.  Royce  {i ).  In  Rex  v.  Taylor  {Jc\ 
the  prisoner  was  brought  before  the  Court  on  a  habeas 
corpus  to  the  sheriff  of  Surrey,  and  the  sentence 
(burning  in  the  hand)  executed  by  the  marshal.  In 
the  case  of  Barl  Ferrers  {I)  this  question  was  put  to  the 
Judges  by  the  House  of  Peers  :  —  "  Supposing  a  peer 
so  indicted  and  convicted  "  (of  murder,  before  the  lords 
in  parliament)  "  ought  by  law  to  receive  such  judgment 
as  aforesaid"  (under  25  G.  2.  c.  37.),  "  and  the  day 
appointed  by  the  judgment  for  execution  should  lapse 
before  such  execution  done,  whether  a  new  time  may 
be  appointed  for  the  execution,  and  by  whom?"  And 
the  answer  was,  "  Supposing  the  day  appointed  by  the 
judgment  for  execution  should  lapse  before  such  exe- 
cution done  (which,  however,  the  law  will  not  presume), 
We  are  all  of  opinion,  that  a  new  time  may  be  appointed 
for  the  execution  either  by  the  High  Court  of  Parlia- 
ment before  which  such  peer  shall  have  been  attainted, 
or  by  the  Court  of  King's  Bench,  the  parliament  not 
then  sitting;  the  record  of  the  attainder  being  pro- 
perly removed  into  that  Court."    That  a  certiorari  and 

(a)  Poph.  131.  (i)  Cro.  Jac.  495.  ;  and  see  2  How.  St.  Tr.  33. 

(c)  Cro.  Car.  175.  Referred  to  in  2  Hales  P.  C.  4.  as  Coxa's  case. 
(rf)  1  Sid.  72.  (e)  2  Show.  511. 

{g)  Fast.  Crown  Cases,  40.    S.  C.  1  Wils.  150,        [h)  1  Stra.  553. 
{i)  4  Burr.  2073.    5  Burr.  2797.  Qc)  5  Burr.  2793. 

(0  Fost.  Crown  Cases,  139. 

habeas 
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habeas  corpus  issue  as  of  course  on  the  application  of 
the  Attorney-General,  appears  sufficiently  from  JRex  v. 
Thomas  («)  and  the  authorities  cited  in  note  {c)  to  Rex  v. 
Battams  {b). 

(As  to  the  power  of  this  Court  to  award  execution, 
or  to  sentence,  Patteson  J.  cited  Rex  v.  Rogers  and 
others  (c),  and  Sir  James  Scarlett,  amicus  curiae,  men- 
tioned Rex  V.  Yandell  {d).) 

Per  Curiam  [e),  Writs  granted. 

On  the  18th  of  November  the  two  prisoners  were 
brought  into  court,  in  the  custody  of  the  constable  and 
keeper  of  the  gaol  of  Chester, 

Sir  John  Campbell,  Attorney-General  (with  whom 
was  Wightman),  informed  the  Court  that  the  constable 
and  keeper  of  the  gaol  of  Chester  had  made  his  return 
to  the  habeas  corpus.  On  the  Attorney-General's 
motion,  the  return  was  then  read,  setting  forth  the 
original  commitment,  and  its  cause ;  the  trial,  conviction, 
and  sentence,  and  the  several  respites,  by  letters  from 
the  Secretary  of  State.  The  Attorney-General  also 
informed  the  Court,  that  the  indictment  and  record  of 
conviction  had  been  returned  under  the  certiorari,  and 
they  also  were  read,  upon  his  motion,  (g)  The  Attorney- 
General  then  moved  that  the  prisoners  should  be  asked 
if  they  had  any  thing  to  say  why  execution  should  not 
be  awarded.  The  prisoners  having  been  called  upon 
accordingly,  and  rising  in  their  places, 

(a)  ^M.^S.  442.  (6)  1  East,  303. 

(cj  SBurr.  1809.  (d)  4  T.  J2.  521. 

(e)  Lord  Denman  C.  J.,  Taunton,  Patteson,  and  Williams  Js. 

{g)  There  was  an  indorsement  on  the  record,  for  which  see  p.  274.  post. 

Dwm, 


1834. 


The  King 
against 
Garside  and 

MOSLEY. 


270 


CASES  IN  MICHAELMAS  TERM 


1^34.  Dunn,  for  the  prisoner  Garside,  asked  for  three  days' 

'      time  to  answer,  and  cited,  as  a  precedent,  Rex  v. 

The  King  '  r  J 

against       Ratcliffh  (a). 

Garside  and 

MOSLEY. 

Sir  John  Campbell,  Attorney-General,  contra.  Nothing 
is  alleged  to  shew  any  possibility  that  time  may  be  of  use 
to  the  parties.  In  Rex  v.  Ratcliffe[a)  thirty  years  had 
elapsed  since  the  conviction,  and  the  identity  was  dis- 
puted. Here  the  prisoners  have  acknowledged  their 
identity  by  rising  when  they  were  called  upon  by  name. 
In  Rex  V.  Rogers  and  others  {h)  time  was  prayed  on  be- 
half of  one  of  the  defendants,  but  refused,  on  the  ground 
that  no  pretence  was  stated  for  it,  and  that  it  could  be  of 
no  service  to  the  prisoner  so  applying;  and  the  case  was 
distinguished  from  that  of  Mr.  Ratcliffe,  where  it  might 
have  been  a  doubt  whether  the  prisoner  would  plead 
non-identity  or  the  act  of  grace. 

Dunn,  being  then  asked  by  the  Court  if  he  had  any 
ground  to  assign  for  the  delay,  stated  that  he  had  not 
yet  had  an  opportunity  of  communicating  with  the 
prisoner,  and  had  but  just  heard  the  returns  to  the 
habeas  corpus  and  certiorari ;  that  in  Rex  v.  Ratcliffe  [a) 
the  Court  granted  a  delay  without  knowing  what  course 
the  prisoner  intended  to  take,  or  whether  he  would 
plead  either  the  non-identity  or  the  act  of  grace,  no 
ground  at  all  being  stated  ;  and  that  the  act  of  the 
prisoners,  just  referred  to  by  the  Attorney-General, 
could  not  reasonably  be  construed  into  an  acknowledg- 
ment of  identity.  The  Judges  {c)  conferred  for  a  short 
time  out  of  Court,  and  upon  their  return, 

(a)  Fost.  Crown  Cases,  4:0.    S.  C.  1  Wils.  150. 
{b)  SBurr.  1809. 

(c)  Lord  Denman  C.  J.,  Taunton,  Patteson,  and  Williams  Js. 

Lord 
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Lord  Denman  C.  J.  said:  No  ground  has  been  1834-. 
suoTfrested  for  doubtinfi:  whether  these  are  the  parties       '  ~ 

»°  °  ^  The  King 

convicted,  or  whether  execution  may  legally  be  carried  against 

Garside  and 

into  effect.    But  the  proceeding  which  it  is  now  sought  Mosley. 
to  enforce  being  so  severe  in  its  consequence,  and  the 
Court  having  only  now  for  the  first  time  heard  the 
record  and  return  read,  and  the  prisoner  Garside^s 
counsel  having  had  no  opportunity  to  hear  them  before, 
we  think,   in  the  exercise  of  the  discretion  vested 
in  us,  and  with  a  wish  to  act  favourably  towards  per- 
sons in  the  situation  of  the  prisoners,  that  we  shall  do 
best  in  abiding  by  the  precedent  set  in  Mr.  Ratcliffe^s 
case  [a)  rather  than  that  furnished  by  Hex  v.  Rogers  {b), 
I  think  this  the  safest  side,  though  I  see  no  reason  to 
doubt  that  execution  will  be  awarded,  and  no  ground 
of  hope  for  the  prisoners.    In  Rex  v.  Rogers  {b),  no 
ground  being  shewn  for  delay,  the  Court,  in  the  exercise 
of  its  discretion,  proceeded  with  the  case,  and  awarded 
execution.    In  Rex  v.  Ratcliffe  {a)  counsel  (according  to 
the  report  in  Foster)  prayed  a  few  days'  time,  that  they 
might  have  an  opportunity  of  knowing  from  the  pri- 
soner himself  the  truth  and  merits  of  his  case,  which 
was  granted.    We  think  it  right  to  follow  the  latter 
course.    W^e   therefore   order  that  the  prisoners  be 
committed  to  the  gaol  of  Newgate,  and  that  they  be 
brought  to  this  bar  again  on  Thursday  morning,  Novem- 
her  20th,  by  the  keeper  of  Newgate  (c).  The  application 
for  time  has  been  made  as  to  one  prisoner  only,  but 
the  order  will  be  the  same  as  to  both. 

(a)  Fost.  Crown  Cases,  40.    S.  C.  1  Wils.  150.       (6)  3  Burr.  1809. 

(c)  The  commitment  was,  to  his  Majesty's  gaol,  &c.  to  be  by  the 
keeper,  &c.  kept  in  safe  custody  "  until  they  shall  be  severally  from  thence 
discharged  by  due  course  of  law  ;"  and  that  the  keeper,  &c.  or  his  deputy, 
do  bring  the  said  prisoners  to  the  bar  of  the  said  Court  here  once.  The 
respite  expiring  on  the  18th  of  November)  a  further  respite  was  granted. 

Dumi 
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1834.  Dunn  prayed  that  the  Judge's  notes  of  the  trial  might 

be  in  Court  when  the  prisoners  came  up  again. 


The  King 


Garside  and 

MosLEY.         Lord  Denman  C.  J.    It  is  quite  clear  that  that 
application  cannot  be  granted. 


On  this  day  the  prisoners  were  again  brought  into 
court  (a),  and  the  Attorney- General  moved,  as  before, 
that  they  should  be  asked  what  they  had  to  say  why 
the  Court  should  not  proceed  to  award  execution 
against  them  upon  their  attainder.  Dunn  moved  that 
the  return  to  the  habeas  corpus,  and  the  record  of  con-* 
viction,  should  be  slowly  read  over ;  and  they  were 
read  accordingly. 

Dunn  for  the  prisoner  Garside,  The  prisoner  desires 
to  plead  ore  tenus  (which  he  may  do,  Thomas  Dean's 
case  {h) )  that  the  Court  ought  not  to  award  execution, 
because  he  is  entitled  to  pardon  by' the  king*s  procla- 
mation. [Lord  Denman  C.  J.  The  prisoner  may  now 
plead  it.]  The  prisoner,  then,  pleads,  That,  by  procla- 
mation in  the  Gazette  of  January  6th  1831  (the  pri- 
soners not  being  then  in  custody),  after  stating  k 
representation  made  to  the  king,  that  Mr.  Thomas 
Ashton  of  Werneth,  near  Stochport,  had,  on  Monday  the 
3d  of  January i  been  killed  by  a  pistol  shot,  fired  by 
some  evil-disposed  person  unknown,  his  Majesty,  for 
the  better  apprehending  and  bringing  to  justice  the 
persons  concerned  in  the  felony  before  mentioned,  was 
pleased  to  promise  his  most  gracious  pardon  to  any  of 
them,  except  the  person  who  actually  fired  the  shot, 
who  should  discover  his  accomplice  or  accomplices 

(a)  Before  Lord  Denman  C.  J.,  Taunton^  Patteson,  and  WilUamsJs, 
(i>)  1  Leach's  Crown  Cases,  p.  476.  4th  ed. 

therein, 
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therein,  so  that  he,  she,  or  they  might  be  apprehended  1834.. 
and  convicted  thereof :  that  he.  Gar  side,  being  one  of     j^e  King 
the  persons  concerned  in  the  said  felony,  but  not  the  against 

^  Garside  and 

person  who  actually  fired  the  shot,  did,  on  &c.,  before  Mosley 
any  information  had  been  given  by  any  other  person, 
touching  the  persons  concerned  in  the  said  felony,  dis- 
cover his  accomplices  therein ;  and  that,  in  consequence 
of  such  discovery,  Joseph  Mosley  was  apprehended  for 
the  said  felony,  and  was  convicted  thereof;  that  the 
Mr.  Jskton,  mentioned  in  the  proclamation,  was  the 
same  person  of  whose  murder  Mosley  was  so  convicted ; 
and  that,  by  reason  of  the  premises,  Garside  was  of  legal 
right  entitled  to  pardon.  If  any  question  can  be  raised 
whether  or  not  a  proclamation  like  this  is  equivalent  to 
an  actual  pardon,  the  Court  will  determine  it  equitably 
in  favour  of  the  prisoner.  Lord  Mansfield,  in  Hex  v. 
Mudd  (a),  says,  "  There  are  three  ways  in  law  and  prac- 
tice, which  give  accomplices  a  right  to  a  pardon  and 
the  third  case  he  states  of  such  right  is,  that  of  "  persons 
to  whom  the  king  has,  by  special  proclamation  in  the 
Gazette  or  otherwise,  promised  his  pardon."  That  is 
the  case  of  Garside, 


Sir  John  Camphelly  Attorney-General,  demurred  to  the 
plea,  ore  tenus.  The  matter  pleaded  goes  to  shew,  that 
Garside  ought  not  to  have  been  prosecuted.  But  a  pro- 
mise of  pardon  could  not  have  be^n  pleaded,  even  in  bar 
of  the  indictment.  And,  as  to  an  actual  pardon,  Blach- 
stone,  4?  Comm,  c.  31.,  after  stating  that  a  pardon  must  be 
under  the  great  seal  (Z>),  says,  p.  40 L,  We  may  ob- 
serve, that  a  pardon  by  act  of  parliament  is  more  bene- 
ficial than  by  the  king's  charter;  for  a  man  is  not 

(a)  1  Cowp.  334. 

(6)  Before  stats.  6  G.  4,  c.  25.  s.  1.,  and  7  &  8  G.  4.  c.  28.  s.  13. 

Vol.  IL  T  bound 
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1834?.  bound  to  plead  it,  but  the  Court  must  ex  officio  take 
"  ~      notice  of  it :  neither  can  he  lose  the  benefit  of  it  by  his 

The  King 

against       own  laches  or  negligence,  as  he  may  of  the  king's  charter 

Garside  and 

MosLET.  of  pardon.  The  king's  charter  of  pardon  must  be  spe- 
cially pleaded,  and  that  at  a  proper  time  :  for  if  a  man 
is  indicted,  and  has  a  pardon  in  his  pocket,  and  after- 
wards puts  himself  upon  his  trial  by  pleading  the  general 
issue,  he  has  waived  the  benefit  of  such  pardon.  But,  if 
a  man  avails  himself  thereof  as  soon  as  by  course  of  law 
he  may,  a  pardon  may  either  be  pleaded  upon  arraign- 
ment, or  in  arrest  of  judgment,  or  in  the  present  stage 
of  proceedings,  in  bar  of  execution,"  The  present  plea, 
therefore,  if  it  could  ever  have  been  available,  is  too  late. 
Besides,  it  was  a  question  left  to  the  jury,  whether  or 
not  Garside  was  the  party  who  fired  the  shot,  and  their 
finding,  indorsed  on  the  record,  is,  "  The  jurors  say, 
both  guilty ;  the  blow  inflicted  by  James  Garside*'*  Had 
this  been  otherwise,  the  case  would  have  been  one  for  the 
mercy  of  the  crown,  but  nothing  more. 

Dunn  in  support  of  the  plea.  The  pardon  could  not 
have  been  pleaded  at  the  trial,  because,  at  the  time  of 
pleading,  the  condition  had  not  been  fulfilled  by  the 
conviction  of  Mosley,  The  indorsement  referred  to  is 
not  part  of  the  record ;  the  matter  specially  found  was 
no  part  of  the  issue  upon  the  indictment.  It  would  be 
of  very  mischievous  consequence  to  hold  that  the  king's 
promise  of  pardon  was  not  equivalent  to  a  pardon.  In 
the  case  of  Thurtell  and  others,  tried  for  murder  in 
1824,  one  of  the  defendants,  who,  upon  inducements  held 
out  by  magistrates,  had  given  information  leading  to  a 
discovery  of  the  body,  applied  to  the  Court,  before  his 
arraignment,  to  have  his  trial  put  off,  that  he  might 
petition  for  a  pardon ;  that  application  was  refused ; 

but, 
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but,  after  his  conviction,  time  was  given  him  to  lay  the  1834<. 
case  before  the  secretary  of  state,  and  a  conditional      '  ~ 

The  King 

pardon  was  granted.  against 

Garside  and 

Mosley  being  asked  whether  he  had  any  thing  to  say  Mosley. 
why  execution  should  not  be  awarded,  merely  said  that 
he  was  not  guilty. 

Lord  Denman  C.  J.,  after  shortly  recapitulating  the 
proceedings  which  had  taken  place  before  the  Court, 
continued  as  follows :  —  The  counsel  for  the  prisoner 
Garside  has  contended  that,  by  the  terms  of  the  pro- 
clamation which  has  been  referred  to,  he  has  a  legal  right 
to  the  benefits  of  a  pardon,  and  a  passage  has  been  cited 
in  support  of  this  proposition,  from  a  judgment  of  Lord 
Mansfield  m  Bex  y.  Rudd{a).  But  it  is  clear  that,  in 
that  part  of  his  judgment.  Lord  Mansjield  does  not 
speak  of  legal  rights  in  the  strict  sense;  of  such  rights 
as  would  constitute  a  defence  to  an  indictment,  or  an 
answer  to  the  question  why  execution  should  not  be 
awarded;  for,  after  enumerating  the  "  three  ways  in 
law  and  practice,  which  give  accomplices  a  right  to  a 
pardon,"  he  adds,  "  and  in  all  these  cases  the  Court 
will  bail  them,  in  order  to  give  them  an  opportunity  of 
applying  for  a  pardon."  The  application  to  the  Court, 
therefore,  in  that  case,  is  only  that  the  party  may  be 
bailed,  for  the  purpose  of  investing  himself  with  a  legal 
right  which  he  did  not  before  possess.  In  the  case  of 
Thurtell  and  others,  which  has  been  referred  to,  the 
learned  Judge  delayed  the  execution  in  order  that  an  ap- 
plication might  be  made  to  the  secretary  of  state ;  but  that 
was  not  giving  effect  to  a  legal  right :  the  Judge  only 
exercised  a  discretionary  authority;  and,  acting  with 
that  extreme  caution  which  I  hope  will  always  prevail  in 

(a)  1  Cowp.  334. 

T  2  such 
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1834.  such  cases,  allowed  time  for  the  Crown,  if  it  so  thought 
The  King  ^^^^  effect  to  any  contract  that  might  have  been 

against       entered  into  with  the  prisoner.    I  need  not  now  go 

Garside  and 

MosLEY.  into  the  particular  circumstances  of  this  case;  they  may 
be  properly  looked  into  by  the  secretary  of  state  when 
he  has  to  consider  whether  or  not  he  shall  recommend 
a  pardon,  but  they  cannot  affect  the  decision  of  this 
Court:  they  can  only  weigh  so  far,  that  we  shall  be 
careful  not  to  prevent,  by  too  great  expedition,  the 
enforcing  of  any  representation  that  may  be  made 
elsewhere  upon  the  grounds  which  have  been  here 
stated.  We  are  not  to  presume  that  any  promise  made 
by  the  King  even  to  the  meanest  and  most  criminal  of 
his  subjects  will  not  be  sacredly  observed.  There  has, 
indeed,  been  sufficient  opportunity  already  for  an  ap- 
plication of  this  kind,  if  grounds  existed  for  it ;  but  still, 
in  the  award  of  execution  we  are  about  to  make,  we  will 
give  such  time,  that  if  the  prisoner  Garside  has  brought 
himself  within  the  promise  upon  which  he  relies,  he  may 
be  enabled  to  benefit  by  it.  I  state  this,  however,  without 
meaning  to  convey  any  hope.  The  other  prisoner  has 
said  nothing  but  that  he  is  not  guilty.  The  Court, 
therefore,  has  only  to  proceed  in  the  execution  of  its  duty 
according  to  the  course  which  has  always  prevailed. 

The  prisoners  being  again  asked  what  they  had  to 
say,  why  the  Court  should  not  award  execution  against 
them  upon  their  attainder,  answered  nothing. 

M,  D,  Hill  then  prayed,  on  behalf  of  the  sheriff  of 
Middlesex,  that  the  award  of  execution  might  not  be 
directed  to  him.  [Lord  Denman  C,  J.  We  think  we 
ought  not  to  hear  you.  We  have  power  to  order  exe- 
cution where  we  think  proper,  and  the  sheriff  is  not  a 

party 
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party  before  us.]  The  Court  has  transferred  the  pri-  1834, 
soners  to  the  custody  of  the  keeper  of  Newmte,  the  ~ 

^  The  Kino 

minister  of  the  sheriff,  and  has  directed  him  to  bring  against 

Garside  and 

them  up  to-day ;  that  brings  the  sheriff  before  the  Mosley. 
Court.  It  has  been  found  convenient  that  prisoners, 
under  circumstances  like  the  present,  should  be  lodged 
in  Newgate,  but  that  convenience  may  be  obstructed  in 
future,  if  the  consequence  is  that,  by  the  accident  of  its 
being  afforded,  the  duty  of  superintending  the  execu- 
tion is  thrown  upon  the  sheriff.  There  are  authorities 
to  shew  that  the  power  of  the  Court  has  not  been  so 
exercised  before,  as  to  throw  it  upon  the  sheriff  to  per- 
form this  duty  under  similar  circumstances. 

Lord  Denman  C.  J.  The  reasons  of  expediency 
referred  to  may  be  fit  to  be  weighed  among  others,  but 
we  think  we  are  not  competent  to  hear  any  argument 
on  this  subject. 

Taunton,  Patteson,  and  Williams  Js.,  concurred. 

Taunton  J.  then  addressed  the  prisoners  to  the 
following  effect :  —  You  were  indicted  and  tried  at 
the  Chester  assizes  for  the  murder  of  Thomas  Ashton, 
and  upon  your  trial  convicted.  Sentence  was  then  pro- 
nounced upon  you,  and  remains  to  be  carried  into 
effect,  difficulties  in  form  having  intervened  which  have 
delayed  its  execution.  You  have  been  brought  here  by 
writ  of  habeas  corpus,  and  are  now,  not  to  receive  sen- 
tence, for  that  has  already  been  passed,  but  to  hear  the 
order  of  this  Court.  That  order  is,  that  execution  be 
done  upon  you,  James  Garside,  and  you,  Joseph  Moslei/, 
on  Tuesday  next,  pursuant  to  the  sentence  pronounced 
upon  you  as  it  appears  by  the  record,  and  according  to 

T  3  due 
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1834.      due  form  of  law;  and  the  Court  orders  that  you  be  com- 
mitted  to  the  custody  of  the  marshal  of  the  Marshalsea 

The  King 

against      for  the  purpose  aforesaid,  and  that  he  do  execution  upon 

Garside  and  ,  f    i      •    i  i  - 

MosLEY.      you  m  pursuance  or  the  judgment  pronounced  agamst 
you,  according  to  law,  and  that  the  sheriff  of  the  county 
of  Surrey  assist  the  marshal  in  doing  the  said  execution. 
The  prisoners  were  executed  at  Horsemonger 
Lane  gaol,  Surrey,  on  the  following  Tuesday, 


Friday, 
Nov.  21st. 


Bowman  agamst  Taylor  and  Others. 


^OVENANT.  The  declaration  stated  that  by  in- 
denture of  the  10th  of  May  1824,  after  reciting 
that  the  plaintiff  had  invented  certain  improvements  in 
the  construction  of  looms  for  weaving,  commonly 
termed  "power  looms,"  and  had  obtained  His  Ma- 
jesty's letters  patent  containing  a  grant  to  the  plaintiff, 
his  executors,  &c.,  for  the  sole  use,  benefit,  and  ad- 
vantage of  the  said  invention,  with  full  power  to  vend 
the  same  for  a  certain  term  of  years,  and  that  the 
by  an  instrument  in  writing  under  his 
hand  and  seal,  described  and  ascertained  the  nature  of 
the  said  invention  and  the  manner  of  performance,  and 
had  caused  such  instrument  to  be  enrolled  agreeably  to 
the  terms  and  conditions  of  the  said  letters  patent ;  and 
that  the  plaintiff  had  agreed  with  the  defendants  to 

plaintiff  cove-  v 

nanted  to  permit  defendants  to  use  and  have  the  benefit  of  such  invention  and  patent,  and 
defendants,  in  consideration  of  the  grant,  &c.  covenanted  to  perform  the  agreement  on  their 
part.  Breach,  non-performance.  Pleas,  after  setting  out  the  patent,  that  the  supposed 
invention  therein,  and  in  the  declaration  mentioned,  was  not  nor  is  a  new  invention';  and 
tiiat  plaintiff  was  not  the  first  or  true  inventor  of  the  improvements  in  the  said  indenture 
and  letters  patent  mentioned : 

Held,  on  general  demurrer,  that,  if  the  pleas  amounted  to  a  denial  of  the  plaintiff  having 
invented  the  improvements,  in  the  sense  in  which  the  deed  alleged  him  to  have  done  so, 
the  defendants  were  estopped  by  their  recital  in  the  deed  from  contradicting  that  fact. 
And  that,  if  the  pleas  did  not  amount  to  such  denial,  but  were  intended  merely  to  allege 
that  the  plaintiff  was  not  the  sole  inventor,  or  that  the  invention  had  taken  place  long  before 
the  patent  was  granted,  such  pleas  were  no  answer  to  the  action. 

There  may  be  an  estoppel  by  matter  of  recital. 

permit 


Declaration  in 
covenant  stated 
that,  by  in- 
denture, after 
reciting  that 
plaintiff  had 
invented  certain 
improvements 
in  the  construc- 
tion of  looms, 
and  had  ob- 
tained letters 
patent  for  such 
invention,  and 
that  he  had 
agreed  with 
defendants  to  i  •  ^'ii*  u  j 
let  them  use  the  plamtllt  had 
said  invention 
for  a  certain 
part  of  the 
term  granted 
by  the  letters 
patent,  in  con- 
sideration of 
certain  cove- 
nants, &c., 


Taylor, 
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permit  them  to  use  the  said  invention  in  manufacturing  ISS^. 
woollen  and  worsted  for  such  a  quantity  of  the  said  " 

Bowman 

looms  as  the  defendants  should  order  or  give  directions  against 
for  the  making  of  within  three  years  from  the  date  of 
the  said  indenture,  not  exceeding  500  in  the  whole,  for 
so  long  of  the  said  term  granted  by  the  said  letters 
patent  as  was  then  unexpired,  subject  to  the  regulations 
and  in  manner  therein-after  contained,  in  consideration 
of  the  sum  of  2/.  25.  as  a  premium  to  be  paid  for  each 
loom,  exclusive  of  the  price  of  such  loom,  at  or  before 
the  delivery  of  the  same,  and  upon  certain  other  terms 
which  the  declaration  stated,  the  plaintiff,  for  and  in 
consideration  of  the  said  sum  of  2/.  2s.,  &c.,  and  of  the 
covenants  and  agreements  in  the  said  indenture  con- 
tained on  the  part  of  the  defendants,  did,  for  himself, 
his  heirs,  executors,  &c.,  covenant,  promise,  and  agree 
to  and  with  the  defendants,  tljeir  executors,  &c.,  that 
the  plaintiff,  his  heirs,  &c.,  should  and  would  permit  and 
suffer  the  defendants  to  use  and  have  the  benefit  and 
advantage  of  the  said  invention  and  the  said  letters 
patent  for  so  many  of  the  said  patent  power  looms,  &c. 
(stating  covenants  by  the  plaintiff  in  [pursuance  of  the 
above  agreement) :  and  for  and  in  consideration  of  the 
grant  and  permission  in  the  said  indenture  so  given,  &c., 
the  defendants  did  thereby  for  themselves  jointly  and 
severally,  and  for  their  joint  and  several  heirs,  executors, 
&c.,  covenant,  promise,  and  agree,  to  and  with  the 
plaintiff,  his  executors,  &c.,  to  pay  the  plaintiff,  his 
executors,  &c.,  the  said  sum  of  21,  2s,  over  and  above 
the  price  of  the  said  looms,  and  also  a  certain  yearly 
payment  for  the  same,  &c.,  as  by  the  said  indenture,  &c. 
Averment,  that,  although  the  term  for  and  during  which 
the  sole  use  and  benefit  of  the  said  invention,  with  power 
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1834. 


against 
Taylor. 


to  vend  the  same,  was  granted  to  the  plaintiff  by  the  said 
letters  patent,  is  not  yet  expired,  and  although  &c.  (the 
declaration  then  averred  that  the  defendants  had  availed 
themselves  of  the  grant  and  permission  covenanted  for 
as  above  stated,  and  that  the  payments  stipulated  to  be 
made  by  them  had  not  ceased  to  accrue),  and  although 
the  said  plaintiif  hath  fulfilled  all  the  covenants  and 
agreements  in  the  said  indenture  mentioned  on  his  part 
to  be  performed ;  yet  &c.  Breach,  non-payment  of 
the  21.  2s.,  &c.,  and  non-fulfilment  of  other  covenants. 

Pleas :  First,  That  the  letters  patent  in  the  said  de- 
claration and  indenture  mentioned  were  and  are  as 
follows.  The  letters  patent  were  then  set  out,  be- 
ginning with  the  following  recital :  —  "  Whereas  Robert 
Bowman  of  &c.,  hath  by  his  petition  humbly  repre- 
sented unto  us  that  he  hath  invented  improvements  in 
the  construction  of  looms  for  weaving  various  sorts  of 
cloths,  which  looms  may  be  set  in  motion  by  any 
adequate  power ;  that  he  is  the  first  and  true  in- 
ventor thereof;  and  that  the  same  have  never  been 
practised  by  any  other  person  or  persons  whomsoever 
to  his  knowledge  or  belief:  the  petitioner,  therefore, 
most  humbly  prayed  &c. ;  and  we  being  willing "  &c. 
Then  followed  the  grant  of  the  patent,  to  which  were 
added  these  provisoes,  among  others,  all  of  which  were 
set  out  in  the  plea :  —  "  Provided  always,  and  these  our 
letters  patent  are  and  shall  be  upon  this  condition,  that  if 
at  any  time  during  the  said  term  hereby  granted,  it  shall 
be  made  appear  to  us,  our  heirs,  &c.,  that  this  our  grant 
is  contrary  to  law,  or  prejudicial  or  inconvenient  to  our 
subjects  in  general,  or  that  the  said  invention  is  not  a 
new  invention  as  to  the  public  use  and  exercise  thereof 
in  that  said  part  of  our  United  Kingdom,  &c.  (England, 

Wales, 


IN  THE  Fifth  Year  of  WILLIAM  IV. 


281 


WaleSi  and  Berwick-upon-Tweed),  or  not  invented  and  1834?. 
found  out  by  the  said  Robert  Bowman  as  aforesaid,  then 

Bowman 

upon  signification  or  declaration  thereof,  to  be  made  by  against 

^  Taylor. 

US,  our  heirs,  &c.,  these  our  letters  patent  shall  forwith 
cease,  determine,  and  be  utterly  void,"  &c.  There  was 
also  a  proviso  avoiding  the  patent  if  the  said  Robert 
Bowman  should  not  particularly  describe  and  ascertain 
the  nature  of  his  invention,  and  in  what  manner  the 
same  was  performed,  by  writing  under  his  hand  and 
seal,  and  cause  the  same  to  be  enrolled  in  chancery 
within  six  calendar  months  next  after  the  date  of  the 
patent.  The  plea  then  averred  "  that  the  said  sup- 
posed invention  in  the  said  declaration  and  letters  patent 
mentioned  was  not,  nor  is,  a  new  invention."  Secondly, 
the  defendants  pleaded,  "  that  the  said  plaintiff  was  not, 
nor  is,  the  first  or  true  inventor  of  the  said  improvements 
in  the  construction  of  looms  mentioned  in  the  said  in- 
denture and  in  the  said  letters  patent  above  set  forth." 
Thirdly,  they  pleaded  that  the  plaintiff  did  not  within 
six  calendar  months,  &c.,  or  at  any  time,  cause  an  in- 
strument in  writing,  particularly  describing  and  ascer- 
taining the  nature  of  his  said  invention  in  the  said  letters 
patent  and  indenture  mentioned,  and  in  what  manner 
the  same  was  performed,  to  be  enrolled  in  chancery  as 
required  by  the  letters  patent ;  whereby  the  said  letters 
patent  became,  and  were  at  the  time  of  the  making  of 
the  indenture,  void  and  determined. 

The  plaintiff  demurred  generally  to  each  of  these 
pleas,  and  the  defendants  joined  in  demurrer.  There 
were  also  issues  in  fact. 

Tomlinsouy  in  support  of  the  demurrers.  The  de- 
fendant is  estopped  from  alleging  the  matter  stated  in 

the 
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the  pleas.  He  has  admitted  by  the  recital  of  his  own 
indenture,  as  stated  in  the  declaration,  that  the  plaintiff 
invented  the  improvements  for  which  the  letters  patent 
were  granted.  He  cannot  then  deny,  as  he  attempts  to 
do  by  his  first  and  second  pleas,  that  the  invention  was 
new,  or  that  the  plaintiff"  was  the  first  inventor.  The 
recital,  taking  the  word  "  invented "  in  the  popular 
acceptation,  is  directly  contradictory  to  the  pleas,  and 
means  that  he  was  the  first  inventor  of  a  new  invention. 
The  parties  executing  the  indenture  must,  from  the 
nature  of  the  transaction,  have  understood  the  word 
"  invented"  in  that  sense.  It  is  evidently  so  used  in 
the  recital  of  the  patent,  as  set  out  in  the  first  plea ;  for 
that  recital  would  otherwise  be  inconsistent  with  one  of 
the  provisoes.  And  if  the  sense  now  assigned  by  the 
plaintiff"  is  that  in  which  the  parties  to  the  indenture 
meant  to  use  it,  the  estoppel  is  completely  raised.  On 
the  matter  of  the  third  plea,  no  doubt  can  arise  as  to 
the  recital  in  the  indenture ;  for  the  words  of  the  recital 
and  plea  are  expressly  contradictory  to  each  other. 
Here  then  is  an  estoppel  of  the  second  class  of  the 
three  enumerated  in  Co.  Litt,  35^  a.,  viz.,  "  By  ipatter 
in  writing,  as  by  deed  indented;"  instances  of  which 
are  given  in  Com.  Dig.  Estoppel  {A.  2.).  Nor  can 
it  be  said  here  that  the  recital  is  of  a  generality,  in 
which  case  the  matter  may  be  pleaded  to,  though  not 
where  the  recital  is  specific,  as  is  explained  in  Com, 
Dig.  Estoppel  {A.  2.),  and  in  the  notes  to  Bainsford 
V.  Smith  {a),  Hayne  v.  Malthy  (5),  which  will  be  relied 
upon  on  the  other  side,  is  a  case  which  perhaps  would  • 
be  differently  determined  if  reconsidered  now,  when 


(a)  DyeVf  196.  a. 


(b)  3  T.  R.  438. 
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i 


IN  THE  Fifth  Year  of  WILLIAM  IV. 


283 


the  principles  of  law  on  this  subject  have  been  more  1 834. 
clearly  defined.    At  all  events,  it  is  distinguishable  " 

''  Bowman 

from  the  present  case.    There  the  articles  of  agreement  against 

Taylor.  ' 

did  not  recite  that  the  invention  was  original,  but  merely 
that  the  plaintiffs  were  the  assignees  of  the  patent ;  the 
case  was  argued  on  this  ground  for  the  defendant,  and 
it  was  admitted  that  he  might  be  estopped  from  denying 
what  the  deed  did  recite,  viz.,  that  the  plaintiffs  were 
in  possession  of  a  patent.  On  the  other  side,  the  case 
was  compared  to  that  of  a  tenant  pleading  nil  habuit 
m  tenementis.  The  Judges  took  different  views  of  the 
subject;  the  judgments  of  Lord  Kenyan  and  Ashhurst  J. 
proceeded  chiefly  on  the  assumption  of  fraud,  which  was 
not  borne  out  by  the  statements  on  the  record.  Buller  J. 
referred  the  case  wholly  to  the  true  principle,  that 
of  eviction,  but  applied  it  erroneously.  He  says,  I 
think  that  the  case  of  landlord  and  tenant  is  not  unlike 
this;  for  the  facts  in  this  case  disclosed  by  the  pleas  are 
equivalent  to  an  eviction  of  the  tenant.  As  long  as  the 
tenant  holds  under  the  lease,  he  is  estopped  from  deny- 
ing his  landlord's  title;  but  when  he  is  evicted,  he  has  a 
right  to  shew  that  he  does  not  enjoy  that  which  was  the 
consideration  for  his  covenant  to  pay  the  rent."  But, 
supposing  that  the  plaintiff  in  that,  or  in  the  present  case, 
had  not  been  the  original  author  of  the  invention,  the  de- 
fendant might  nevertheless  have  continued  in  the  full  use 
and  enjoyment  of  the  privilege  conveyed  to  him.  To 
make  the  case  equivalent  to  an  eviction,  it  should  have 
been  shewn  that  the  patent  was  repealed,  or  openly  in- 
fringed. In  the  absence  of  such  facts,  the  allegations  of 
the  defendant  amounted  to  nothing  more  than  a  plea 
by  a  tenant  of  nil  habuit  in  tenementis.  That  defence, 
coupled  with  th^  fact  of  eviction,  is  good,  though  not 

so 
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so  without  it.  Gibhs  C.  J.  says,  in  Taylor  v.  Zamira  {a\ 
"  In  every  plea  of  eviction  there  is  an  averment  that 
the  lessor  had  not  a  perfect  title  when  he  demised,  but 
that  fact  alone  would  not  suffice ;  to  constitute  a  plea, 
to  it  must  be  added  the  fact,  that  the  lessee  was  in 
consequence  evicted ;  the  whole  is  a  defence : "  and  the 
passage  containing  these  words  is  cited  and  relied  upon 
by  ParJce  J.  in  Pope  v.  Biggs  (6).  The  matter  here 
pleaded  amounts  merely  to  an  allegation  that  the  plaintiff 
had  not  power  to  give  the  licence ;  there  is  no  allegation 
of  fraud,  or  want  of  enjoyment,  or  eviction  either  by 
recal  or  by  open  invasion  of  the  patent.  It  is  a  common 
stipulation  in  contracts  of  this  kind,  that  if  the  licensee 
be  disturbed  in  his  use  of  the  patent,  and  the  patentee, 
upon  notice  of  such  disturbance,  omit  to  take  legal 
measures  against  the  wrong-doer,  payment  of  the  rent 
shall  cease.  The  defendant  here  might  have  protected 
himself  by  such  a  clause  if  he  had  thought  proper. 

Wightman  contra.  As  to  the  general  doctrine  of  estop- 
pel, it  is  not  to  be  collected  with  any  certainty  from  the  old 
cases  that  mere  matter  of  recital  does  estop;  for,  in  those 
cases  (the  pleadings  of  which  are  not  fully  stated),  that 
which  is  said  to  be  recital  is  so  mixed  up  with  the  ope- 
rative parts  of  the  deed,  that  the  estoppel  may  perhaps 
^  be  referable  to  those  parts  rather  than  to  the  matter  of 

recital.  Estoppels  are  so  called,  according  to  Lord  Coke^ 
Co.  Litt.  352  a.,  "  because  a  man's  own  act  or  accept- 
ance stoppeth  or  closeth  up  his  mouth  to  allege  or  plead 
the  truth and  in  Palmer  v.  Ekins{c)  it  was  said  and  ap- 
pears admitted,  that  "  estoppels  are  odious,  and  not  to  be 

(a)  6  Taunt.  527.  {b)  9  B,  ^  C.  256. 

(c)  2Ld.  Raym.  1553. 
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construed  or  raised  by  implication."    And  in  Co,  LitL  1834. 
352  b.,  among  the  rules  laid  down  respecting  estoppels  ^^^^^^ 
are  these  —  "  Secondly,  that  every  estoppel,  because  it  TfyLOR 
concludeth  a  man  to  allege  the  truth,  must  be  certain  to 
every  intent,  and  not  to  be  taken  by  argument  or  in- 
ference.   Thirdly,  every  estoppel  ought  to  be  a  precise 
affirmation  of  that  which  maketh  the  estoppel,  and  not 
to  be  spoken  impersonally." — "Neither  doth  a  recital 
conclude,  because  it  is  no  direct  affirmation."    Now  the 
words  relied  upon  in  this  case,  to  raise  the  estoppel,  are, 
as  stated  in  the  declaration,  "  after  reciting  that  the  said 
plaintiff  had  invented  certain  improvements  in  the  con- 
struction of  looms  for  weaving."    These  words  clearly 
fall  within  the  rules  laid  down  by  Lord  Coke,  and  are 
insufficient  to  create  an  estoppel.     Not  only  are  they 
mere  recital,  but  they  do  not  precisely  and  with  cer- 
tainty affirm  what  the  defendant  now  denies.  The 
plaintiff  is  obliged  to  contend  that  the  word  "  invented" 
implies  that  he  was  the  first  inventor,  and  of  a  new  in- 
vention.   But  (as  to  the  latter  supposition)  he  might 
have  invented  the  contrivance  fifty  years  ago  and  suf- 
fered it  to  be  used  by  so  many  persons  since,  that  the 
licence  to  use  it  now  was  of  no  benefit  to  the  defendant ; 
in  that  case  the  plaintiff  would  be  the  inventor,  and  yet 
the  defendant  would  not  be  estopped  from  saying  that 
the  invention  was  not  new.    An  estoppel,  being  stric- 
tissimi  juris,  will  not  be  held  to  attach  upon  any  state- 
ment which  can  by  possibility  be  consistent  with  that 
of  the  deed.    \_Patteson  J.  It  is  consistent  with  these 
pleas  that  the  circumstance  of  the  invention  not  being 
new,  or  the  plaintiff  not  being  the  first  inventor,  may 
have  been  confined  to  the  knowledge  of  the  defendant. 
Taunton  J.  Why  are  we  to  presume,  from  the  word 

"  invented," 


Taylor. 
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1834-.  "invented,"  that  the  inventing  was  many  years  ago? 
  Although  this  is  a  case  of  estoppel,  the  intention  of  the 

*  Bowman 

against  parties  to  the  deed  must  be  collected  from  all  the  circum- 
stances, and  the  words  construed  according  to  their  plain 
and  primary  signification.  It  would  be  better  to  say  that 
there  should  be  no  estoppels  than  to  adopt  all  sorts  of 
artifices  and  stratagems  to  evade  the  law  which  allows 
them.  If,  as  we  are  required  to  suppose,  all  the  parties 
knew  the  plaintiff  not  to  be  the  first  inventor,  would 
they  have  used  the  words  which  appear  in  this  deed  ?] 
The  question  is  what  mai/  be  the  case  consistently  with 
the  deed,  and  what  it  is,  strictly,  that  the  defendant  is 
estopped  from  denying.  "  Inventing''  does  not  neces- 
sarily imply  first  inventing.  Two  may  invent  the  same 
thing.  And  nothing  is  to  be  taken,  in  favour  of  an 
estoppel,  by  inference  or  argument.  Hayne  v.  Malt- 
hy  {a)  is  conclusive  in  favour  of  the  defendant.  It  is 
said  that  the  pleas  here  are  like  nil  habuit  in  tene- 
mentis,  pleaded  by  tenant  against  landlord,  without 
shewing  eviction.  But  the  case  between  landlord  and 
tenant  is  not  like  this;  while  the  tenant  has  the  en- 
joyment of  the  land,  he  has  no  right  to  say  that  the 
landlord  has  no  title;  he  has  the  entire  benefit  of  all 
that  he  bargained  for.  The  defendant  here  has  not  that, 
if  all  the  world  has  an  equal  right  to  use  the  invention. 
He  bargained  for  the  exclusive  privilege,  and  he  has 
it  not  if  any  one  may  interfere  with  him,  although  no 
one  may  have  yet  chosen  to  do  so.  There  cannot, 
from  the  nature  of  the  case,  be  an  actual  eviction,  as 
there  is  of  land.  Two  of  the  Judges,  in  Hayne  v. 
'  Malthy       expressly  distinguish  a  case  like  the  present 


(a)  3  r.  R.  438. 


{b)  3  T.  B,  441. 
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from  that  of  landlord  and  tenant.  [Lord  Denman  C.  J. 
This  point  may  be  as  you  put  it,  because  in  the  case  of 
a  party  licensed  under  a  patent  it  is  only  the  right  that 
is  conveyed.]  The  moment  it  is  found  that  the  inven- 
tion is  not  new,  he  is  evicted ;  he  may  make  the  same 
machines,  but  it  is  no  longer  under  the  right  which  was 
conveyed  to  him. 

Tomlinson  in  reply.  According  to  the  line  of  argu- 
ment that  has  been  taken,  the  pleas  are  no  defence.  If 
it  be  consistent  with  the  word  "  invented"  in  the  recital 
of  the  deed,  that  the  invention  took  place  fifty  years 
before  the  granting  of  the  patent,  or  that  some  other 
person  had  also  invented  the  same  thing,  and  the  pleas 
only  deny  the  inventing  to  the  extent  of  either  of  those 
interpretations,  then  it  is  not  shewn  that  the  plaintiff  had 
a  bad  title  to  the  patent,  or  conveyed  an  imperfect  one 
to  the  licensee.  The  invention  might  be  old,  but  never 
yet  brought  into  public  use.  Another  person  might 
have  invented  the  same  thing,  but  have  never  made  it 
known  before  the  plaintiff  took  out  his  patent.  The 
pleas,  therefore,  upon  this  view  of  them,  do  not  neces- 
sarily contradict  the  declaration.  Either,  then,  the 
defendant  is  estopped  by  a  specific  recital,  or  his 
pleas  are  no  answer  to  the  action.  It  is  said  that 
th  e  doctrine  as  to  eviction  does  not  apply,  because  the 
licence  here  is  to  enjoy  the  right :  but,  in  the  first 
place,  the  right  is  not  necessarily  impeached,  as  has 
just  been  shewn;  and  secondly,  the  lease  here  is  not 
properly  of  a  right,  but  of  the  benefit  of  using  the 
invention ;  the  profit  of  weaving  cloth  by  these  looms. 
A  use  of  the  same  privilege  by  others,  in  open  defiance 
of  the  licensee,  would  have  been  an  eviction,  according 
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1834'.  to  the  judgment  of  Gihbs  C.  J.  before  cited  (a):  there 
"  would  have  been  a  want  of  right  and  a  non-enjoyment. 

Bowman  °  ^ 

^gainst  According  to  the  argument  for  the  defendant,  the 
licensee  pays  for  the  right,  not  the  enjoyment;  and 
if  he  has  not  the  right,  is  not  bound  to  pay.  But 
that  is  contrary  to  the  opinions  of  the  Judges  in  Taylor 
V.  Hare{b).  There  the  plaintiff,  having  hired  the 
defendant's  patent  for  a  term,  at  100/.  a  year,  and  used 
it  for  several  years,  discovered  that  another  person  had 
invented  the  same  thing,  and  publicly  used  it  in  Eng- 
land, before  the  defendant  obtained  his  patent.  The 
plaintiff,  therefore,  brought  an  action  for  money  had 
and  received,  to  recover  back  the  amount  of  his  annual 
payments.  But  Heath  J.  observed,  "  It  might  as  well 
be  said,  that  if  a  man  lease  land,  and  the  lessee  pay 
rent,  and  afterwards  be  evicted,  he  shall  recover  back 
the  rent,  though  he  has  taken  the  fruits  of  the  land." 
And  Chamhre  J.  said,  "  Both  parties  have  been  mis- 
taken; the  defendant  has  thrown  away  his  money  in 
obtaining  a  patent  for  his  ovm  invention;  not  so  the 
plaintiff,  for  he  has  had  the  use  of  another  person's 
invention  for  his  money."  [Lord  Denman  C.  J.  The 
subject  was  considered  there  so  far  as  the  purposes  of 
that  case  required.]  The  reasoning  applies  here.  A 
monopoly  in  the  use  of  the  invention  is  what  the 
licensee  of  a  patent  pays  for.  As  to  the  dictum  of 
Lord  Coke  (c),  that  a  recital  does  not  conclude,  that 
can  be  only  where  the  recital  is  of  matter  foreign  to 
the  contract ;  not  where  the  matter  recited  is  the  found- 
ation of  the  obligation,  as  it  is  here.    Thus  in  Corranfs 


(a)  In  Taylor  v.  Zamira,  6  Taunt.  527.  (6)  1  New  Rep.  262. 

(c)  Co,  Liu.  352.  b. 

case, 
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case  (a),  in  debt,  the  condition  of  the  obligation  was, 
"  if  ike  defendant  should  sufer  the  plaintiff  to  enjoy  his 
right  in  such  a  land ; "  defendant  pleaded  that  plaintiff 
had  no  right,  and  on  demurrer  it  was  held  good;  but 
it  is  added  that  if  it  had  been  whereas  the  obligee  had 
right,  it  would  have  been  otherwise. 

Lord  Denman  C.  J.,  after  stating  the  substance  of 
the  declaration  and  pleas,  proceeded  as  follows  :  —  The 
plaintiff  contends  that  these  pleas  are  bad,  because  the 
defendant  is  estopped  by  his  deed  from  pleading  them. 
It  is  answered,  as  to  the  first  plea,  that  it  is  not  incon- 
sistent with  the  deed ;  but  we  think  it  is  so,  and  if  not, 
that  it  is  no  defence.  If  by  saying  that  the  supposed 
invention  is  not  new,  it  is  only  meant  that  it  was  dis- 
covered by  the  plaintiff  fifty  years  ago,  that  is  no  reason 
that  he  should  not  now  have  taken  out  a  patent  for 
it.  So  as  to  the  second  plea,  that  the  plaintiff  was  not 
the  first  or  true  inventor :  that  averment  either  denies 
that  he  invented  the  contrivance,  or  denies  that  he  was 
the  sole  inventor.  The  answer  is  the  same  as  that  just 
given :  in  the  one  case  the  defendant  states  what  he 
is  estopped  from  alleging,  because  it  contradicts  the  re- 
cital of  his  own  deed ;  in  the  other,  he  gives  no  answer 
to  the  declaration.  The  third  plea  puts  a  fact  in  issue 
in  direct  contradiction  to  the  recital  of  the  deed.  The 
doctrine  of  estoppel  has  been  guarded  with  great  strict- 
ness ;  not  because  the  party  enforcing  it  necessarily 
wishes  to  exclude  the  truth,  for  it  is  rather  to  be  sup- 
posed that  that  is  true  which  the  opposite  party  has 
already  recited  under  his  hand  and  seal ;  but  because 
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(a)  Dyevj  196.  a.  note  (41). 
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1834.       the  estoppel  may  exclude  the  truth.     However,  it  is 
right  that  the  construction  of  that  which  is  to  create 

Bowman 

against       an  cstoppel  should  be  very  strict.    As  to  the  doctrine 
laid  down  in  Co.  Litt,  352  b.,  that  a  recital  doth  not 
conclude,  because  it  is  no  direct  affirmation,  the  au- 
thority of  Lord  Colce  is  a  very  great  one;  but  still,  if 
a  party  has  by  his  deed  recited  a  specific  fact,  though 
introduced  by  "  whereas,"  it  seems  to  me  impossible  to 
say  that  he  shall  not  be  bound  by  his  own  assertion 
so  made  under  seal.    This  point  was  much  considered 
in  Ltttimon^  executor  of  Griffiths,  v.  Tremere  (a).  There 
could  have  been  no  case  in  which  the  Court  would  have 
been  more  strongly  inclined  to  struggle  against  the 
doctrine  of  estoppel  than  that.    The  action  was  upon 
a  bond.    The  condition,  set  out  on  oyer,  recited  that, 
by  indenture  of  lease  between  the  plaintiff's  testator 
and  the  defendant,  the  testator  demised  premises  to  the 
defendant  at  the  yearly  rent  of  170/. ;  and  the  condition 
was,  payment  to  the  testator  of  that  sum.   The  defendant 
pleaded  that  the  lease  in  the  condition  mentioned  was  a 
lease  the  reddendum  of  which  was  140/.  only,  and  that 
that  sum  had  always  been  paid ;  to  which  the  plaintiff 
replied  that  the  yearly  sum  of  170/.  had  not  been  paid. 
On  demurrer  it  was  held,  that  the  defendant  was 
estopped  from  pleading  a  lease  at  140/.,  which  was  in 
effect  the  same  as  saying  that  there  was  no  lease  at 
170/.  as  mentioned  in  the  bond.    This  was  as  strong 
a  case  as  can  be  conceived ;  and  the  averment  creating 
the  estoppel  was  introduced  by  way  of  recital :  yet  this 
Court,  upon  the  greatest  consideration  of  the  cases 
ancient  and  modern,  decided  for  the  estoppel.    I  do 

(a)  lA.^E.  792.    3  M  4;  M.  603.  {Tnniti/  term  1834). 

not 
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not  think  it  necessary,  in  deciding  the  present  case,  1834. 
to  enter  into  a  minute  examination  of  the  authorities ; 

Bowman 

they  were  fully  considered  on  that  occasion ;  and  I  against 

,  ^  Taylor. 

think  the  case  of  Hayne  v.  Maltby  [a)  has  been  suffi- 
ciently distinguished  from  that  before  us,  in  the  course 
of  the  argument. 

Taunton  J.  The  law  of  estoppel  is  not  so  unjust  or 
absurd  as  it  has  been  too  much  the  custom  to  represent. 
The  principle  is,  that  where  a  man  has  entered  into 
a  solemn  engagement  by  deed  under  his  hand  and  seal 
as  to  certain  facts,  he  shall  not  be  permitted  to  deny  any 
matter  which  he  has  so  asserted.  The  question  here  is, 
whether  there  is  a  matter  so  asserted  by  the  defendant 
under  his  hand  and  seal,  that  he  shall  not  be  permitted 
to  deny  it  in  pleading.  It  is  said  that  the  allegation  in 
the  deed  is  made  by  way  of  recital,  but  I  do  not  see  that 
a  statement  such  as  this  is  the  less  positive  because  it  is 
introduced  by  a  "  whereas."  Then  the  defendant  has 
pleaded  that  the  supposed  invention,  in  the  declaration 
and  letters  patent  mentioned,  was  not  nor  is  a  new 
invention.  These  words,  "  was  not  nor  is  a  new  in- 
vention,'* must  be  understood  in  the  same  sense  as 
the  words  "had  invented,"  in  the  recital  of  the  deed 
set  out  in  the  declaration,  and  must  refer  to  the  time 
of  granting  the  patent :  and  if  the  invention  could  not 
then  be  termed  a  new  invention,  it  could  not,  I  think, 
have  been  truly  said  in  the  deed  that  the  plaintiff  "  had 
invented  "  the  improvements,  in  the  sense  in  which  the 
deed  uses  the  words.  Then  the  plea  directly  negatives 
the  deed,  and  comes  within  the  rule  that  a  party  shall 
not  deny  what  he  has  asserted  by  his  solemn  instrument 


(a)  3  T.  R.  438. 

U  2 


under 
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1834.  under  hand  and  seal.  As  to  the  case  of  Hayne  v. 
Bowman  ^^^^^^  (^)>  I  acknowledge,  with  unfeigned  respect,  that 
against       it  does  not  become  me  to  criticise  the  opinions  of  Judges 

Taylor. 

so  great  and  eminent  as  those  who  sat  here  when  that 
case  was  decided;  but  it  is  not  necessary  to  examine 
into  the  grounds  of  the  judgments  there  delivered,  be- 
cause I  think  Mr.  Tomlinson  has  distinguished  that  case 
from  the  present.  Here  there  is  an  express  averment 
in  the  deed,  that  the  plaintiff  is  the  inventor  of  the 
improvements;  there  the  articles  of  agreement  averred 
nothing  as  to  the  originality  of  the  invention,  but  merely 
stated  that  the  plaintiffs  were  the  assignees  of  the  patent, 
which  they  might  have  been,  though  the  assignor  was 
not  the  original  inventor.  And  besides,  though  I  do 
not  rely  much  upon  that,  the  Judges  there  differed  in 
the  reasons  which  they  assigned  for  their  judgments. 
It  is  sufficient,  however,  to  say,  without  derogating  from 
the  authority  of  those  learned  Judges,  that  that  case  is 
very  distinguishable  from  the  present.  I  am  of  opinion 
that  the  demurrers  here  are  well  grounded,  and  the 
plaintiff  entitled  to  judgment. 

Patteson  J.  The  third  plea  distinctly  raises  the 
question  of  estoppel ;  the  first  and  second  not  so 
directly.  The  declaration  sets  out  a  recital  in  the 
deed  between  these  parties ;  and  it  is  necessary  to  con- 
sider the  meaning  of  the  words  there  used.  It  is  said 
that  in  a  case  of  estoppel  nothing  is  to  be  taken  by  way 
of  intendment.  But  before  we  come  to  the  question  of 
estoppel  we  must  examine  the  construction  of  the  deed. 
The  words  are,  that  the  plaintiff  had  invented  certain 
improvements,"  and  had  obtained  his  Majesty's  letters 

(a)  3  T.  R,  438» 

^  patent 
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patent  for  the  sole  use  of  the  said  invention.  This  1834. 
recital  can  only  mean  that  he  had  invented  a  new 

BOWMAK 

machinery,  for  which  he  had  obtained  the  patent.    If  it  against 

Taylor. 

meant  that  he  was  not  the  first  inventor,  it  would  be 
absurd.  That  being  so,  the  pleas  are,  first,  that  the 
invention  is  not  new;  secondly,  that  the  plaintiff  is 
not  the  first  inventor.  Then,  if  those  assertions  are 
used  in  the  same  sense  as  the  words  "had  invented" 
in  the  deed,  they  contain  a  direct  denial  of  the  matter 
there  recited  ;  if  not  used  in  the  same  sense,  they  are  no 
answer  to  the  declaration.  The  only  authority  cited  for 
the  proposition  that  no  estoppel  can  be  by  recital  is  that 
from  Co.  Litt.  352  b.  It  is  not  denied,  however,  that 
there  have  been  many  cases  in  which  matter  of  recital 
has  been  held  to  estop;  but  then  it  is  said  that  the 
recital  in  those  cases  has  been  inseparably  mixed  with 
the  operative  parts  of  the  deed.  But,  if  that  be  a  test, 
the  case  is  so  here.  The  deed  recites  that  the  plaintiff 
has  invented  improvements  and  obtained  a  patent  for 
the  invention,  and  then  it  proceeds  to  a  demise  of  the 
very  subject-matter  for  which  the  patent  is  so  granted. 
I  cannot  separate  these  things,  and  I  therefore  think 
the  recital  here  comes  within  the  description  which 
Mr.  Wightman  has  given  of  the  law  laid  down  by  the 
old  cases.  The  passage  in  Lord  Coke  must  be  taken 
with  some  little  qualification :  and  Laimon  v.  Tremere[a) 
is  a  direct  authority  to  shew  that  there  may  be  an  es- 
toppel by  matter  of  recital.  In  Hayne  v.  Maliby  (b)  the 
recital  contained  no  assertion  of  right  in  the  plaintiffs 
except  as  assignees ;  and  the  plea  did  not  deny  that. 
The  case  was  not  properly  one  of  estoppel.    How  far 


(a)  lA.^E.  792.    SN.  ^M.  603. 

U  3 


{b)  3  T.  R.  438. 

the 
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the  principle  of  eviction  was  applicable,  it  is  not  now 
material  to  consider.  In  Oldham  v.  Langmead  [a)  there 
cited,  where  the  action  was  brought  by  the  assignee  of 
the  patentee  against  the  patentee.  Lord  Kenyon  would 
not  allow  the  latter  to  shew  that  the  invention  was 
not  a  new  one,  against  his  own  deed.  As  estoppels  are 
mutual,  that  is  a  strong  authority  to  shew  that  the  as- 
signee, if  he  had  by  deed  admitted  the  invention  to  be 
new,  would  have  been  estopped  from  pleading  the  con- 
trary. And  the  current  of  authorities,  and  particularly 
the  late  case  of  Lainson  v.  Tremere  (Z>),  shew  that  there 
may  be  an  estoppel  by  recital  in  a  deed.  The  plaintiff 
is  entitled  to  judgment. 

Williams  J.  I  am  of  the  same  opinion.  A  passage 
has  been  cited  from  Lord  Coke,  in  which  he  says  that  an 
estoppel  must  be  certain,  and  not  to  be  taken  by  argu- 
ment or  inference.  But  to  give  the  words  of  this  recital 
the  sense  ascribed  to  them  by  the  plaintiff,  is  no  ar- 
gument; it  is  only  making  use  of  the  common  under- 
standing of  a  phrase  in  the  English  language.  When 
it  is  said,  as  in  this  deed,  that  a  party  "  had  invented  " 
an  improvement,  it  means  that  he  was  the  inventor  of  it 
so  as  to  make  that  invention  available  under  the  law  of 
patents.  The  words  "  had  invented"  must,  then,  without 
any  argument,  mean  that,  the  contrary  of  which  is 
averred  in  the  first  and  second  pleas.  The  question, 
therefore,  upon  these,  is  the  same  as  upon  the  third  plea, 
as  to  which  there  is  no  doubt.  Then  the  only  question  is, 
whether  a  recital,  not  being  a  direct  assertion,  can  estop 
the  party  who  has  made  it :  no  decision  has  been  cited 
to  the  contrary ;  and  this  Court  lately  determined  in 
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{a)  sr.  B.  439. 


(6)  IA,^E.  792.    3  iV.  ^  ilf.  603. 
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favour  of  such  an  estoppel  in  Lainson  v.  Trcmcre{a\  1834. 

where  the  doctrine  of  estoppels  was  carefully  and  fully  Bqwmax 

considered,  and  where  the  estoppel  in  question  depended  again&t 
as  much  upon  a  recital  as  that  in  the  present  case. 

Judgment  for  the  plaintiff  (^). 

(a)  1  A.     E.  792.    3  N.  ^  M.  603. 

(6)  The  following  case  was  argued  and  decided  in  Hilary  term  1835  . 


Bowman  against  Rostron  and  Another.  Janwryidthy 

1835. 

This  was  an  action  of  covenant,  by  the  plaintiff  in  the  preceding  case,  on  Declaration 

an  indenture  similar  to  that  referred  to,  ante,  p.  278.    The  declaration  stated  the  ex-  , 

,                 .                       rn,    ,                          ,                „  ,  ecution  of  a 
was  the  same  as  in  Bowman  v.  Taylor,  except  as  to  the  names  or  the  ^^^^  plain- 
defendants.    The  defendants  pleaded,  1.,  non  est  factum ;  2,  3,  and  4.,  tiff  and  defend- 
the  same  pleas  as  the  1st,  2d,  and  3d  in  Boivman  v.  Taylor;  5.,  a  further        5  the  plea 
,       ,     /.  1          T  •        nil                       rr^i         1-     •         1  •  did  not  traverse 
breach  or  the  conditions  of  the  letters  patent.     Ihe  replication  took  issue  ^j^^  execution 

on  all  these  pleas.    (There  was  also  a  second  count,  with  pleadings  sub-  but  alleged  new 

stantially  raising  the  same  questions. )  matter,  upon 

^1       •  1  .   n      T     1  -r^  -r  ,      •  -  ^         „  which  the  repli- 

On  the  trial  before  Lord  Denman  C.  J.,  at  the  sittings  at  Guildhall  nation  took 

after  Hilary  term  1834,  the  plaintiff  put  in  the  counterpart  of  the  in-  issue.  The 

denture  described  in  the  declaration,  which  counterpart  was  executed  by  deed  was  put 

the  defendants.    The  Lord  Chief  Justice  held  the  recital  in  this  deed  to  ^J^JJ^  j^g  j-e^ital 

be  conclusive  on  the  issues  joined  upon  the  second  and  third  pleas^  so  directly  contra- 

as  to  preclude  the  defendants  from  giving  evidence  in  support  of  these  dieted  the  new 

pleas;  and  (the  defendants  then  not  insisting  on  the  fourth  and  fifth  J^j^thrplea^^^ 

issues)  a  verdict  was  taken  generally  for  the  plaintiff,  leave  being  given  Held,  neverthe^ 

to  move  for  a  new  trial,  on  the  ground  that  the  inference  to  be  drawn  less,  that  the 

from  the  deed,  as  to  the  truth  of  the  allegations  in  the  pleas,  ought  to  have  ^^f^"*^^"*^ 

I'      '     &  not  precluded 

been  left  to  the  jury,  with  such  evidence  as  the  defendants  might  have  from  submit- 

brought  forward  in  support  of  their  second  and  third  pleas.    F.  Pollock  ting  such  mattei" 

obtained  a  rule  accordingly  in  Easter  term  last.  defence  to 

°  the  jury,  inas- 
much as  the 

Sir  W.  W.  Follett,  Solicitor- General,  and   Tomlimon,  now  shewed  plaintiff  had 

cause,  and  contended  that  the  pleas  themselves  were  clearly  bad,  accord-  P'^^^^^ 

^  '  recital  of  the 

ing  to  the  decision  in  Bowman  v.  Taylor,  and  by  analogy  to  the  case  of  deed  by  way  of 

landlord  and  tenant.     They  referred  to  Vooght  v.  Which,  2  B.  ^  Jld.  estoppel. 

662. ;  Hayne  v.  Maltby,  3  T.  R.  438.  ;   Hoe  d.  Bullen  v.  Mills,  ante,  ^  ^"'i'  ^^e  ^ 

p.  17. ;  and  Taylor  v.  Zarnira,  6  Taunt.  524.     And  they  urged  that,  if  priuflmvin^ 

the  pleas  were  bad,  the  Court  would  not  send  down  the  cause  to  a  new  treated  such 

deed  as  con- 
clusive, and 

directed  a  verdict  for  the  plaintiff,  the  Court  granted  a  new  trial  without  entering  into  the 
question  whether  the  plea  was  or  was  not  bad. 

U  4j  trial, 


/ 
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1834. 

Bowman 
against 
Taylor. 


trial,  inasmuch  as  the  plaintiff  might  have  judgment  non  obstante  vere- 
dicto, even  if  the  issues  on  those  pleas  were  found  for  the  defendant. 

Sir  F.  Pollock,  Attorney- General,  and  Wightman,  in  support  of  the 
rule,  were  stopped  by  the  Court  (Lord  Denman  C.  J.,  Littledale,  Pat- 
teson,  and  Coleridge  Js. ). 


Lord  Denman  C.  J.  We  are  all  clearly  of  opinion  that  there  must 
be  a  new  trial ;  a  specific  issue  in  fact  having  been  joined,  and  evi- 
dence offered  upon  it  at  the  trial,  which  was  not  received. 

Rule  absolute. 

Both  parties,  by  consent,  had  leave  to  amend  the  pleadings  without 
costs. 


i^offist.  The  King  against  The  Sheriff  of  Devon. 

A  rule  nisi  was  TN  a  cause  of  Webber  against  Partridge,  in  a  former 

obtained  for  an  X 

attachment  term,  a  rule  nisi  was  obtained  for  an  attachment 

against  de-  •         i       t  r     t                  •  i  r 

fendant  for  agamst  the  derendant  Partridge  lor  non-perrormance  oi 

of  money^pur-  award,  by  which  he  was  directed  to  pay  the  plaintiff 

avrarV°andon  ^  ^""^      money.    The  objections  to  the  award  were 

argument  in  heard  before  Patteson  J.  in  the  Bail  Court,  and  eventually 

the  Bail  Court,  '  ^ 

the  Judge        the  rule  was  made  absolute.    The  defendant,  however, 

there  made  the 

rule  absolute,  obtained  a  summons  to  shew  cause  before  Patteson  J, 
levied  for  the  why  the  proceedings  upon  the  attachment  should  not  be 
claimed.  A  Stayed ;  and  upon  that  occasion  the  learned  Judge  was 
obtained,*^"*  asked  to  review  his  former  decision.  He,  however,  re- 
sheriff  to'^shew  ^"^^^  to  ^o  to  interfere  with  the  proceedings ;  and 
cause,  among  ^jjg  sheriff  of  Devon  levied  under  the  attachment,  and 

other  things, 

why  he  should   was  ruled  to  return  the  writ.    A  rule  was  obtained  in 

not  retain  the  i  p     i  n-  i      1  -rn 

sum  Jevied  till    this  term  by  the  defendant,  calhng  on  the  sheriff  to  shew 

further  order  of  iiiii  -i  f,^,7i'i 

the  Court;  and  causc  why  he  should  not  retain  the  sum  ot  161/.  levied 

upon  such  rule 

being  discussed  in  the  full  Court,  it  was  admitted  that  the  object  in  applying  for  the  rule 
was  to  obtain  a  revision  of  the  judgment  given  in  the  Bail  Court. 

Held,  that  the  matter,  having  been  decided  by  a  Judge  in  that  Court,  ought  rot  now  to 
be  reheard ;  and  that  the  proceedings  since  the  attachment  did  not  entitle  the  defendant  to 
jreopen  itp 

under 
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under  the  attachment,  till  further  order  of  this  Court;  1834. 
and  why  he  should  not  refund  to  the  defendant  the  sum  ~ 

^  The  King 

of  10/.  25.,  levied  at  the  same  time  for  fees  and  poundage.  against 

^  ^  The  Sheriff  of 

Against  this  rule  Jeremy  shewed  cause  in  the  Bail  Court  Devon. 
before  Littledale  J.,  who  referred  the  matter  to  the  full 
Court.    And  now,  as  to  that  part  of  the  rule  which 
related  to  the  161/., 

Bere,  on  behalf  of  the  defendant,  stated  that  the 
sheriff  had  the  money  in  his  hands,  and  was  ready 
to  obey  such  order  as  this  Court  should  make  re- 
specting it;  and  he  admitted  that  this  part  of  the 
motion  was  made  for  the  purpose  of  reviewing  the  de- 
cision of  Patteson  J.  on  the  motion  for  the  attachment, 
and  of  having  the  money  paid  over  to  the  defendant  if 
the  Court  should  reverse  that  decision.  [Taunton  J. 
The  question  has  been  disposed  of  The  single  Judge 
represents  the  full  Court.  If  such  applications  were 
permitted,  the  party  who  failed  before  the  single  Judge 
would  always  come  to  this  Court  for  a  rehearing.] 
Here  the  matter  is  recalled  before  this  Court,  by  the 
sheriff  retaining  the  money  to  await  their  order.  [Lord 
Denman  C.  J.  The  cause  may  be  in  Court  for  other  pur- 
poses, but  not  for  this.    We  cannot  rehear  it.] 

The  Court  {a\  as  to  this  part  of  the  application,  dis- 
charged the  rule  {h).  The  other  part  of  the  rule,  which 
was  obtained  on  the  ground  that  the  sheriff  had  claimed 
larger  fees  than  he  was  entitled  to,  was  referred  to  the 
Master,  as  well  as  the  costs  of  this  rule. 

(a)  Lord  Denman  C.  J.,  Taunton,  Patteson,  and  Williams  Js. 
(6)  See,  as  to  decisions  at  chambers,  Eex  v,  The  Archbishop  of  York,. 
lA.^  E,  397. 
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Friday, 
Nov.  21st. 


The  King  against  Shepherd, 


By  the  charters 
of  the  borough 
of  Marlborough, 
the  burgesses 
were  exempt 
from  suit  of 
shires  and 
hundreds,  and 
all  pleas  and 
plaints  except 
pleas  of  the 
crown,  from 
duel,  and  from 
being  im- 
pleaded out  of 
the  borough  in 
pleas  concern- 
ing tenements 
in  the  borough, 
and  from  all 
secular  exac- 
tions :  the  bo- 
rough had 
also  fairs  and 
markets,  and  a 


'^HIS  was  an  indictment  against  one  of  the  high 
constables  of  the  borough  of  Marlborough,  Wilts, 
for  not  obeying  an  order  of  the  justices  in  quarter 
sessions  for  that  county,  which  order  commanded  him 
to  issue  his  warrant  to  the  overseers  of  two  several 
parishes  in  the  borough,  to  collect  and  levy  9/.  14s. 
for  the  purposes  of  the  county  rate  for  the  said  county. 
Plea,  not  guilty.  On  the  trial  before  Park  J.  at  the 
Devon  Spring  assizes,  1831,  a  verdict  of  guilty  was 
taken  by  consent,  subject  to  the  opinion  of  the  Court 
upon  the  following  case :  — 

The  charter  granted  to  the  borough  of  Marlborough, 
7th  of  April,  4  James  2.,  contains  an  inspeximus  of 
all  the  preceding  charters.    This  charter  was  to  be 

prison  for 

custody  of  persons  till  delivered  by  law,  and  power  to  send  to  the  county  gaol  prisoners 
apprehended  for  treason,  murder,  felony,  or  suspicion  of  felony ;  there  was  also  a  power 
to  make  by-laws  for  the  government  of  the  inhabitants,  and  to  have  courts  leet  and  courts 
of  piepoudre  ;  there  were  borough  justices,  who  were  prohibited  from  determining  felonies 
without  special  mandate  from  the  crown ;  the  mayor  was  coroner,  escheator,  and  clerk  of 
the  market,  and  there  was  a  non-intromittant  clause  as  to  other  justices,  escheators, 
coroners,  or  clerks  of  the  market. 

In  practice,  the  county  magistrates  exercised  no  jurisdiction  within  the  borough,  their 
warrants  being  backed  by  the  borough  magistrates.  There  were  borough  quarter  sessions, 
at  which  misdemeanors  were  tried,  but  not  felonies.  There  was  a  borough  gaol,  supported 
by  the  borough,  in  which  prisoners  were  sometimes  placed  previous  to  examination.  Pri- 
soners to  be  tried  at  the  borough  quarter  sessions,  or  remaining  in  custody  for  any  time,  were 
confined  in  a  county  bridewell  within  the  borough  at  the  expense  of  the  borough.  Prisoners 
charged  with  felonies  committed  within  the  borough  were  tried  at  the  county  assizes,  and 
previously  confined  in  the  said  county  bridewell,  or,  where  the  offences  were  heavy,  in  the 
county  gaol  without  the  borough,  in  which  case  the  borough  paid  the  expense  of  conveying 
them  to  the  county  gaol ;  but  the  county  paid  the  expenses  of  conveying  them  from  the 
county  bridewell  to  the  assizes,  and  maintained  them  in  the  county  gaol  without  the  bo- 
rough. The  borough  paid  the  expenses  of  passing  vagrants,  and  of  inquests,  the  mayor 
acting  as  coroner.  The  borough  repaired  a  bridge  within  the  borough.  The  above 
borough  expenses  were  defrayed  by  a  borough  rate,  first  levied  in  1775.  No  county  late 
had  been  levied  in  it. 

Held,  that  M.  was  a  place  with  a  separate  jurisdiction,  derived  from  charter,  and  one 
which,  before  stat.  55  G.  3.  c.  51.,  was  subject  to  rates  in  the  nature  of  county  rates,  imposed 
by  its  own  justices,  and,  therefore,  by  the  proviso  in  sect.  1.,  was  exempt  from  county  rates. 

con- 
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considered  as  part  of  the  case  («).  The  mayor  and  1834. 
two  burgesses  act  as  justices  within  the  borough ;  the  rp^^KiN 
county  magistrates  exercise  no  jurisdiction  within  it.  against 
The  practice  is,  and  has  always  been,  to  cause  the 
warrants  of  the  county  magistrates  to  be  backed  by  the 
borough  justices.  The  borough  justices  hold  sessions 
every  quarter  at  the  guildhall  of  the  borough,  and  try 
misdemeanors.  There  is  a  borough  gaol,  and  pri- 
soners are  occasionally  placed  there  previous  to  examin- 
ation. A  doctor  is  paid  for  attending  the  poor  for 
casualties,  and  for  attending  on  the  prisoners.  The 
expense  of  keeping  up  this  gaol  is  borne  by  the  borough. 
If  prisoners  are  to  be  tried  at  the  borough  sessions,  or 
are  to  remain  in  custody  for  any  time,  they  are  sent  to 
a  county  prison,  situate  within  the  borough.  It  is 
the  bridewell  of  the  county  of  Wilts;  the  expense  of 
maintaining  them  there  is  paid  by  the  borough,  when- 
ever the  gaoler  of  the  bridewell  sends  in  the  account, 
which  he  does  quarterly.  The  borough  pays  him  a 
salary,  and  he  is  also  paid  a  salary  by  the  county ;  he 
is  appointed  by  the  county  justices.  When  persons 
are  charged  with  felonies  committed  within  the  borough, 
they  are  generally  sent  to  the  county  bridewell  within 
the  borough,  for  trial  at  the  county  assizes ;  but  when 
the  offences  charged  are  heavy,  the  prisoners  are  sent 
at  once  to  the  county  gaol  at  Fisherton,  near  Salisbury, 
for  trial  at  the  assizes :  the  borough  pays  the  expense 
of  conveying  them  there,  but  the  expense  of  maintain- 
ing them  in  the  county  gaol  until  the  assizes,  and  of 
conveying  them  from  the  county  bridewell  to  the  assizes, 
is  borne  by  the  county.   The  borough  pays  the  expense 


(«)  See  page  301,  post. 
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1834?.  of  passing  vagrants:  the  mayor  acts  as  coroner  within 
The  King  borough;  the  expense  of  inquests  is  borne  by  the 

against       borough.    There  is  a  bridge  within  the  borough,  the 

Shepherd.  ... 

expense  of  repairing  which  is  borne  by  the  borough. 
The  corporation  has  lands  within  the  borough.    A  rate 
is  generally  made  once  a  year  upon  the  two  parishes 
within  the  borough :  none  has  been  found  earlier  than 
1 775,  and  that  rate  was  put  in  on  behalf  of  the  defendant, 
and  was  set  out  in  the  case.    It  appeared  to  be  imposed 
by  the  justices  of  the  borough,  at  the  borough  quarter 
sessions ;  and  it  was  a  rate  upon  the  two  parishes  for 
the  purposes  mentioned  in  the  acts  12  G.  2.  c.  29.  and 
13  G.  2.  c.  18.,  assessing  the  proportion  for  each  parish, 
and  commanding  the  chief  constables  of  the  borough  to 
demand  it,  and  the  churchwardens  and  overseers  to  pay 
it  out  of  the  money  collected  for  the  relief  of  the  poor ; 
and  the  chief  constables  were  directed  to  pay  it  over  to 
C.  B.,  residing  within  the  said  borough  and  town  of 
Marlborough,  whom  the  said  court  had  appointed  trea- 
surer and  receiver ;  with  power  to  the  high  constable, 
in  case  of  non-payment  by  the  churchwardens  and  over- 
seers, to  levy  the  money  by  distress  and  sale  of  the  goods 
of  the  said  churchwardens  and  overseers,  by  warrant 
under  the  hands  and  seals  of  two  or  more  justices  of 
the  peace  of  and  residing  in  the  said  borough. 

Similar  rates  have  been  constantly  made  and  paid 
since  the  making  of  the  above.  The  expenses  and 
charges  before  mentioned  as  being  paid  and  borne  by 
the  borough,  together  with  other  expenses,  are  borne 
out  of  the  funds  so  raised.  An  order  on  the  borough, 
made  by  the  county  justices  in  1819,  for  payment  of 
a  sum  towards  the  county  rate,  was  appealed  against 
and  quashed.    No  county  rate  was  at  any  other  time 

charged 
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charged  on  the  borough,  until  that  out  of  which  this 
indictment  arose. 

For  the  defendant  there  was  put  in  an  order  of  court 
made  at  the  assizes  for  the  county  of  Wilts,  5th  March 
1825,  ordering  the  churchwardens  and  overseers  of  the 
parishes  in  the  borough  to  pay  to  the  prosecutor  of  a 
person  convicted,  before  the  Court,  of  felony  committed 
within  the  borough,  a  specified  amount  for  expenses 
and  loss  of  time.  Whether  any  payment  was  made 
under  this  order,  did  not  appear.  The  prosecutor 
having  applied  for  his  expenses  of  this  prosecution  to 
be  paid  out  of  the  county  rate,  the  application  was 
resisted  by  the  county  justices;  and,  it  appearing  that 
the  felony  was  committed  within  the  borough  of  Marl- 
borough, which  did  not  contribute  to  the  county  rate^ 
the  Judge  made  no  order  on  the  county. 

The  corporation  of  Marlborough  furnish  their  own 
town-hall,  in  which  the  business  of  the  county  quarter 
sessions,  as  well  as  their  own,  has  always  been  conducted. 

The  question  submitted  in  the  case  was,  whether  the 
county  justices  had  power  to  make  the  rate  mentioned 
in  the  indictment.  If  this  Court  should  hold  in  the 
affirmative,  the  verdict  was  to  stand ;  otherwise,  to  be 
set  aside,  and  a  verdict  to  be  entered  for  the  defendant. 

The  charters,  set  forth  in  the  charter  of  James  2.  an- 
nexed to  the  case,  contained  grants  of  fairs  and  markets, 
with  quittance  of  shires  and  hundreds,  and  of  suits  of 
shires  and  hundreds,  and  of  all  manner  of  pleas  and 
plaints  except  pleas  of  the  crown,  with  exemptions  from 
several  other  species  of  charges  and  duties ;  and  a  char- 
ter (of  6  John)  contained  a  grant  that  the  burgesses 
should  be  "  quieti  de  omnibus  aliis  secularibus  exac- 
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1834-.       tionibus  tam  per  mare  quam  per  terram  ubicunque  ve- 

_  nerint  in  totam  terram  nostram:"  and  further,  "quod 

The  King  '  . 

against  nullus  eorum  faciat  duellum and  it  added,  "  prohi- 
bemus  ne  ponantur  in  placito  de  aliquo  tenement©  ejus- 
dem  burgi  nisi  in  eodem  burgo."  A  charter  of  18  Eliz, 
incorporated  the  borough,  and  granted  that  the  mayor, 
burgesses,  and  their  successors  should  for  ever  have  {a) 
"  a  prison  or  gaol  in  some  convenient  place  within  the 
borough  aforesaid,  according  to  their  discretions,  to  be 
there  limited  and  assigned,  safely  and  securely  there  to 
keep,  by  the  said  mayor  and  burgesses  or  their  deputies, 
all  and  singular  the  persons  to  be  from  time  to  time 
apprehended  or  taken  within  the  same  borough,  and  all 
other  persons  for  any  cause  happening  to  be  sent  to  the 
prison  or  gaol  aforesaid,  until  they  shall  be  delivered 
therefrom  according  to  form  of  law :  and  that  it  may 
and  shall  be  lawful  to  the  same  mayor  and  burgesses 
and  their  successors,  at  their  pleasure,  henceforth  from 
time  to  time  [to  send]  the  prisoners  whomsoever  who 
shall  happen  to  be  apprehended  for  treason,  murder, 
felony,  or  suspicion  of  felony  within  the  borough  afore- 
said, to  the  common  gaol  of  our  county  of  Wilts  ;  com- 
manding, and  by  the  tenor  of  these  presents  firmly 
enjoining,  the  keeper  of  the  same  gaol  for  the  time 
being  the  same  prisoners  and  every  of  them  from  time 
to  time  to  receive,  and  safely  and  securely  keep  them 
there,  until  they  shall  be  delivered  therefrom  according 
to  form  of  law."  The  same  charter  gave  power  to 
make  laws,  &c.,  for  the  government  and  rule  of  arti- 
ficers and  other  inhabitants,  and  "  that  the  aforesaid 
mayor  and  burgesses  of  the  said  borough  and  town  of 
Marlborough  aforesaid,  have,  hold,  receive,  and  enjoy, 

(a)  The  original  charter  of  18  Eli%.  was  in  Latin.] 

and 
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and  may  and  shall  be  able  to  have,  &c.,  so  many,  so  1834. 
great,  the  same,  such  sort  of,  and  the  like,  courts  leet,     The  King 
law  days,  courts  of  piepoudre,  fines,  amerciaments,  views  agamst 
of  frankpledge,  goods  and  chattels  waived,  estrays,  goods 
and  chattels  of  felons  and  fugitives  and  persons  put  in 
exigent,  felons  of  themselves,  deodands,  and  all  other 
profits,  commodities,  rights,  jurisdictions,  privileges, 
easements,  and  emoluments  whatsoever,  as  and  which 
the  aforesaid  mayor  and  burgesses  of  the  aforesaid  bo- 
rough and  town  of  Marlborough,  or  their  predecessors, 
mayors,  and  burgesses  of  the  borough  and  town  afore- 
said, ever  had,  held,  received  or  enjoyed,  or  ought  to 
have,  hold,  or  enjoy,  within  the  borough  and  town 
aforesaid  by  reason  or  pretext  of  any  charter,"  &c. 
The  same  charter  of  Elizabeth  further  granted,  that  the 
mayor  and  two  other  burgesses  of  the  borough,  by 
the  mayor  for  the  time  being  to  be  named,  or  two  of 
them  (of  whom  the  mayor  for  the  time  being  to  be  one), 
"  may  be  and  shall  be  the  justices  of  us,  our  heirs  and 
successors,  to  keep  the  peace  of  us,  our  heirs  and  suc- 
cessors, within  the  borough  aforesaid,  and  may  have 
full  power  and  authority  to  keep  the  peace  of  us,  our 
heirs  and  successors,  and  to  do  and  execute  all  other 
things,  which  to  a  justice  of  the  peace  of  us,  our  heirs 
and  successors,  in  any  of  our  counties  of  England,  per- 
tain to  be  done  and  executed  for  the  good  keeping  of 
the  peace  of  us,  our  heirs  and  successors,  and  for  the 
quiet  rule  and  safe  government  of  the  people  of  us,  our 
heirs,  and  successors,  in  all  and  singular  their  articles 
within  the  borough  aforesaid,  according  to  the  force, 
form,  and  effect  of  the  statutes  and  ordinances  thereupon 
passed,  to  keep  and  cause  to  be  kept.    And  [to  punish] 
all  those  who  shall  be  found  acting  or  offending  against 
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the  force  and  effect  of  the  statutes  and  ordinances  afore- 
said, according  to  the  law  and  custom  of  our  kingdom 
of  England  as  fully  and  entirely  and  in  as  ample  manner 
and  form  as  justices  of  the  peace  in  our  county  of  Wilts^ 
or  elsewhere  within  our  kingdom  of  England,  have  here- 
tofore done  or  exercised  or  hereafter  shall  do  or  exercise, 
out  of  the  borough  and  liberties  aforesaid,  50  nevertheless 
that  the  said  justices  of  the  peace  within  the  said  borough 
and  town  of  Marlborough  aforesaid,  for  the  time  being, 
do  not  proceed  to  the  determination  of  any  felony  mthout 
the  sj)ecial  mandate  of  us,  our  heirs,  or  successors"  Then 
followed  a  grant  that  the  mayor  for  the  time  being 
should  be  escheator,  coroner,  and  clerk  of  the  market ; 

and  that  no  other  justice,  escheator,  coroner,  or  clerk  of 
the  market,  of  us,  our  heirs,  and  successors,  into  the  said 
borough  or  the  precincts  of  the  same  in  anywise  howsoever 
enter  or  intromit  themselves,  or  himself,  there  to  do  and 
execute  anything  there  which  to  the  office  of  justice,  es- 
cheator, coroner,  or  clerk  of  the  market,  pertains,  there  to 
he  done  and  performed," 

The  case  was  argued  in  this  term  {November  15th) 
before  Lord  Denman  C.  J.,  Taunton,  Patteson,  and 
Williams  Js. 

Barstow  for  the  prosecution.  The  question  arises  on 
Stat.  35  G,  3,  c,  51.  5.  1.  {a).    This  is  not  a  case  within 

the 

(a)  55  G.  3.  c.  51.  s.l.,  reciting  that  the  laws  now  in  force  are 
found  ineffectual  for  the  correction  of  the  disproportions  in  county 
rates,  enacts,  that  it  shall  be  lawful  for  the  justices  of  the  peace  of 
counties,  at  their  general  or  quarter  sessions,.  &c.  to  order  a  fair 
and  equal  county  rate,  for  certain  purposes,  "  in  places  within  the  re- 
spective limits  of  their  commissions  j"  "provided  also,  that  nothing  in  this 

act 
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the  exception  in  the  proviso  of  that  section.  In  Rex  v. 
Clarke  {a)  it  was  held  that  the  proviso  applied  to  cases 
only  where  the  franchise  claiming  the  exemption  had 
jurisdiction  co-extensive  with  that  of  the  county  justices. 
Now  here  the  justices  of  the  borough  cannot  try  felonies, 
as  the  county  justices  can.  It  is  true  that  Lord  Tenter- 
den,  in  that  case  (6),  insisted  upon  the  fact  that  Bath, 
the  place  claiming  the  exemption,  was  not  liable  to  a 
rate  in  the  nature  of  a  county  rate  before  the  stat. 
B5G.S.  c.  5L,  whereas  here  there  is  a  separate  rate 
for  the  borough.  And  in  Mercer  v.  Davis  {c)  it  was 
held,  that  borough  justices  might  impose  a  rate  at 
Maidstone,  where  there  was  a  non-intromittant  clause, 
but  the  justices  had  no  power  to  try  felonies.  That, 
however,  does  not  shew  that  Maidstone  was  exempt 
from  the  general  county  rate ;  for  Bayley  J.  says  [d), 


act  contained  shall  extend  or  be  construed  to  extend  to  give  any  juris- 
diction to  the  justices  of  the  peace  of  the  said  several  counties,  over  any 
places  situate  within  the  limits  of  any  liberties  or  franchises  having  a 
separate  jurisdiction,  which  before  the  passing  of  this  act  were  subject  to 
rates  in  the  nature  of  county  rates  imposed  and  assessed  by  the  justices 
of  the  peace  for  such  liberties  or  franchises,  or  which  were  exempt  from 
the  rates  of  the  county  in  which  they  lie,  either  in  the  whole  or  in  part ; 
nor  to  alter  any  proportion  of  county  rate  payable  by  any  liberty  or 
franchise  having  a  separate  jurisdiction,  as  established  between  the  county 
and  the  said  liberty  or  franchise,  provided  such  exemption  or  proportion 
shall  have  been  created  by  or  derived  from  grant,  charter,  or  any  special 
local  act  of  parliament ;  nor  to  compel  any  such  liberty  or  franchise,  pay- 
ing to  some  one  or  more  of  the  rates  specified  in  the  preamble  of  an  act 
passed  in  the  twelfth  year  of  the  reign  of  his  late  Majesty  King  George 
the  Second,  intituled  *  An  Act  for  the  more  easy  assessing,  collecting 
and  levying  County  Rates,'  to  pay  to  .my  other  Rate  therein  mentioned, 
to  which  such  Liberty  or  Franchise  was  not  liable  to  contribute  before 
the  passing  of  the  said  Act." 

(a)  5B.  ^  Aid.  665.  (6)  Page  672. 

(c)  lOJ?.  ^  C.  617.  '  (rf)  Page  624. 
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1834«.       "  We  have  been  pressed  with  the  decision  in  Hex  v. 

Clarke  (a) ;  and  if  that  were  applicable  to  this  case,  we 

The  King  ^  ^  ,  . 

against       should  have  to  decide  another  question ;  viz.  whether 

the  borough  of  Maidstone  can  raise  its  own  rate  for 
some  purposes,  and  be  liable  to  the  general  county  rate 
for  others."  That  is  precisely  the  question  in  the 
present  case.  No  exemptions  given  by  the  charters, 
antecedently  to  the  statute,  can  be  construed  to  protect 
from  the  charges  imposed  by  the  statute.  The  city  of 
London^  which  possesses  charters  granting  exemptions 
in  very  general  words,  does  not  claim  them  as  against 
charges  subsequently  imposed;  Norton^ s  Commentaries 
on  the  History  S^c,  of  London^  book  2.  ch.  2.  p.  365. 
Here  the  borough  brings  expences  upon  the  county. 
The  borough  justices  are  to  send  felons  to  the  bride- 
well or  county  gaol;  and  the  expence  of  maintaining 
and  moving  the  felons  afterwards  falls  on  the  county. 

Follett  contra.  The  statutes,  independently  of  the 
exemptions  in  the  charters,  are  sufficient  to  protect  the 
borough  from  the  rates.  The  justices  of  the  borough 
exercise  the  full  powers  of  justices  of  the  peace:  the 
power  to  try  felonies  is  not  among  the  regular  powers 
of  a  justice  of  peace.  They  have,  therefore,  a  separate 
jurisdiction;  and  the  non-intromittant  clause  is  without 
exception  as  to  the  jurisdiction  of  a  justice  of  peace. 
The  words  are  not  distinguishable  from  those  used 
in  Mercer  v.  Davis  [h);  and,  in  fact,  the  case  shews 
that  the  justices  of  the  county  exercise  no  jurisdiction, 
as  such,  within  the  borough :  they  cannot  even  appre- 
hend for  a  felony  committed  there.    Neither  do  they 


(a)  5B.  ^  Aid.  665. 


(b)  10£.  ^  C.  617. 

try 
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try  such  felonies.    Then,  as  to  the  expence  said  to  be  1834. 
brought  upon  the  county,  the  borough  rate  repays  the  xh~K~ 
expences  properly  belonging  to  the  borough  itself:  it  against 
maintains  its  own  gaol,  and  supports  the  prisoners  tried 
at  its  own  sessions.   The  first  statute  imposing  a  general 
county  rate  was  12  G.  2.  c,  29.,  the  5th  section  of  which 
exempts  places  from  contributing  to  any  particular  rate 
to  which  they  were  not  before  liable.     Then  stat. 
13  G.  2.  c.  18.  s.l,{a)  shews  that  this  exemption  ex- 
tends to  such  places  as  have  commissions  of  the  peace 
within  themselves,  and  are  not  subject  to  the  juris- 
diction of  the  commissions  of  the  peace  for  the  counties ; 
and  power  is  given  to  such  places  to  raise  rates  for 

(a)  Stat.  13  G.  2.  c.  18.  s.  7.  recites  the  stat.  12  G.  2.  c.  29.,  and  goes 
on  as  follows :  "  but  there  being  a  proviso  in  the  said  act,  that  the  same, 
or  any  thing  therein  contained,  should  not  extend,  or  be  construed  to 
extend,  to  ntiake  any  persons,  liberties,  divisions,  or  places  liable  to  pay 
to  any  rate  to  be  made  in  pursuance  of  the  said  act,  to  which  such 
person,  &c.  did  not,  or  was  not  liable  to  contribute  before  the  passing 
thereof;  some  doubts  have  arisen  whether  the  said  act  doth  extend  to 
liberties  and  franchises,  which  are  not  within  the  jurisdiction  of  the  com- 
missions of  the  peace  for  the  counties  in  which  such  liberties  and  franchises 
lie,  and  so  never  did  nor  were  liable  to  contribute  to  the  said  county  rates ; 
to  the  end  therefore  that  such  liberties  and  franchises  may  not  be  wholly 
deprived  of  the  benefit  of  the  said  in  part  recited  act,  it  is  hereby  de- 
clared and  enacted  by  the  authority  aforesaid.  That  where  any  liberties  or 
franchises  within  that  part  of  Great  Britain  called  England,  have  com- 
missions of  the  peace  within  themselves,  and  are  not  subject  to  the  ju- 
risdiction of  the  commissions  of  the  peace  for  the  counties  in  which  such 
liberties  or  franchises  lie,  and  do  not,  nor  did  before  the  making  of  the 
said  in  part  recited  act,  contribute  or  pay  to  the  several  rates  made  for 
the  said  counties;  it  shall  and  may  be  lawful  to  and  for  the  justices  of 
the  peace  of  such  liberties  and  franchises,  within  the  respective  limits  of 
their  commissions,  to  have,  use,  and  exercise  all  and  singular  the  powers, 
authorities,  and  methods,  given  or  prescribed  by  the  said  in  part  recited 
act,  and  all  such  liberties  and  franchises  are  hereby  declared  to  be  subject 
thereto,  in  the  same  manner  to  all  intents  and  purposes,  as  counties  at 
large  are;  any  thing  in  the  said  in  part  recited  act  contained,  or  any  law, 
usage,  or  custom  to  the  contrary  thereof  in  anywise  notwithstanding." 

X  2  them- 


Shepherd. 
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ISS^.  themselves.  This  applies  in  terms  to  the  case  of  MarU 
'   ~      borough ;  and,  in  fact,  a  rate  has  been  raised  there  ever 

The  King 

against  since  1775;  and  the  county  has  never  imposed  any  rate 
besides  that  which  was  quashed.  The  stat.  55  G.3.  c.  51. 
s.  1.,  besides  the  exemption  of  places  having  a  separate 
jurisdiction,  and  subject  to  their  own  rates,  continues  the 
exemption  of  the  places  exempted  by  12  G.  2.  c.  29.  In 
JRex  V.  Clarke  [a)  it  appeared  that  no  borough  rate,  in 
the  nature  of  a  county  rate,  had  been  levied  within  the 
borough  of  before  stat.  55  G.  3.  c.  51.:  and  the  county 
justices  were  deprived  of  their  jurisdiction  only  so  long 
as  the  borough  magistrates  did  not  make  default,  so 
that  the  jurisdictions  were  not  entirely  separate :  and  it 
did  not  appear  that  the  warrants  of  the  county  magis- 
trates required  to  be  backed  by  the  borough  magistrates. 
There  are  certainly  dicta  in  that  case,  of  which  the  au- 
thority is  questionable.  From  the  language  of  Bayley  J. 
in  Mercer  v.  Davis  {h),  it  is  clear  that  he  understood 
the  non-intromittant  clause  to  give  the  justices  of  the 
borough  power  to  levy  a  rate  in  the  nature  of  a 
county  rate:  and  the  whole  tenor  of  the  acts  shews 
that  it  was  not  intended  that  any  place  should  be  liable 
to  both  rates.  It  is  true  that  the  charter  of  Marlborough 
gives  power  to  send  prisoners  to  the  county  gaol,  and 
thaf,  so  far,  the  county  is  put  to  an  expence ;  but  the 
question  must  be  decided  only  by  the  effect  of  the 
words  in  the  statutes,  which  do  not  refer  to  the  distri- 
bution of  the  expence:  and  the  expence  seems  to  be 
very  slight.  {Taunton  J.  Cannot  the  county  compel 
the  borough  to  repay  such  expences?]  Even  if  that 
be  so,  it  does  not  shew  that  the  county  justices  can  levy 


{a)  5B.  4;  Aid.  665. 


(b)  10  JB.  4:  C.  623. 

a  rate. 
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a  rate.  The  indictment  is  for  disobeying  their  order  to  1834. 
levy  the  rate. 


Barstow  in  reply.    The  construction  of  the  word 
"  separate  jurisdiction"  has  been  strained  too  far.  A 
bench  warrant,  granted  by  the  county  justices  at  quarter 
sessions,  would  not  require  to  be  backed  by  the  borough 
magistrates:   the  justices  do  interfere  in  the  borough 
when  assembled  at  quarter  sessions.    The  rate  which 
the  borough  justices  have  power  to  levy  within  the 
borough,  is  a  rate  for  partial  purposes  only,  and,  there- 
fore, the  argument  drawn  from  the  fact  of  such  levy  is 
inapplicable  here;   so  far,  at  least,  as  the  rate  here 
contended  for  is  for  other  purposes.     The  object  of 
Stat.  55  G.  3.  c.  51.  was  to  correct  the  disproportions 
in  the  assessments  of  county  rates :  the  borough  must, 
therefore,  contribute,  so  far  as  it  creates  expence.  This 
is  the  construction  put  upon  the  exempting  section,  stat. 
12  G.  2.  c.  29.  s.  5.,  in  Burn^s  Justice,  County  Rate,  vol.  i. 
p.  922  (a).    "  As,  for  instance,  where  by  stat.  22  H.  8. 
c.  5.,  towns  corporate  are  charged  for  the  repairing  of 
bridges  within  their  respective  liberties,  and  the  counties 
for  the  bridges  out  of  such  liberties ;  in  such  a  case,  a 
town  corporate  ought  not  to  be  charged  towards  the 
bridges  in  the  county  at  large ;  and,  consequently,  ought 
to  have  an  abatement  in  the  rate  charged  upon  them,  in 
such  proportion  as  the  expence  of  bridges  is  to  the  whole 
expence  of  the  several  articles  charged  upon  the  said 
general  county  rate:  as  if  the  expence  of  bridges  be 
a  tenth  part  of  the  whole  expence  chargeable  upon  the 
county  rate,  then  such  town  corporate  shall  have  an 


The  KxNG 

against 
Shepherd. 


(a)  Chitti/'sed.  (26th,  1831.) 

X  3 
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1834.       abatement  of  one  shilling  for  every  ten  which  it  would 
otherwise  be  charged  with  in  such  rate." 

The  King  ^ 
against  Cur*  adv,  vulL 

Shepherd. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

The  question  is,  whether  the  justices  of  peace  of 
Wiltshire  have  a  right  to  enforce  a  county  rate  in  the 
borough  of  Marlborough,  the  charter  of  which  gives  the 
borough  justices  power  to  commit  felons  to  the  county 
gaol,  but  prohibits  them  from  trying  felonies;  at  the 
same  time  containing  a  ne  intromittant  clause.  The 
only  facts  in  the  c^se  applicable  to  this  question  are, 
that  the  borough  justices  act  within  the  borough,  and  the 
^  county  justices  exercise  no  jurisdiction  there ;  that  the 

borough  justices  have,  since  1775,  levied  rates  in  the 
nature  of  county  rates,  and  that  the  county  has  never 
rated  the  borough.  The  borough  has  a  gaol  of  its  own, 
and  a  county  gaol  is  also  locally  situate  within  the 
borough ;  the  prisoners  apprehended  for  felonies  com- 
mitted within  the  borough  have  been  apprehended  by 
warrants  of  the  county  justices,  backed  by  the  borough 
justices.  The  expences  of  conveying  them  for  trial 
from  Marlborough  to  Fisherton  gaol,  near  Salisbury,  for 
the  assizes,  have  been  paid  by  the  borough;  but  the 
expences  of  maintaining  them  in  the  gaol,  and  of  con- 
veying them  from  that  gaol  to  the  assizes,  by  the 
county. 

Under  these  circumstances  we  think  there  must  be 
judgment  for  the  defendant  There  is  some  confusion 
in  the  cases  on  the  subject,  which  appear,  at  first  sight, 
not  easy  to  be  reconciled.  As  our  opinion  is  founded  on 
the  words  in  the  proviso,  55  G.3.  c.5i.  5.  I.,  and  the  24th 

section 
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section  of  the  same  statute,  we  think  it  is  not  necessary  1834?. 
to  discuss  the  decisions.   The  proviso,  after  authorising 

.       .         The  Kino 

the  justices  of  the  peace  of  the  several  counties  in  against 

^7  1    •  •  1  r  •  1  Shepherd. 

England,  at  their  sessions,  to  make  a  lair  and  equal 
county  I'ate,  goes  on  and  says,  "Provided  also"  (his 
lordship  then  read  the  proviso).  With  this,  the  24th 
section,  authorising  rates  for  counties,  towns,  and  other 
places  having  commissions  of  the  peace  within  them- 
selves, agrees.  (His  lordship  then  read  the  24?th  sec- 
tion.) It  is,  we  think,  sufficient  to  say,  that  the  case  is 
within  the  proviso.  Marlborough  is  a  place  having  a 
separate  jurisdiction ;  and  it  was,  before  the  passing  of 
the  act,  subject  to  rates  in  the  nature  of  county  rates, 
imposed  and  assessed  by  its  own  justices.  Both  con- 
ditions therefore  are  satisfied.  We  are  aware  that  this 
construction  is  not  consistent  with  some  of  the  de- 
cisions to  be  found  in  the  cases  cited,  or  rather  with 
the  expressions  used  by  Lord  Tenterden  in  B.ex  v. 
Clarke  [a),  that  the  jurisdiction  of  the  borough  magis- 
trates must  be  co-extensive  with  that  of  the  county 
magistrates,  and  with  what  Mr.  Justice  Bayley  states  in 
the  beginning  of  his  judgment  in  the  same  case.  But 
this  case  does  not  admit  of  a  decision,  owing  to  the 
mixed  and  incongruous  circumstances  whereof  it  is 
composed,  without  conflicting  with  some  previous  opi- 
nion. The  safest  mode  is  to  abide  by  the  words  of  the 
statute. 

Verdict  to  be  entered  for  the  defendant  (6). 

(a)  5  JB.  I-  Ad.  672. 

(6)  See  Stat.  5  &  6  IF.  4.  c  76.  as.  112,  113,  114.  117.  as  to  the  future 
liability  of  certain  boroughs  to  county  rates. 
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Saturday,  Sir  James  Shaw,  Bart.,  afrainst  Poynter. 

Nov.  22d. 

On  return  to     T^HIS  was  ail  action  of  debt  commenced  in  the  Lord 

habeas  corpus,  X 

it  appeared  that       Mayor's  Court  by  the  Chamberlain  of  the  city  of 

an  action  was 

commenced  in  London^  for  a  penalty.  The  defendant  having  pleaded, 
Mayor's  Court  a  habeas  corpus  was  sued  out,  and  a  return  made  by  the 

in  London^  for    ^      ^  i  j  ^    ^  'm 

penalties  under  lord  mayor,  aldermen,  and  sheriffs. 

aby-law, which      r^^iQ  return  stated  an  immemorial  custom  of  the  city, 

by-law  was  ' 

founded  on  a  (c  That  no  person  or  persons  should  be  willingly  suf- 
custom,  that  no  '  ^  ° 

artificers  or  fered  to  exercise,  use,  or  occupy  any  manual  occupation 

handicrafts-  ^                                    i  j 

men,  or  other  or  handicraft,  or  to  sell  or  put  to  sale  any  wares  or 

or  traders  by  merchandises  by  retail  in  any  shop  inward  or  outward, 

free^of^the  city,  oi'  Other  place  or  room  kept  for  shew,  sale,  or  putting 

mi°"ed  tcTem-"  ^"7  ^^^^s  or  merchandises  by  retail  within  the 

ploy,  hire,  or     g^jj  liberties  thereof,  unless  he  or  they  were  free 

set  on  work  in  *' 

any  such  handi-  qj.  apprentice  or  apprentices  with  some  that  be  free,  and 

craft  or  manual 

occupation        bound  by  indenture  according  to  the  custom  of  the  said 

within  the  city 

or  liberties,  any  city ;  nor  should  any  artificers,  or  handicraftsmen,  or 

beingVeeof  Other  shopkeepers  or  traders  by  retail,  being  free  of  the 

prentke  to  a^"  Said  city,  be  permitted  to  employ,  hire,  or  set  on  work 

freeman.  The 

by-law,  after  stating  that  the  custom  had  been  infringed,  to  the  prejudice  of  many  poor 
handicraftsmen  and  others,  being  freemen,  prohibited  under  a  penalty  the  employment 
of  any  person  contrary  to  the  custom ;  and  it  added  several  provisoes,  exempting  certain 
cases  from  the  operation  of  the  clause.  The  provisoes  immediately  followed  the  enacting 
part,  but  formed  distinct  sentences,  and  were  not  incorporated  with  it  by  reference. 
The  declaration  in  the  suit  was  founded  on  the  by-law,  and  charged  the  defendant,  a 
freeman,  with  setting  one  W.  C  on  work  "  in  the  manual  occupation  of  a  butcher," 
within  the  liberties  of  the  city,  such  person  being  a  foreigner  from  the  liberties,  contrary 
to  the  by-law : 

Held,  that  the  custom,  as  set  out,  was  good. 

Also,  that  the  by-law  was  good,  though  it  gave  no  exemption  from  the  penalty  in '  case 
freemen  should  not  be  found  to  undertake  the  employment.  And  that  the  declaration  was 
good,  though  it  did  not  aver  that  such  freemen  could  have  been  found. 

Also,  that  it  was  not  necessary,  in  the  declaration,  to  negative  the  exceptions  contained 
in  the  provisoes. 

Also,  that  the  offence  was  sufficiently  described  in  the  declaration,  by  stating  that  the 
defendant  <'  set  on  work  in  the  manual  occupation  of  a  butcher ,  one  W»  C,"  &c. 

in 
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in  any  such  handicraft  or  manual  occupation,  or  in 
buying,  selling,  or  exposing  to  sale  by  retail  any  wares 
or  merchandises  within  the  said  city  or  liberties  thereof, 
any  person  or  persons  whatsoever  not  being  free  of  the 
said  city  or  apprentice  or  apprentices  as  aforesaid." 
The  return  also  stated,  in  the  usual  manner  (a),  the  cus- 
tom for  the  mayor  and  aldermen,  with  the  consent  of  the 
common  council,  to  put  and  ordain  full  remedy,  if  any 
custom  in  the  said  city  obtained  and  used  is  or  hath  been 
in  any  part  hard  or  defective,  or  any  thing  in  the  same 
city  newly  arising  should  or  shall  need  amendment, 
&c.  (a). 

The  return,  then,  after  stating  the  confirmation  of  the 
customs  of  the  city  by  authority  of  Parliament  under 
Rich.  II.,  went  on  to  certify  that  at  a  common  council, 
held  t/w/j/ 4th,  in  the  11th  year  of  the  reign  of  Queen 
Anne  {1712),  it  was  ordained  and  enacted  as  follows:  — 
*'  Whereas  by  the  laws  and  customs  of  this  city  of 
London,  no  person  or  persons  should  be  willingly  suf- 
fered," &c.  (stating  the  custom  verbatim  as  above  set  out, 
as  to  exercising  occupations  or  handicrafts,  and  selling 
by  retail,  and  as  to  employing  persons  in  such  occu- 
pations and  retail  selling,  &c.) :  "  the  which  laws  and 
customs  notwithstanding,  divers  persons  not  being  free 
of  the  said  city  do  use  and  exercise  sundry  manual 
occupations  or  handicrafts  within  the  same  city  or  the 
liberties  thereof,  and  several  other  artificers  and  handi- 
craftsmen and  other  shopkeepers  and  traders  by  retail, 
being  freemen  of  this  city,  not  regarding  the  same  laws 
and  customs,  nor  the  oath  which  they  have  taken  to  the 
said  city  at  such  time  as  they  were  made  free,  for  the 


1834. 

Shaw 

against 

POYNTER. 


(a)  See  Clark  r.  Denton,  1  B,  ^  Ad,  92. ;  and  The  Case  of  the  City  of 
London,  8  Rep.  121  6. 

main- 
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1 834?.  maintenance  of  the  franchises  and  customs  thereof,  have 
of  late  not  only  willingly  employed,  hired,  and  set  on  work 

against  within  the  said  city  and  liberties  thereof  divers  foreigners 
from  the  liberties  of  the  same  city  in  divers  and  sundry 
handicrafts  and  manual  occupations,  and  in  buying  and 
selling  and  exposing  to  sale  by  retail  divers  wares  and 
merchandises  within  the  said  city  and  liberties  thereof, 
but  have  also  refused  to  take,  employ,  and  set  on  work 
in  their  trades  and  occupations  the  honest  poor  citizens 
and  freemen  of  the  same  city,  to  the  great  hinderance, 
loss,  and  prejudice  of  the  said  poor  citizens,  and  to  the 
utter  undoing  of  a  great  number  of  the  said  poor  handi- 
craftsmen and  other  persons  bred  to  trades  and  not  of 
ability  to  set  up  the  same,  being  citizens  and  freemen 
of  the  said  city,  unless  some  speedy  remedy  be  herein 
provided :  For  reformation  whereof  be  it  enacted,"  &c. 
The  by-law  then  proceeded  to  enact,  "  That  no  per- 
son whatsoever  not  being  free  of  the  said  city  shall  at 
any  time  after  the  feast  day  of  St,  Michael  the  Arch- 
angel now  next  ensuing,  by  any  colour,  way,  or  mean 
whatsoever,  directly  or  indirectly,  by  himself  or  any 
other,  use,  exercise,  or  occupy  any  art,  trade,  mystery, 
manual  occupation,  or  handicraft  whatsoever,  or  keep 
any  shop  or  other  place  whatsoever,  inward  or  out- 
ward, for  shew,  sale,  or  putting  to  sale  of  any  wares  or 
merchandises  whatsoever  by  way  of  retail  within  the 
said  city  or  the  liberties  thereof,'*  under  a  penalty  of 
5/.  for  each  offence.  It  was  further  enacted,  "  That  no 
person  or  persons  now  being  free  of  this  city  of  London^ 
or  who  hereafter  shall  be  free  of  the  same,  shall,  after 
the  said  feast  day  of  St,  Michael  the  Archangel,  by  any 
colour,  way,  or  mean  whatsoever,  set  on  work  in  any 
manual  occupation  or  handicraft  within  the  said  city  or 

the 
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the  liberties  thereof,  any  person  or  persons  being  a  1834. 
foreigner  or  foreigners  from  the  liberties  of  the  said  ~ 
city,  knowing  or  having  due  notice  given  to  him  or  against 

POYNTER. 

them  that  such  person  or  persons  so  by  him  or  them  to 
be  set  on  work  is  or  are  a  foreigner  or  foreigners  as  afore- 
said ;  upon  pain  of  forfeiture  of  5l,  of  lawful  &c.  for  every 
time  that  any  such  person  or  persons  shall  offend,  com- 
mit, or  do  any  thing  contrary  to  the  purport,  true  intent, 
and  meaning  hereof."  Also,  that  no  freeman  keeping 
any  shop,  &c.,  for  shew,  sale,  or  putting  to  sale  of  wares 
or  merchandises  by  retail,  or  using  any  art,  trade, 
&c.,  within  the  city  or  liberties,  shall,  after  &c.,  "  di- 
rectly or  indirectly  employ,  retain,  or  keep  in  his  service 
as  a  journeyman  or  hired  servant  in  buying,  selling,  or 
exposing  to  sale  any  wares  or  merchandises  whatsoever 
by  way  of  retail,  any  person  not  being  free  of  the  said 
city,  knowing  or  having  due  notice  given  to  him  that 
such  person  so  by  him  employed,  retained,  or  kept  is  not 
free  of  the  said  city,  upon  pain"  &c.,  as  before.  "  Pro- 
vided, nevertheless,  that  nothing  herein  contained  shall 
be  construed  to  prohibit  any  citizen  and  freeman  of  this 
city  from  keeping  in  his  service  any  person  being  under 
the  age  of  twenty-one  years  upon  trial,  in  order  to  be 
bound  his  apprentice,  for  any  time  not  exceeding  three 
months.  Provided  also,  that  nothing  herein  contained 
shall  be  taken  or  construed  to  extend  to  charge  any  free- 
man of  this  city  dealing  in  coarse  or  heavy  goods  from  em- 
ploying any  servant  hired  for  yearly  wages  and  dwelling 
with  him,  in  the  weighing,  rummaging,  loading,  or  un- 
loading any  goods  or  merchandises  in  the  way  of  his 
trade,  or  in  any  laborious  work  not  concerning  the  art, 
skill,  and  mystery  of  the  same,  any  thing  herein  con- 
tained  to   the  contrary   notwithstanding.  Provided 

always^ 
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1834?.      always,  that  this  act  or  any  thing  herein  contained  shall 
'      not  in  any  wise  extend  to  be  prejudicial  or  hurtful  to  the 

Shaw  ^  ^ 

against  governors  of  Chrisfs  Hospital  and  Bridewell^  or  to  any 
other  of  the  hospitals  belonging  to  the  said  city  for  the 
time  being,  for  the  setting  on  work  either  strangers  or 
foreigners  within  the  said  houses  or  any  of  them ;  neither 
to  the  said  strangers  or  foreigners  that  shall  so  happen 
to  work  therein  nor  to  any  of  them ;  neither  to  any  free- 
man or  woman  of  the  same  city  for  having  or  setting  on 
work  any  apprentice  or  apprentices  at  any  time  here- 
after in  any  art,  trade,  mystery,  manual  occupation,  or 
handicraft  within  the  said  city  or  liberties  thereof ;  nor 
to  any  such  apprentice  or  apprentices  that  shall  so  serve, 
so  as  his  or  their^indenture  of  apprenticeship  be  enrolled 
in  the  chamberlain's  office  of  the  said  city  according  to 
the  ancient  custom  of  the  said  city  in  that  behalf  used 
and  observed*"  There  was  a  further  proviso,  that  the 
enactment  should  not  extend  to  freemen  setting  on  work 
any  persons  being  felt-makers,  capthickers,  carders, 
spinners,  knitters,  or  brewers,  or  to  any  person  keeping 
a  brewhouse  in  the  city  or  liberties,  for  working  or 
using  any  of  the  said  crafts  or  occupations  within  the 
same.  The  penalties  were  made  recoverable  by  action 
of  debt  in  the  name  of  the  chamberlain,  in  any  of  the 
city  courts  of  record,  and  the  by-law  prescribed  the 
mode  of  applying  such  penalties  when  recovered.  The 
return  added  that  the  by-law  was  duly  published,  and 
still  continued  in  force. 

The  return  then  stated  the  proceedings  at  the  suit 
of  the  plaintiff  against  the  defendant,  and  the  declara- 
tion, which,  after  reciting  so  much  of  the  above  by-law 
as  related  to  the  employment  of  foreigners  in  any  manual 
occupation  or  handicraft,  &c.,  and  to  the  mode  of  re- 
covering 
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covering  and  applying  penalties,  proceeded  to  state  that  1834. 
the  defendant,  not  regarding  the  said  act  of  common 

,  .  Shaw 

council,  nor  the  penalties  therein  contained,  after  the  against 

POYNTER 

feast  of  St,  Michael  mentioned  in  the  said  act,  and 
before  the  affirming  of  the  bill  original  in  this  suit, 
to  wit,  on  &c.,  and  on  divers  other  days  and  times 
between  that  day  and  the  day  of  affirming  the  bill,  &c. 
(he  the  defendant  being  then  free  of  the  said  city),  did 
set  on  work  in  the  manual  occupation  of  a  butcher  one 
William  Cooke,  within  the  liberties  of  the  said  city,  that 
is  to  say  in  the  parish  of  St,  Helen,  London,  being  then 
a  foreigner  from  the  liberties  of  the  said  city,  he,  the 
said  defendant,  knowing  and  having  due  notice  given  to  » 
him  that  the  said  William  Cooke,  at  the  time  he  was  set 
on  work  by  the  said  defendant  as  aforesaid,  was  a 
foreigner  from  the  liberties  of  the  said  city,  contrary  to 
the  true  intent  and  meaning  of  the  said  act  of  common 
council,  whereby  the  said  defendant  hath  forfeited,  &c. 
The  plea  was  nil  debet,  whereupon  issue  was  joined, 
and  the  same  remained  undetermined.  And  this  the 
lord  mayor,  aldermen,  and  sheriffs  stated  to  be  the  only 
cause,  &c. 

In  Michaelmas  term,  1833,  a  rule  nisi  was  obtained 
for  a  procedendo;  and  in  the  following  term,  (Ja- 
7mary  15  th,  1834,) 

Piatt  shewed  cause.  First,  the  by-law  is  bad,  as 
being  in  restraint  of  trade  and  labour  generally.  If  it 
be  consistent  with  the  custom,  both  are  unreasonable 
and  void.  In  Com,  Dig.  By-laii)  (C.  3.),  the  following 
instances  are  given  of  by-laws  like  the  present,  which 
have  been  held  bad,  as  being  in  restraint  of  trade;  viz. 
"  that  no  one  use  his  trade  in  such  a  town,  who  was  not 

apprentice 
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1834?.  apprentice  there  at  the  same  trade."  Or,  "that  no 
g^^^  apprentice  there  use  his  trade  till  seven  years  after- 
against       wards."    Even  supposing  this  by-law  to  be  good,  the 

POYNTER. 

declaration  is  insufficient,  because  it  does  not  shew  that 
the  present  case  may  not  have  fallen  within  one  of  the 
provisoes.  iDenman  C.  J.  Would  not  that  be  matter 
of  defence?]  The  provisoes  are  returned  as  part  of 
the  law  itself.  It  ought  to  appear  that  the  declaration 
negatives  the  exceptions  contained  in  them.  The  decla- 
ration states,  that  the  defendant  set  on  work,  in  the 
manual  occupation  of  a  butcher,  one  W.  C,  within  the 
liberties  of  the  city,  being  then  a  foreigner  from  the 
liberties  of  the  said  city,  and  the  defendant  knowing 
him  to  be  so.  But  a  foreigner  from  the  liberties  might 
be  an  apprentice,  whose  indentures  were  properly 
enrolled.  It  is  not  said  that  JV.  C  was  not  so.  The 
declaration  does  not  contain  any  averment  which  brings 
the  case  within  the  mischief  recited  in  the  by-law,  by 
shewing  that  there  were  freemen  whom  the  defendant 
might  have  employed.  It  may  be  said  that  this  is  no 
objection  to  the  count;  but  a  by-law  on  which  such 
a  count  may  be  framed  cannot  be  reasonable.  In 
Tazakerley  v.  Wiltshire  (a)  a  by-law  of  the  city  of 
London,  that  none  but  the  company  of  free  porters 
should  intermeddle  in  the  importing  or  exporting  of 
corn,  &c.,  was  held  good ;  but  a  reason  there  given 
was,  that  the  city  was  under  an  obligation  to  provide 
porters;  otherwise,  as  appears  from  Cuddon  v.  East- 
mck  (J)\  such  a  by-law  would  have  been  unreasonable. 
Here  the  city  is  not  obliged  to  provide  freemen  for  the 
purpose  in  question.  In  FazaJcerley  v.  Wiltshire  {a)  it 
appeared  that  a  free  porter  was  present  when  the 


(a) 


(6)  1  Salk.  143. 

defendant 
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defendant  intruded.  Again,  the  declaration,  following 
the  by-law,. states,  that  the  defendant  employed  W,  C. 
in  the  "  manual  occupation  "  of  a  butcher.  There  is 
nothing  in  the  declaration  which  defines  what  is  the 
manual  occupation  referred  to  there.  It  may  be  sweep- 
ing the  shop,  or  performing  any  other  menial  office. 
It  may,  indeed,  be  said  that  the  by-law  is  equally 
general ;  but  this  also  shews  the  unreasonableness  of 
such  a  law.  \_Taunton  J.  Performing  such  menial  offices 
would  not  be  evidence  of  exercising  the  manual  occu- 
pation of  a  butcher.] 

Follett  and  Gurney  contra.  The  last  objection  is  an- 
swered by  The  Case  of  the  City  of  London  (or  Wago?ier's 
case)  (ff),  where  the  return  set  out  a  declaration  in  the 
Lord  Mayor's  Court,  averring  that  the  defendant  used 
the  manual  occupation  of  a  tallow-chandler,  and  it  was 
held  good.  There  is  no  doubt  that  the  present  by-law 
would  be  bad,  if  not  warranted  by  custom ;  but  the  return 
here  states  a  custom  which  supports  the  by-law.  It  is 
said,  the  declaration  does  not  shew  that  there  were  free- 
men who  might  have  been  employed.  But  it  is  enough  if 
the  declaration  follows  the  enacting  part  of  the  by-law, 
which  is  the  part  grounded  upon  the  custom.  The 
recital  of  the  by-law  merely  introduces  the  enacting 
part,  by  stating  how  the  custom  has  been  departed  from. 
In  every  corporate  town  customs  in  restraint  of  trade 
have  prevailed ;  if  the  custom  in  question  is  restrictive, 
the  same  objection  applied  as  strongly  in  Clark  v.  Den^ 
ion  (Z>),  and  Shaw  v.  Pope  (c).  It  is  urged  that  in  this 
case  the  exceptions  subjoined  to  the  by-law  are  not 

(a)  8  Rep,  129.  a.        (b)  1  B.  4;  Ad.  92.        (e)  2  1?.^  Ad,  465. 
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1834.  negatived;  but  that,  if  an  objection,  applies  to  the  de- 
^  claration ;  and  if  the  declaration  be  bad,  that  may  be 

Shaw  ' 

against      ground  of  error  hereafter,  but  is  no  reason  for  refusing  a 

POYNTER. 

procedendo ;  Clark  v.  Denton  {a),  {_Denman  C.  J.  There 
only  one  count  was  objected  to.]  But  Lord  Tenterden 
referred  to  Morton  v.  BecJcman  (Z»),  where  the  objection 
applied  to  the  whole  of  the  plaintiff's  bill ;  and  Lord 
Kenyon  nevertheless  (on  reference  being  made  to  the  case 
of  Sherborn  v.  Bostock  [c))  granted  a  procedendo,  saying, 
that  perhaps  the  proper  way  of  taking  advantage  of  any 
defect  on  the  face  of  the  proceedings  below  v/ould  be  by 
writ  of  error.  And  at  all  events,  the  supposed  defect 
here  is  no  ground  of  objection.  Where  the  enacting 
part  of  the  law  declared  upon  is  complete  in  itself,  it  is 
enough  to  frame  the  declaration  upon  that,  without 
noticing  a  subsequent  proviso,  which  is  distinct  from  it. 
It  was  so  held  in  Steel  v.  Smith  [d\  where  the  proviso, 
though  in  the  same  section  of  the  statute  (55  G.  3.  c,  137. 
5.  6.)  with  the  enacting  clause  declared  upon,  was 
entirely  separate  from  it.  And  this  rule  applies  as  well 
to  a  by-law  of  the  city  of  London  as  to  a  penal  statute. 
As  to  the  meaning  of  the  words  "  set  on  work  in  the 
manual  occupation,"  there  have  been  many  cases  de- 
cided on  the  Stat.  5  Eliz*  c,  4.  5.  31  {e),  in  which  those 

(a)  1  B.     Ad.  92.  (6)  6  T.  R.  760. 

(c)  Fitzg.  51.  (d)lJB.4;  Aid.  94. 

(e)  Which  forbade  any  person  "  other  than  such  as  now  do  lawfully 
use  or  exercise  any  art,  mystery  or  manual  occupation,  to  set  up,  occupy, 
use  or  exercise  any  craft,  mystery  or  occupation  now  used"  in  England  or 
Wcdes,  "  except  he  shall  have  been  brought  up  therein  seven  years  at  the 
least  as  an  apprentice,  in  manner  and  form  above  said ;  nor  to  set  any 
person  on  work  in  such  mystery,  art  or  occupation,  being  not  a  workman 
at  this  day ;  except  he  shall  have  been  apprentice  as  is  aforesaid,"  &c. 
(Repealed,  saving  the  custom  and  order  of  the  city  of  London,  &c.,  by 
54  G.  3.  c.  96.) 

words 
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words  in  a  declaration  have  sufficed  as  a  description  of  1834. 
the  offence  created  by  the  statute.  \_Littledale  J.  referred 

Shaw 

to  Pratt  V.  Fraser[a),  and  Cunningham  v.  Watson  (Jb),  against 
Patteson  J.  The  custom  in  this  case  goes  further  than 
that  in  Clark  v.  Denton  (c).]  That  was  equally  in  re- 
straint of  trade.  \_Taunton  J.  Lord  Mansfield  says,  in 
Beach  v.  Turner  {d\  under  the  stat  5  Eliz.  c.  4.  5.  31., 
that  "  there  is  a  great  difference  between  setting  up  a 
trade  and  working  in  it."]  Still  the  question  is,  whether 
such  a  custom  as  this  be  good  or  bad;  the  dictum  of 
Lord  Mansfield  does  not  reach  that  point.  A  similar 
custom  In  principle,  namely,  that  none  but  free  porters 
should  carry  corn  within  the  liberties  of  the  city,  was 
upheld  in  Fazakerley  v.  Wiltshire  (e),  and  it  was  ad- 
mitted, in  Cuddon  v.  Easfwick  (g),  that  a  by-law,  founded 
on  that  custom,  would  be  good,  though  the  contrary 
was  held  there,  as  to  a  by-law  requiring  all  strangers 
coming  into  the  port  of  London  to  employ  city  porters. 
The  custom  in  question  does  not  prevent  persons  from 
obtaining  employment  in  the  specified  trades  and  oc- 
cupations by  means  of  apprenticeship ;  it  merely  esta- 
blished in  the  city  of  London  the  same  rule,  in  eflfect^ 
which  the  stat.  5  Eliz.  c.  4.  laid  down  for  the  whole  of 
England  and  Wales.  And  it  appears  by  rules  of  this 
Court,  that  in  a  case  of  Bosworth  v.  Budgen,  14  G.  2. 
(not  reported),  upon  a  habeas  corpus  to  the  lord  mayor, 
aldermen,  and  sheriffs  of  Loiidon^  this  very  custom  was 
returned  and  held  good,  and  a  procedendo  awarded. 
As  to  any  present  inconvenience  which  may  be  supposed 
to  arise  from  the  manner  in  which  the  custom  is 

(a)  3  Camji.  14.  (6)  3  Camp.  249. 

(c)  1  B.  ^  Ad.  94.  (rf)  4  Burr.  2450. 

(e)  lStra.^Q2,  (g)  1  Salk.U2. 
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enforced ;  in  Shais)  v.  Pope  (a),  where  the  question  was 
as  to  the  power  of  limiting  the  number  of  carts  in  the 
city,  this  Court  would  not  inquire  into  the  reasonable- 
ness of  the  number  licensed.  It  is  said  that  perhaps 
there  may  not  be  freemen  in  the  city  ready  to  be 
employed ;  but  the  by-law  recites  the  contrary ;  and 
if  circumstances  have  altered  since  it  was  passed,  the 
citizens,  by  another  of  the  customs  set  out,  have  power 
to  amend  it,  so  far  as  remedy  is  wanted  (b). 

Lord  Denman  C.  J.  The  objection,  that  it  ought  to 
have  appeared  by  the  declaration  that  this  case  did  not 
come  within  any  of  the  exceptions  to  the  by-law,  has 
been  already  answered.  It  would  be  no  objection  in 
this  court  to  a  declaration  on  a  penal  statute,  and  the 
same  rule  must  prevail  in  all  courts.  The  matter  re- 
ferred to  is  contained  in  a  distinct  proviso,  and  forms  no 
part  of  the  description  of  that  which  is  prohibited.  It 
would  be  matter  of  defence.  It  is  also  objected  to  the 
by-law  that  it  does  not  expressly  restrain  the  prohibition 
to  cases  in  which  a  qualified  person  is  present  and 
might  be  employed  ;  but  such  an  objection,  if  good, 
might  have  been  raised  in  almost  every  instance  of  a 

(a)  2B.  <!;  ^d.  465. 

{b)  There  is  a  by-law  of  the  city  (22d  of  November  1750,  24  G.  2.), 
which,  after  reciting  that  of  Juli/  4th,  1712,  and  a  previous  one  of  Aj^ril 
15th,  1706,  and  reciting  also  that  several  of  the  mysteries,  &c.,  carried  on 
within  the  city  and  liberties,  cannot  always  be  supplied  with  a  sufficient 
number  of  fit  and  able  journeymen,  being  freemen,  in  which  cases  the 
restrictions  of  the  above  acts  may  be  prejudicial  to  the  trade  &c.  of  the 
city,  enables  the  court  of  lord  mayor  and  aldermen  to  grant  licence  to 
any  person  free  of  the  city,  and  residing  within  the  same,  or  the  liberties, 
who  shall  satisfy  the  court  that  he  has  used  his  best  endeavours,  and  cannot 
procure  a  sufficient  number  of  fit  and  able  journeymen,  being  freemen, 
to  hire,  retain,  employ,  and  set  on  work  in  his  mystery,  occupation  or 
handicraft,  so  many  foreigners,  for  such  time  or  times,  and  under  such 
restrictions  and  conditions,  as  to  the  said  court  shall  from  time  to  time 
seem  fit  and  necessary. 

by-law 


1834. 


Shaw 
against 

POYNTER. 


IN  THE  Fifth  Year  of  WILLIAM  IV. 


323 


by-law  in  restraint  of  trade.  Whether  the  custom  now 
returned  be  valid  or  not,  is  a  question  which  we  will 
take  time  to  consider.  If  there  was  such  a  decision  in 
14?  G.  2.  as  has  been  referred  to,  we  should  be  glad 
to  be  furnished  with  it. 

LiTTLEDALE  J.  The  objection  that  there  is  matter  in 
the  provisoes  which  the  declaration  ought  to  have  nega- 
tived, is  answered  by  many  cases ;  as  Rex  v.  Pemher- 
ton  {a),  Ward  v.  Bird  (b).  As  to  the  suggestion  that 
there  may  have  been  no  qualified  persons  whom  the 
defendant  could  employ,  if  that  were  the  fact  he  might 
offer  it  as  an  answer  in  the  court  below.  With  respect 
to  the  goodness  of  the  custom  there  may  be  some  doubt, 
though  I  do  not  at  present  entertain  any. 

Taunton  J.  The  other  objections  ought,  I  think,  to 
be  overruled ;  but  I  must  say  I  have  doubts  as  to  the 
goodness  of  the  custom.  There  is  a  great  difference 
between  excluding  foreigners  from  setting  up  in  trades, 
and  restraining  a  qualified  person  from  employing 
journeymen  who  are  foreigners.  But  if  this  custom 
has  already  been  held  good,  the  judgment  to  that  effect 
may  be  shewn  to  us. 

Patteson  J.  The  matter  in  the  provisoes  would 
clearly  be  matter  of  defence.  As  to  the  objection  drawn 
from  the  use  of  the  words  "  manual  occupation,"  the 
answer  is,  that  those  words  must  have  a  reasonable 
interpretation.  The  question  as  to  the  custom  must 
be  further  considered. 

Cm-,  adv,  vulL 

(a)  2  Burr.  1035.    1  W.  Bla.  230. 

(6)  2  Chitt.  Rep.  582.  But  compare  with  this  case,  Steel  v.  Smiih, 
1  B.  ^  Aid.  94.,  Vavasour  v.  Ormrod,  6  B.  ^  C.  430. 

Y  2  Lord 
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1834<.  Lord  Denman  C.  J.  now  delivered  the  judgment  of 

1  the  Court.    After  statins  the  substance  of  the  by-law 

Shaw  ° 

against       upou  which  the  present  action  was  brought,  his  Lordship 

POYNTER.  ^ 

said :  Such  a  by-law,  being  in  restraint  of  trade,  must 
be  grounded  on  a  special  custom,  and  a  custom  is  ac- 
cordingly alleged ;  the  question  is,  whether  it  be  a  void 
or  a  good  custom.    It  has  often  been  held  that  customs 
in  restraint  of  trade  were  good,  but  that  has  been  in 
the  case  of  persons  setting  up  as  masters.    The  statute 
5  Eliz,  c.  4.  5.  31.  enacts  that  it  shall  not  be  lawful  for 
any  person  to  exercise  any  craft,  mystery,  or  occu- 
pation now  used,  except  he  shall  have  served  an  ap- 
prenticeship ;  nor  to  set  any  person  on  work  in  such 
mystery,  art,  or  occupation,  except  he  shall  have  been 
apprentice  as  is  aforesaid,  under  certain  penalties ;  and 
in  Beach  v.  Turner  (a),  which  was  an  action  against  a 
journeyman  upon  that  clause  of  the  statute.  Lord  Mans- 
Jield  said  that  "  this  act  of  parliament  meant  to  prevent 
persons  from  setting  up  the  trade,  being  unqualified  for 
it ;  or  employing  unqualified  persons  :  but  it  did  not 
mean  to  give  a  penalty  against  both."    He  was  of 
opinion  that  the  act  forbade  the  master  to  employ  un- 
qualified persons  as  journeymen,  though  the  penalty 
was  imposed  upon  him  only,  and  not  upon  the  journey- 
man.   Here  the  master,  not  the  journeyman,  is  sued  for 
the  penalty,  and  that  case  is  applicable.    Whether  a 
restriction  like  this  would  be  reasonable,  if  now  intro- 
duced for  the  first  time,  is  not  the  question,  but  whether 
it  was  so  anciently :  and  the  by-law  here  recites  that,  at 
the  time  of  its  passing,  the  custom  had  been  infringed, 
to  the  great  hinderance,  loss,  and  prejudice  of  the  honest 


(a)  4  Burr.  2449. 


poor 
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poor  citizens  and  freemen,  and  to  the  utter  undoing  of  1834. 
a  great  number  of  the  poor  handicraftsmen  and  other 
persons  bred  to  trades  and  not  of  ability  to  set  up  the 
same,  being  citizens  and  freemen  of  the  said  city,  unless 
some  speedy  remedy  were  therein  provided,  I  think, 
therefore,  that  the  custom  appears  not  to  have  been 
unreasonable.  The  case  has  stood  over  in  order  that 
we  might  ascertain  whether  there  had  not  been  a  deci- 
sion  in  favour  of  the  present  custom  in  1742.  We  have 
reason  to  think  that  such  a  decision  took  place;  but 
the  fact  is  not  so  strongly  established  as  to  govern  our 
present  judgment  if  the  custom  appeared  to  us  to  be 
bad. 

Rule  absolute  («). 

(a)  See  4  Vin.  Abr.  tit.  By-laws,  (A.  2.),  (B). 

A  copy  of  the  proceedings  in  JBosworth  v.  Budgen  was  laid  before  the 
Court  subsequently  to  the  above  argument  ( Hilary  term,  1 834),  with  an 
affidavit,  entitled  in  the  cause  Shaw  v.  Poynter,  and  sworn  by  the  clerk  to 
the  plaintiff's  attorney.  The  papers  exhibited  were  copies  of  a  rule  nisi  in 
the  Court  of  King's  Bench,  Michaelmas  term,  14  G.  2.,  for  a  procedendo 
in  the  cause  of  Bosworlh  v.  Budgen;  two  rules,  enlarging  the  same, 
and  a  rule  absolute  for  a  procedendo.  Trinity  term,  16  G.  2.  The 
affidavit  verified  these  as  rules  obtained  in  K.  B.  on  return  made  by  the 
mayor  and  aldermen  of  London  to  a  habeas  corpus.  It  further  stated 
that  a  general  and  official  book  is  kept  in  the  Lord  Mayor's  Court, 
wherein  all  returns  to  writs  of  habeas  corpus  are  entered  before  the 
return  is  delivered  out  by  the  officer  making  the  same ;  that  in  such 
entry  it  is  not  the  practice  to  insert  the  act  of  common  council  at  length ; 
that  the  return  made  in  the  above  case  in  1740  is  duly  entered  in  the 
return  book  used  at  that  time,  and  that  the  paper  annexed,  marked  E.,  is. 
a  true  copy  of  such  entry  so  made  in  the  book,  together  with  the  note  or 
memorandum  made  at  the  foot  thereof ;  that  the  return  not  having  been 
filed  in  K.  B.  the  deponent  could  not  obtain  it ;  and  that  the  record  in  the 
cause  was  deposited,  as  he  believed,  in  the  muniment-room  in  the  Guild- 
hall, and  that  he  could  not  obtain  it  therefrom.  He  also  swore,  that  the 
by-law  upon  which  that  action  was  brought  was  the  same  now  in  question. 
The  document  marked  E.  was  headed,  "  Habeas  corpus  for  William 
Budgen,  returnable,"  &c.  ;  after  which  came  an  entry  of  the  return, 
setting  out  the  following  custom :  "  That  no  person  or  persons,  being 
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free  of  the  said  city  of  London,  shall  by  any  colour,  way,  or  mean  what- 
soever, set  on  work  in  any  manual  occupation  or  handicraft  within  the 
said  city  or  the  liberties  thereof,  any  person  or  persons  being  a  foreigner 
or  foreigners  from  the  liberties  of  the  said  city,  knowing  or  having  due 
notice  given  to  him  or  them  that  such  person  or  persons  so  by  him  or 
them  to  be  set  on  work,  is  or  are  a  foreigner  or  foreigners."  The  cus- 
tom for  amending  hard  or  defective  customs,  &c.  was  also  stated ;  and 
the  confirmation  of  customs  under  Richard  II.  The  return  then  cer- 
tified an  act  of  common  council,  made  in  11  Ann.  (but  the  entry  merely 
referred  to  the  by-law,  and  did  not  set  it  out)  ;  and  it  was  further 
certified,  that  the  defendant  was  taken  and  detained  by  virtue  of  a  bill 
original  affirmed  and  prosecuted  against  him  at  the  suit  of  John  Bosworthy 
Esquire,  Chamberlain  of  London,  in  a  plea  of  debt  for  51.  in  the  Lord 
Mayor's  Court,  the  tenor  of  which  said  bill  original  follows,  &c.  (but  it 
was  not  set  out  in  this  entry) ;  upon  which  bill  the  parties  had  pleaded, 
&c.  The  memorandum  subjoined,  and  referred  to  by  the  affidavit,  was :  — 
*«  Note.  This  return  was  solemnly  argued  in  the  Court  of  King's  Bench, 
and  by  the  unanimous  opinion  of  all  the  Judges  a  procedendo  was 
awarded,  and  afterwards  the  cause  was  tried  in  the  Mayor's  Court,  and 
verdict  and  judgment  for  the  plaintiff." 


Saturday, 
Nov.  22d. 


CoNNOP  against  Meaks  and  Woods. 


The  statute 
3&4:W.4. 
C.  98.  s.  7., 
which  protects 
bills  of  ex- 
change pay- 
able at  three 
months  or  less 
from  the  oper- 
ation of  the 
usury  laws, 
extends  also  to 
warrants  of 
attorney  given 
to  secure  pay- 
ment of  such 
bills. 


JpLATT,  in  the  last  term,  obtained  a  rule,  calling  on 
the  plaintiff  to  shew  cause  why  the  warrant  of 
attorney  given  by  the  defendant  Meaks  in  this  cause, 
and  the  judgment  signed  thereon,  should  not  be  set 
aside  on  the  ground  of  usury.  The  plaintiff  had  dis- 
counted several  bills  at  two  and  three  months  for 
Meaks,  upon  usurious  terms;  and  some  of  the  bills 
being  dishonoured,  Meaks,  who  was  acceptor,  and 
Woods,  who  was  drawer  of  the  bills,  gave  the  plaintiff 
a  warrant  of  attorney  for  the  amount,  upon  which  judg- 
ment was  afterwards  entered  up. 


Erie 
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Erie  now  shewed  cause,  and  contended  that  the 
statute  3  &  4  4.  c.  98.  s.  7  («),  which  repealed  the 
usury  laws  as  to  bills  at  and  under  three  months,  ex- 
tended also  to  warrants  of  attorney  given  to  secure  the 
amount  of  such  bills. 

Piatt  and  Ball,  contra.  The  clause  is  confined  by 
its  terms  to  bills  and  notes.  The  words  are,  "  nor 
shall  the  liability  of  any  party  to  any  bill  of  exchange" 
(meaning  any  such  bill  or  note  as  before  mentioned) 
"  be  affected"  &c.  That  expressly  refers  to  the  bill  or 
note  only,  and  not  to  any  additional  security.  The 
present  is  the  case  of  a  warrant  of  attorney  given  to 
secure  the  payment  of  principal  and  usurious  interest ; 
it  ought  to  be  considered  in  the  same  way  as  if  there 
had  been  no  bill  transaction,  and  this  security  had  been 
given  in  the  first  instance.  It  is  as  if  a  bond  had  been 
entered  into  for  the  same  purpose.  {^Taunton  J.  Accord- 
ing to  your  argument,  although  a  party  may  give  a  bill 
at  three  months  on  usurious  terms,  he  cannot,  if  sued 
upon  such  bill,  prevent  further  litigation  by  giving  a 
warrant  of  attorney].    He  may  give  a  cognovit.    If  it 

(a)  3  &  4  W.  4.  c.  98.  s.  7.  enacts,  "  That  no  bill  of  exchange  or  pro- 
missory note  made  payable  at  or  within  three  months  after  the  date  thereof, 
or  not  having  more  than  three  months  to  run,  shall,  by  reason  of  any 
interest  taken  thereon  or  secured  thereby,  or  any  agreement  to  pay  or 
receive  or  allow  interest  in  discounting,  negotiating,  or  transferring  the 
same,  be  void,  nor  shall  the  liability  of  any  party  i  to  any  bill  of  exchange 
or  promissory  note  be  affected  by  reason  of  any  statute  or  law  in  force 
for  the  prevention  of  usury,  nor  shall  any  person  or  persons  drawing, 
accepting,  indorsing,  or  signing  any  such  bill  or  note,  or  lending  or 
advancing  any  money,  or  taking  more  than  the  present  rate  of  legal  in- 
terest in  Great  Britain  and  Ireland  respectively  for  the  loan  of  money  on 
any  such  bill  or  note,  be  subject  to  any  penalties  under  any  statute  or 
law  relating  to  usury,  or  any  other  penalty  or  forfeiture ;  any  thing  in 
any  law  or  statute  relating  to  usury,"  &c.  "  notwithstanding." 

Y  4  be 
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1834.      be  held  that  the  present  warrant  of  attorney  is  good, 
the  usury  laws  may  always  hereafter  be  evaded  by 

CoNNOP 

against      giving,  first,  a  bill  at  three  months  for  the  usurious 

IVXk  AKSt 

loan,  and  then  a  warrant  of  attorney  to  secure  the 
amount  of  the  bill. 


Lord  Denman  C.  J.  To  hold  this  case  not  within 
the  clause  referred  to,  would,  in  a  great  measure,  render 
the  enactment  nugatory.  The  words  are,  nor  shall 
the  liability  of  any  party  to  any  bill  of  exchange 
or  promissory  note  be  affected  by  reason  of  any  statute 
or  law  in  force  for  the  prevention  of  usury."  That  may 
be  confined  to  bills  drawn  at  not  more  than  three 
months  :  but  the  liability  on  this  warrant  of  attorney  is 
a  liability  to  such  a  bill ;  and  if  we  decided  here  that 
the  usury  laws  attached,  as  they  would  have  done  be- 
fore this  statute,  the  "  liability  "  of  a  party  to  a  bill  of 
exchange  at  three  months  would  "  be  affected"  by 
reason  of  the  laws  in  force  for  the  prevention  of  usury. 
The  rule  must  therefore  be  discharged. 

Taunton,  Patteson,  and  Williams  Js.  concurred. 
Rule  discharged,  but  without  costs,  this  being 
the  first  decision  on  the  statute. 
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Roe  dem.  Blair,  Wood,  and  Hawthorn  against  Saturday^ 
Street  and  Fairbanks. 


npHE  defendants  in  this  ejectment  pleaded  severally,  In  ejectment 

JL  against  S.  and 

and  entered  into  separate  consent  rules.    Fairbanks  f.,  where  it  is 

-  „     .  shewn  that 

was  made  defendant  as  tenant  tor  a  part  ot  the  pre-  not  a  party  to 

|.|  -n    1  '     i^'  1.1        c>j.      J.    the  cause,  came 

mises,  which  was  specined  in  his  consent  rule ;  Street,  ^^^^  possession 
by  another  single  rule,  was  made  defendant  as  landlord  premises 

J  o  '  under  an  un- 

for  a  part  of  the  premises,  specified  in  that  rule  and  performed  con- 

*^  *  tract  of  sale, 

therein  stated  to  be  in  the  occupation  of  Fairbanks,  and  and  that  s.  and 

.  ,  J^.  held  of  him, 

as  tenant  for  another  part,  also  specified  in  the  rule,  notice  to  quit, 

On  the  trial  before  Tindal  C.  J.,  at  the  Derbyshire  Spring  and  F^\s^ 

assizes,  1834,  the  case  opened  for  the  lessors  of  the  ^"Notice to 

plaintiff  was,  that  one  Joseph  Bainbrigge  had  come  into  upon  ^^^g  ^jfg 

possession  of  the  premises  under  a  contract  of  sale  to  ^eid'by'^'^is^^ 

him,  which  had  not  been  carried  into  execution ;  that  sufficient  as  to 

JP.'s  premises. 

he  had  underlet  to  Street,  and  that  Fairbanks  was  under-     s.  and  f. 
tenant  to  Street  of  part  of  the  premises,  the  rest  being  severally,  and 
occupied  by  Street  himself.     The  commencement  of  separate  consent 
Bainbrigge^s  possession,  as  above,  was  proved ;  and  also  JenlntTor^e- 
that  the  defendants  had  served  Bainbri^^e  with  a  notice  ^^^^^  premises 

°o  occupied  by 

that  they  held  under  him,  and  required  him  to  appear  himself,  s.  as 

^  *■  ^  landlord  of  the 

and  defend  this  action.    An  attempt  was  made,  but  in-  same  premises 

.  specifying  them 

effectually,  to  prove  the  service  of  a  notice  to  quit  on  to  be  occupied 
Joseph  Bainbrigge.  It  was  then  proved  that  a  notice  to  ^Lfnt  of  other 
quit  had  been  served  on  the  wife  of  Fairbanks,  in  a  house  mfses^occupTed 

by  himself. 

Service  of  notice  to  quit  on  F.  was  proved,  but  not  on  S.  After  verdict  for  the  plaintiff 
against  both  defendants,  the  Court  refused  to  direct  a  nonsuit  to  be  entered  as  to  the  pre- 
mises occupied  by  S. 

The  J udge  who  tried  the  cause,  being  asked  to  amend  the  postea  by  confining  the  ver- 
dict to  the  premises  occupied  by  F.,  refused,  saying  that  he  thought  the  verdict  properly 
entered.  This  Court  refused  to  amend  the  verdict  to  the  same  effect,  by  the  Judge's 
notes. 

occupied 
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1834.  occupied  by  FairhanJcs,  on  the  premises  which  had  been 
^  in  the  possession  of  Joseph  Bainbrigge.    It  was  also 

Blair       proved  that  a  notice  had  been  served  upon  the  wife  of 

against 

Street.  Street,  but  not  on  the  premises.  The  notice  to  quit  was 
in  the  same  form  in  each  instance.  It  was  directed  to 
Joseph  Bainbrigge,  Thomas  Parker  Bainbrigge  (son  of 
Joseph  Bainbrigge),  Street,  Fairba72ks,  and  all  other  per- 
sons whom  it  should  concern,  or  to  whom  that  notice 
should  be  delivered;  it  deduced  the  title  of  the  lessors  of 
the  plaintiff  from  one  Thomas  Bainbrigge,  deceased,  and 
demanded  of  all  the  persons  to  whom  the  notice  was 
directed,  or  to  whom  it  should  be  delivered,  possession 
of  all  the  messuages,  &c.,  theretofore  belonging  to 
Thomas  Bainbrigge,  then  or  late  in  the  several  pos- 
sessions of  Joseph  Bainbrigge,  Thomas  Parker  Bain- 
brigge, Street,  or  Fairbanks,  or  any  of  them ;  and,  in 
particular,  the  notice  specified  certain  premises  as  being 
respectively  in. the  possession  of  Thomas  Parker  Bain- 
brigge, Street,  and  Fairbanks,  The  Lord  Chief  Justice 
was  of  opinion  that  a  notice  to  Joseph  Bainbrigge  himself 
was  not  necessary,  and  the  jury  found  a  verdict  for  the 
plaintiff ;  his  Lordship  reserving  leave  to  the  defendants 
to  move  to  enter  a  nonsuit. 


In  Easter  term  last,  Batguy  moved  accordingly  («). 
The  service  of  notice  to  quit  was  insufficient,  inasmuch 
as  Joseph  Bainbrigge  was  at  least  tenant  at  will  [b),  and 
his  tenancy  could  not  be  determined  by  notice  to  the 
actual  occupiers,  between  whom  and  the  lessors  of  the 
plaintiff  there  was  no  privity ;  Pleasant,  Lessee  of  Hay- 

(a)  Friday i  April  18th,  before  Lord  Denman  C.  J.,  Liitledale,  Parley 
and  Patteson  Js. 

(6)  See  Right  dem.  Lewis  v.  Beard,  13  East,  210. 

ton, 
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ton  \,  Benson  [a).  Again,  as  to  Street,  there  was  no  1834. 
good  service.  de^. 

Blair 

The  Court  took  time  to  confer  with  the  Lord  Chief  Street! 
Justice  of  the  Common  Pleas :  and  afterwards,  in  the 
same  term  {April  21st), 

Lord  Denman  C.  J.  said,  that  it  was  sufficient  if 
notice  was  given  to  the  actual  occupiers  (^),  and  that 
good  notice  had  been  given  to  Fairbanks,  but  that  the 
Court  would  grant  a  rule  to  shew  cause  why  the  verdict 
obtained  as  to  the  premises  in  the  possession  of  Street 
should  not  be  set  aside,  and  a  nonsuit  entered  (c). 

Rule  accordingly. 

In  Trinity  term  {d)  last,  Goulburn  Serjt.,  and  N,  R, 
Clarke,  shewed  cause.  The  plaintiff  is  entitled  to  re- 
tain the  verdict  against  both  defendants;  the  only 
question  is,  how  much  of  the  property  will  be  liable 
to  execution.  Street,  having  entered  into  the  rule  to 
defend  as  landlord  for  the  premises  occupied  by 
Tairhanhs,  is  a  party  to  the  suit  as  to  those  premises, 
and  the  verdict  must  stand  againt  him,  to  that  extent  at 
least.  The  risk,  as  to  the  execution,  will  rest  with  the 
lessors  of  the  plaintiff. 

Balguy  admitted  that  he  could  not  support  the  rule. 

Rule  discharged. 

An  application  was  subsequently  made  to  Tindal 
C.  J.,  at  chambers,  that  the  postea  might  be  amended 
by  confining  the  verdict  to  the  premises  mentioned  in 

(a)  \^East,22,A. 

(b)  See  Doe  dem.  Morris  v.  Williams,  6  i?.  ^  C.  41. 

(c)  See  Jones  dem,  Griffiths  v.  Marshy  4  T.  R.  464. 

(d)  Wednesday,  June  llth,  before   Lord  Denman  C.  J.,  LittledaUy 
Taunton,  and  Williams  Js. 

Fairbanks's 
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Fairbanks's  consent  rule.  The  Lord  Chief  Justice, 
after  referring  to  his  notes,  declined  to  make  an  order, 
stating  that  he  considered  the  verdict  to  be  rightly 
entered.  A  rule  nisi  was  then  obtained  in  the  Bail 
Court  (November  12th),  before  Littledale  J.,  for  the 
same  purpose ;  against  which 

GouJburn  Serjt,,  and  Humfrey^  now  shewed  cause. 
Such  an  application  as  this  should  be  made,  if  at  all, 
to  the  judge  who  tried  the  cause,  and  it  has  been  so 
made  and  refused  («).  There  is  nothing  to  amend  by 
except  the  Judge's  notes. 

Cowling  contra.  The  sheriff,  if  the  verdict  be 
allowed  to  stand,  will  take  out  execution  for  all  the 
premises  mentioned  in  the  consent  rules ;  for,  though  it 
is  not  material  what  premises  are  named  in  the  declar- 
ation, the  sheriff  will  look  at  both  the  consent  rules. 
Now,  as  to  the  premises  occupied  by  Street,  the  Court 
has  decided  nothing,  and  there  is  still  a  question  open, 
whether  the  service  was  good  as  to  those.  The  only 
way  to  raise  this  question  is,  to  amend  the  verdict  by 
the  judge's  notes.  [Lord  Denman  C.  J.  Then  you 
want  the  consent  rule  amended,  rather  than  the  verdict. 
But  have  you  any  precedent  of  the  Court  amending  by 
a  judge's  notes?] 

Per  Curiam  (b).  If  the  lessors  of  the  plaintiff  will 
consent  to  limit  the  execution,  they  may  do  so:  but  this 
application  is  not  supported  by  any  precedent,  and 
must  be  refused. 

Rule  discharged. 

(a)  See  Scougullv.  Campbell,  1  Chit.  Rep.  283.,  and  note  there ;  Henley 
V.  The  Mayor  of  Lyme  Begis,  6  Bing.  100. 

(6)  Lord  Denman  C.  J.,  Taunton,  Patteson,  and  Williams  Js. 
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King  against  Baker.  fov^Zh. 

REPLEVIN.    Cognizance,  1.,  as  bailiff  to  the  com-  Where  distinct 
cognizances  are 

missioners  under  an  act  of  9  G.  4.  for  building  a  made  for  the 

o     •  o  •         u       same  goods 

bridge  over  the  Thames  at  Staines,  &c.,  statuig  that  under  several 

Ramshottom  and  Leigh  were  tenants  to  the  commis-  appearing^to 

sioners,  and  that  defendant  took  the  goods  as  a  distress  imeresT^if 

for  rent  due  to  the  commissioners  from  JR.  and  Z.  one  of  the  cog- 
nizances be 

There  were  two  other  cognizances  under  the  commis-  abandoned  at 

°  the  trial,  the 

sioners,  which  it  is  unnecessary  to  set  out.     4.  Cog-  party  under 

whom  it  was 

nizance  as  bailiff  to  Bamshottom  and  Leigh,  for  rent  made  is  a  com- 
due  to  them  from  the  plaintiff.  To  the  first  three  foMheX^^^^^ 
cognizances  the  plaintiff  pleaded  several  pleas  in  bar, 
the  substance  of  which  was :  —  1.  Denial  of  the  tenancy 
of  R,  and  L,  under  the  commissioners  :  2.  no  rent  in 
arrear :  3.  eviction  from  the  whole,  and,  4.,  eviction 
from  part,  of  the  premises,  before  rent  due :  5.  demises 
(stated  in  two  of  the  pleas  to  be  rent  free)  by  the  com- 
missioners to  plaintiff  before,  and,  6.,  after,  the  alleged 
demises  to  R,  and  L,,  and  that  plaintiff,  under  the 
demises  to  him,  was  and  continued  in  possession  until 
and  after  the  time  of  the  taking,  &c.  To  the  fourth 
cognizance,  he  pleaded  that  he  did  not  hold  the  pre- 
mises as  tenant  to  Ramshottom  and  Leigh,  in  manner 
and  form,  &c.  Issues  were  tendered  and  joined  on  the 
pleas  respectively.  At  the  trial  before  Denman  C.  J,,  at 
the  sittings  in  Middlesex  after  Michaelmas  term,  1833, 
a  disputed  question  of  fact  arose  upon  one  of  the  issues 
on  the  first  three  cognizances ;  and  the  defendant  ten- 
dered, as  a  witness  on  this  part  of  the  case,  Mr.  Rams- 
hottom^ 
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bottom,  under  whom  the  last  cognizance  was  made.  It 
was  objected  that  he  was  incompetent,  being  a  party  to 
the  suit,  and  being  alleged  by  the  defendant,  who  called 
him  as  a  witness,  to  be  entitled  to  a  return  of  the  goods 
if  the  plaintiff  should  fail  in  his  action.  He  stated, 
however,  on  the  voir  dire,  that  he  did  not  employ  the 
attorney,  and  the  defendant's  counsel  saying  that  they 
were  willing  to  abandon  the  last  issue,  the  evidence  was 
admitted.  The  defendant  had  a  verdict  on  the  issues 
arising  out  of  the  first  cognizance ;  on  the  other  issue 
the  verdict  was  for  the  plaintiff.  In  the  next  term  a  rule 
nisi  was  obtained  for  a  new  trial  on  account  of  the  re- 
ception of  Ramshottom^s  evidence ;  and  in  the  present 
term  {a\ 

Sir  James  Scarlett  and  Adolphis  shewed  cause.  The 
fact  that  one  of  the  several  cognizances  was  made  under 
the  witness  himself,  could  be  no  valid  objection  to  his 
being  called.  The  person  under  whom  cognizance  is 
made  is  not  a  substantial  party  to  the  suit,  like  the 
lessor  of  the  plaintiff  in  ejectment.  He  may  renounce 
having  anything  to  do  with  it.  He  is  not  liable  to 
costs.  And  these  were  cognizances  for  the  same  goods, 
in  wholly  different  rights ;  in  the  right  of  the  commis- 
sioners, and  in  that  of  Ramsbottom  and  Leigh,  The 
defendant  could  not  succeed  on  both  ;  as  it  was  held 
in  the  case  cited  from  the  Year-books  (jb)  in  Slingsbi/s 
case  [c)  (and  in  Te^/s  case  {d)  ),  where  "  one  brought  a  re- 
plevin against  two  persons  for  an  ox,  who  made  several 
avowries,  each  by  himself  in  his  own  right;  and  there, 

(a)  Nov.  15th,  before  Lord  Denman  C.  J.,  Taunton,  Patteson,  and 
Williams  Js. 

(6)  Yearb.  East.  3  H.  6.  44  b.        (c)  5  Rep.  19  a.        {d)  5  Rep.  38  h. 

by 
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King 
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by  advice  of  all  the  justices,  both  the  avowries  abated  1834. 

for  the  inconveniency,  that  if  both  the  issues  should  be 

found  for  the  avowants,  the  Court  could  not  give  judg-  against 

Baker. 

ment  on  them  severally  for  one  and  the  same  thing." 
At  all  events,  therefore,  the  defendant,  in  a  case  like  the 
present,  must  have  elected  to  proceed  on  one  avowry 
and  abandon  the  other.  A  verdict  for  him  upon  one 
would  be  against  him  on  the  other;  and  the  witness 
who  was  called  by  him  to  support  the  one,  proved  the 
plaintiff's  case  on  the  other.  And  Ramshottom  here 
was  called  to  defeat  that  cognizance  in  which  alone,  if 
in  either,  he  could  be  said  to  have  an  interest.  Upton 
V.  Curtis  {a)  will  be  cited  for  the  plaintiff,  but  that 
case  does  not  appear  to  be  accurately  stated ;  and  at 
all  events  it  seems  that  the  question  turned,  not  upon 
the  witness  being  a  party  under  whom  cognizance  was 
made,  but  upon  his  having  an  actual  interest  in  the 
subject-matter  of  the  cause :  or,  if  any  thing  depended 
upon  the  cognizance  made  under  him,  his  evidence  went 
to  support  that  cognizance,  not  to  defeat  it.  In  Golding 
V.  Nias  {b\  which  may  also  be  cited,  there  were  two 
cognizances,  one  under  a  trustee  and  the  other  under 
cestui  que  trust,  and  Cliamhre  J.  is  said  to  have  held  the 
trustee  inadmissible  as  a  witness  for  the  defendant.  But 
there,  though  the  cognizances  were  under  different  per- 
sons, the  interest  was  the  same,  and  the  legal  tide  was 
in  the  party  called  as  a  witness.  [Lord  Denman  C.  J. 
In  Hart  v.  Horii  (c)  the  plaintiff  offered  to  give  in  evi- 
dence declarations  of  the  party  under  whom  cognizance 
was  made,  alleging  that  he  was  in  reality  the  defendant 
in  the  action ;  but  Heath  J.  refused  to  admit  them.] 

fa)  1  Bing.  210.    S.  C,  more  fully,  8  B.  Moore,  52. 
(6)  5  Esp,  272.  (c)  2  Camp.  92. 

If 
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1834.  If  it  is  alleged  here  that  a  return  of  the  goods  to  the 
commissioners  would  in  any  way  be  beneficial  to  Mams- 

King  ,  . 

against  bottom,  that  is  mere  matter  of  speculation,  into  which 
the  Court  will  not  enter.  As  to  the  effect  of  the  verdict 
on  any  future  proceeding,  that  might  have  been  pro- 
vided for  under  stat.  3  &  4  W*  4;.  c,  42.  sects.  26.,  27.,  by 
indorsing  the  witness's  name  on  the  record.  Under 
that  statute,  at  all  events,  the  evidence  was  admissible. 


Sir  John  Campbell,  Attorney- General,  and  Archbold 
contra.  Upon  the  pleadings  on  the  second  cognizance 
it  stood  undisputed  that  the  defendant  seized  as  bailiff 
for  Hamsbottom  and  Leigh,  and  that  the  return  which  he 
prayed  was  for  their  benefit.  Can  he  now  treat  that  as 
a  fiction,  and  call  Hamsbottom  or  Leigh  as  a  witness  ? 
The  case  here  is  in  reality  the  same  as  if  there  had  been 
only  one  cognizance,  and  that  under  Hamsbottom ;  or, 
as  if  there  had  been  a  single  avowry,  and  Ramsbottom 
had  been  the  avowant.  He  remains,  on  the  face  of 
this  record,  a  party  claiming  the  rent.  An  avowry  is 
m  the  nature  of  a  declaration  for  rent ;  the  avowant,  or 
the  party  under  whom  the  defendant  makes  cognizance,  * 
is  an  actor.  This,  therefore,  is  not  like  the  case  of 
justification  in  trespass  under  a  third  party.  The  ques- 
tion here  is,  whether  the  party  under  whom  cognizance 
is  made  can  be  called  to  support  that  cognizance.  If 
the  defendant  succeeds,  that  must  be  established  as  a 
general  rule.  In  the  case  cited  from  the  Year-books  (a) , 
it  appeared  by  the  record  that  a  distress  was  made  of 
the  same  goods  for  two  landlords,  claiming  by  different 
titles :  that  case  does  not  shew  that,  if  there  had  been  a 
trial,  either  of  the  defendants  m'ght  have  taken  ad- 

(a)  Yearb,  East.  3  H.  6.  44  b. 

vantage 
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vantage  of  the  irregularity  apparent  on  the  avowries  1834?. 
to  call  the  other  defendant  as  a  witness.    The  Court  ' 

King 

there  exercised  a  summary  authority  by  quashing  against 
the  avowries.  Here  the  proper  course  for  the  de- 
fendant would  have  been,  to  apply  to  the  same  sum- 
mary jurisdiction  to  strike  out  the  cognizance  under 
Ramshottom,  He  would  then  have  been  competent,  be- 
cause not  a  party  on  the  record.  A  mere  proposal  to 
abandon  the  cognizance  during  the  trial  could  not  have 
that  effect.  In  Bell  v.  Smith  and  others  (in  error)  (a), 
which  was  an  action  upon  a  policy  of  insurance,  the 
declaration  stated,  that  Armet  and  others  were  interested 
in  the  policy,  and  that  it  was  made  for  their  benefit. 
On  the  trial  it  appeared  that  the  plaintiffs  below  had 
effected  the  policy  as  agents  for  Armet  and  the  other 
assured;  that  Armet  had,  before  the  action  was  com- 
menced, released  to  the  plaintiffs  all  actions  or  claims 
which  he  might  have  against  them  by  reason  of  the 
policy ;  and  had,  after  action  brought,  joined  the  rest  of 
the  assured  in  an  assignment  of  all  their  interest  in  the 
policy  to  L.  and  R,  And  it  was  held,  notwithstanding, 
that  Armefy  being  substantially,  though  not  nominally,  a 
party  to  the  action,  as  appeared  by  the  statement  on  the 
record,  could  not  give  evidence  for  the  plaintiffs.  It  can- 
not be  contended  that,  in  a  similar  case,  the  plaintiffs 
could  make  such  a  party  a  witness  by  abandoning  the 
count  in  which  he  was  mentioned  as  a  person  interested, 
and  relying  upon  another  to  which  that  objection  did  not 
apply.  Hart  v.  Horn  {b)  does  not  shew  that  the  defend- 
ant in  replevin  may  call  the  party  under  whom  he  makes 
cognizance.    The  ground  of  decision  there  appears  to 


(a)  5B.  4:  a  188.  (&)  2  Camp.  92. 

Vol.  IL  Z  have 
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1834'.       have  been,  that  the  plaintiff  might  have  called  the  party 
to  ffive  evidence  against  his  own  interest,  and,  there- 

against  fore,  could  not  resort  to  his  declarations  (a).  It  may  be 
questioned,  however,  if  that  is  a  correct  decision ;  for 
the  person  under  whom  cognizance  is  made,  is,  sub- 
stantially, a  party  on  the  record ;  and,  if  so,  his  admis- 
sions were  evidence  for  the  plaintiff  (6).  Golding  v. 
Nias(c)  is  not  materially  distinguishable  from  this  case. 
Upton  V.  Curtis  (d),  though  less  clear,  is  also  an  au- 
thority for  the  plaintiff.  The  statute  3  &  4  ^.  4.  c.  42. 
s,  26.  does  not  apply.  Here  the  objection  is,  not  that 
the  verdict  would  be  evidence  against  the  witness  on 
another  trial,  but  that  he  is  interested  in  the  result  of 
this.  The  clause  referred  to  was  not  meant  to  let  in 
the  evidence  of  persons  who  are  quasi  parties  (e), 
[Lord  Denman  C.  J.  A  difficulty  certainly  arises  in 
this  case  from  the  cognizance  under  Itamsbottom  being 
jeft  on  the  record.  The  case  involves  principles  of 
great  importance,  and  the  application  of  which  is  not 
very  clear.] 

Cur,  adv.  mlt. 

Lord  Denman  C.  J.  now  delivered  the  judgment 
of  the  Court.  After  stating  the  cognizances,  and  the 
facts,  so  far  as  they  were  material,  his  Lordship  said : 
A  rule  was  granted  for  the  purpose  of  considering 
whether  Mr.  Ramsbottom  was  properly  admitted,  and 
after  argument  and  consideration  we  think  he  was. 

(a)  The  ground  of  decision  is  so  stated  in  2  Stark,  on  Evid.  119.  2d 
ed.,  but  does  not  appear  expressly  in  the  case. 

(6)  See,  as  to  a  lessor  of  the  plaintiff  in  ejectment,  Fenn  dem.  Few- 
triss  V.  Granger,  3  Camp.  177. 

(c)  5  Esp.  272.  {d)  1  Bing.  210.   S.  C,  8  B,  Moore,  52. 

((?}  Sep  Burgess  v.  Cut/till,  1  M.  f  Rob.  215. 

We 
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We  are  of  opinion  that  the  plaintiff's  offer  to  abandon  1834'. 
the  issue  was  tantamount  to  consenting  that  the  verdict  "~ 

°  King 

should  be  found  against  him  on  that  issue.    Such  ver-  against 

Baker, 

diet  might  have  been  taken  at  the  moment ;  it  must 
have  been  entered  after  the  cause  was  tried,  because  the 
case  stated  for  the  defendant  on  that  issue  was  directly 
contrary  to  that  found  in  his  favour.  The  witness, 
therefore,  had  become  a  stranger  to  the  suit.  He  was 
in  the  situation  of  a  person  under  whom  a  defendant 
justified  a  trespass,  but  who  had  not  employed  the 
attorney  to  defend,  after  the  defendant  had  submitted 
to  a  verdict  on  that  issue,  but  required  his  evidence 
in  proof  of  another ;  or  he  may  be  compared  to  a 
lessor  of  the  plaintiff  in  ejectment,  whose  name  is  used 
without  his  concurrence,  and  on  whose  demise  a  ver- 
dict has  been  entered  for  the  defendant,  while  he  is  a 
necessary  witness  in  support  of  other  counts  (a).  The 
nature  of  the  action  of  replevin  indeed  makes  this  differ- 
ence, — that  the  party  under  whom  cognizance  is  made 
is  asserted  by  the  defendant  himself  to  be  entitled  to 
a  return  of  the  goods ;  but  this  assertion  is  only  con- 
ditional, if  the  defendant  proves  his  issue,  and  it  is,  in 
truth,  retracted  by  his  submitting  to  a  verdict  there* 
upon. 

Several  authorities  were  quoted,  none  bearing  on 
the  point  directly.    The  only  case  in  banc  is  Upton 

(a)  The  following  case  is  put  in  Bull.  N.  P.  p.  285  c  7th  ed. :  — «  If  a 
material  witness  for  the  defendant  in  ejectment  be  also  made  a  defendant, 
the  right  way  is  for  him  to  let  judgment  go  by  default  j  but  if  he  plead, 
and  by  that  means  admit  himself  to  be  tenant  in  possession,  the  Court 
will  not  afterward  upon  motion  strike  out  his  name.  But  in  such  case, 
if  he  consent  to  let  a  verdict  be  given  against  him,  for  as  much  as  he 
is  proved  to  be  in  possession  of,  I  see  no  reason  why  he  should  not  be  ^ 
witness  for  another  defendant." 


v.  Curtis^ 
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1834.      V.  Curtis  (a),  but  there  is  reason  to  suppose  that  the  facts 
^^^^       are  not  reported  with  perfect  accuracy,  and  the  Court 
against       only  held  that  an  intermediate  tAant  under  whom  cog- 

BaKER.  ,  111  1  t  1- 

nizance  had  been  made  (the  distress  being  taken  by  the 
landlord)  was  not  admissible  to  prove  the  amount  of 
the  subtenant's  rent.  This  may  have  been,  because  he 
had  an  interest  in  reducing  his  own  rent  by  raising  that 
of  his  tenant. 

One  nisi  prius  decision  of  a  most  learned  judge,  Mr. 
Justice  C/iambre,  was  cited  against  the  admissibility  of 
the  witness,  from  Espinasse's  Reports  {b).  But  the  prin- 
ciple there  seems  to  have  been,  that  one  under  whom 
cognizance  is  made,  and  who  is  prima  facie  the  party, 
shall  not  be  deemed  competent  merely  because  the  legal 
estate  in  respect  of  which  he  distrained  was  held  by  him 
as  a  trustee  for  others :  a  principle  which  does  not 
clash  with  our  present  decision. 

We  think  that,  under  the  circumstances  of  this  case, 
the  witness  stood  indifferent,  and  the  rule  for  a  new  trial 
must  be  discharged. 

Rule  discharged. 


(n)  1  Bing.  210» 


(b)  Golding  v.  Niasy  5  Esp.  272. 
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Burton  against  Plummer.  ^ov^f^th, 

^SSUMPSIT  for  goods  sold  and  delivered.    Plea,  A  clerk  to  a 
the  general  issue.   On  the  trial  before  the  secondary 

entered  the 

of  the  city  of  London,  on  the  31st  of  October  1834,  a  tradera^'they^ 
clerk  of  the  plaintiff  was  called  to  prove  the  order  and  ^'^^/^J^.'j^j"!^^ 
sendinc:  out  of  the  goods ;  and  it  was  proposed,  on  the  {^^"^ 

"  °  ^      *  knowledge; 

part  of  the  plaintiff,  that  this  witness  should  refresh  his  and  the  trades. 

man  copied  the 

memory  by  the  entries  in  a  ledger  which  he  produced,  entries,  day  by 
Accordmg  to  the  statement  or  the  witness,  these  entries  ledger,  in  the 
had  been  copied  by  the  plaintiff  from  a  waste-book  into  derk," whcf 
the  ledger:  the  waste-book  was  kept  by  the  witness  ^sThey^verT 
himself,  and  entries  were  made  in  the  waste-book  by  copied:  Held, 

'  that  the  clerk, 

him  as  the  transactions  occurred,  from  his  own  know^  in  an  action 

brought  by  the 

ledge :  the  entries  were  regularly  copied  from  thence  tradesman  for 
into  the  ledger,  day  by  day,  by  the  plaintiff,  in  the  pre-  delivered, 
sence  of  the  witness,  who  checked  them  at  the  time  of  ^'rriesirthe^ 
such  copying,  and  ascertained  their  correctness.    The  }ves1i^ his  me- 
waste-book  itself  not  being:  produced,  nor  its  absence  ^^^y'  although 

°  *  the  waste-book 

accounted  for,  the  defendant  objected  that  the  ledger  "^as  not  pro- 

duced,  nor  its 

was  only  a  copy,  and  could  not  be  used  to  refresh  the  absence  ac- 
counted for,  the 

witness's  memory.    The  secondary  allowed  the  objec-^  entries  in  the 
tion ;  and,  the  witness  being  unable  to  recollect  the  th?nature"of^'^ 
transactions  without  the  assistance  of  the  entries,  the  the"lerk  hlm-^ 
plaintiff  elected  to  be  nonsuited.    Erie  obtained  a  rule  ^^^p^^  p^^^^^ 
in  this  term  {Nov.  6th)  to  shew  cause  why  the  nonsuit  lllttC^helf^' 
should  not  be  set  aside,  and  a  new  trial  had.  evidence  must 

be  produced, 
precludes  a 

witness  from  refreshing  his  memory  with  a  copy  of  an  instrument  which  might  itself  be 
used  for  refreshing  his  memory,  as  much  as  it  precludes  the  admission  in  evidence  of  th^ 
copy  of  an  instrument  which  would  be  evidence  in  itself, 

Z  3  JF.H.  Watson 
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1834.  W,  H»  Watson  now  shewed  cause.  The  witness  could 

not  look  at  this  document.    The  absence  of  the  w^iste- 

BURTON 

against       book  was  not  accounted  for ;  and  the  ledger  was  only  a 

i*LUMMER, 

copy  of  the  waste-book.  In  Jones  v.  Stroud  [a)  a  witness 
had  himself  copied  from  a  paper  which  he  had  originally 
made,  while  the  facts  were  recent,  six  months  before  he 
made  the  copy ;  and  he  was  not  allowed  to  refresh  his 
memory  with  the  copy,  although  the  original  was  stated 
to  have  become  illegible.  In  Doe  dem.  Church  v.  Per- 
kms  {b)  a  witness  was  not  allowed  to  use  extracts  made 
by  himself  from  a  book,  the  entries  in  which  were  all 
made  either  by  him  or  in  his  presence. 

Erie,  in  support  of  the  rule.  There  can  be  no  doubt 
that  the  witness  might  have  referred  to  this  paper,  if  he 
had  made  the  entries  in  it  himself,  while  the  facts  were 
fresh  in  his  memory.  But  a  memorandum  made  by 
another  person,  under  the  witness's  eye,  while  the 
latter  has  the  facts  fresh  in  his  memory,  and  has  an 
opportunity  of  correcting  the  entry  if  erroneous,  must 
fall  under  the  same  rule ;  for  such  a  paper  is  not,  pro- 
perly speaking,  a  copy,  but  is  in  the  nature  of  an  ori- 
ginal memorandum  made  by  the  witness  himself,  though 
not  with  his  own  hand,  which  last  circumstance  has 
never  been  held  to  be  essential;  this  was  decided  in 
Biirrough  v.  Martin  (c).  So  in  Henry  v.  Lee  {d)  a 
witness  was  allowed  to  look  at  a  paper  not  written  by 
himself.  In  Bex  v.  Duchess  of  Kingston  [e)  a  witness 
was  allowed,  by  the  House  of  Lords,  to  use  a  copy  of 
his  own  memorandum,  made  by  another  person  in  his 

(a)  2  C.  ^  P.  196.  (b)  3  T.  R.  749. 

(c)  2  Campb.  112.  (d)  2  Chitt,  124. 

(e)  20  Howell's  State  Trials,  619, 

presence. 
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presence.  And  in  Tanner  v.  Taylor  {n\  given  from  the  1834?. 
notes  of  Buller  J.,  in  Doe  dem.  Church  v.  Perkins^  a  wit-       "  * 

Burton- 

ness,  who  produced  a  copy  of  a  day-book,  would  have  against 

FlUMM£R. 

been  allowed  to  use  such  copy,  if  it  had  been  required 
merely  for  the  purpose  of  refreshing  his  memory.  Doe 
dem,  Churchx.  Perkins{b)  itselt  is  not  in  point;  for  there 
the  witness  said  that,  even  after  looking  at  the  paper,  he 
had  no  memory  of  his  own  as  to  the  specific  facts. 

Lord  Denman  C.  J.  We  are  agreed  that  the  secon- 
dary was  wrong  in  refusing  this  evidence.  The  paper, 
though  called  a  copy,  is  not  so ;  for  when  it  was  taken 
from  that  which  is  called  the  original,  the  witness  checked 
it,  and  saw  that  it  was  correct.  And  as  this  was  done 
when  the  transactions  could  not  but  be  fresh  in  his  me- 
mory, so  that  he  must  have  been  able  to  verify  the  cor- 
rectness of  the  entry,  he  might  afterwards  look  at  the 
paper  for  the  purpose  of  having  the  facts  brought  to 
his  mind. 

Taunton  J.  The  witness  proved  that  these  entries, 
like  all  the  others,  were  shewn  to  him,  and  that  he 
checked  the  entries  himself.  The  entries  so  made  by 
the  master  stand  upon  the  same  footing  as  if  they  had 
been  made  by  the  witness  himself. 

Patteson  J.  On  the  ground  which  has  been  just 
stated,  I  think  this  rule  must  be  made  absolute.  It  is 
clear  that  the  witness  might  refresh  his  memory  with 
this  memorandum.  But  I  feel  much  doubt  as  to  the 
justness  of  another  argument  which  has  been  suggested 
in  support  of  the  rule.    The  copy  of  an  entry,  not  made 

(a)  3  T.  R.  754.  {b)  3  T.  R.  749. 

Z  4  by 
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1834.       by  the  witness  contemporaneously,  does  not  seem  to  me 
^yj^^oj^      to  be  admissible  for  the  purpose  of  refreshing  a  vvit« 
against       ness's  memory  (a).    The  rule  is,  that  the  best  evidence 
must  be  produced;  and  that  rule  appears  to  me  to  be 
applicable,  whether  a  paper  be  produced  as  evidence  in 
itself  or  used  merely  to  refresh  the  memory  {b). 

Rule  absolute. 

(ft)  See  Rex  v.  St.  Martin  s,  Leicester,  ante,  p.  215, , 
(6)  Williams  J.  was  absent. 


^r.l4th.  DoNLAN  against  Brett. 

for  trial,  was  Judo^e's  Order,  referred,  "^together  with  all  matters 

referred  by  a  o  ?  ^  t.  & 

judge's  order,         difference  between  the  plaintiff  and  defendant,  to  a 

with  all  mat- 
ters in  dif-        barrister.    The  order  did  not  contain  any  power  to 

ferenqe  between 

plaintiff  and  direct  a  verdict  to  be  entered*    Ihe  costs  oi  the  suit 

^n  arbitrator!  were  to  abide  the  event  of  the  award,  and  the  costs  of 

suit^to^abide^'^^  the  reference  to  be  in  the  arbitrator's  discretion.  By 

theaward^^  his  award  he  ordered  a  verdict  to  be  entered  for  the 

The  order  of  plaintiff  with  55/.  damages;  and  he  added,  "I  further 

reference  con^     ^  ^ 

tained  no         award,  order,  and  direct  that  in  all  the  matters  in  dif- 

power  to  order 

a  verdict  to  be  ference  between  the  parties  brought  before  me,  there 

arbitrator  is  not  any  sum  of  money  due  to  either  of  the  said 

Should  parties,"  The  award  did  not  find  that  any  sum  was  due 

the^pSttff^for  the  matter  of  the  cause  itself,  nor  order  any  sum  to  be 

a  sum  named,  mid  as  due  in  the  cause.    Each  party  was  to  pay  his 

and  4id  not        r  i       ^  i  j 

award  that  any  costs   of  the   reference.     The  submission  was 

sum  v/as  due 

or  to  be  paid  to  afterwards  made  a  rule  of  court.     The  Master  taxed 

the  plaintiff 

by  the  defend-?  „      .  - 

pnt ;  and  he  further  awarded,  that,  as  to  the  matters  in  difference,  nothing  was  due  to 
either  party,  T^e  order  having  been  made  a  rule  of  court,  this  Court  refused  to  grant 
m  attachment;  for  mt  paying  the  sum  named,  and  costs, 

the 
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the  costs  at  26L  2>s.  6d,  In  Trinity  term  last,  a  rule  1834. 
nisi  was  obtained  for  an  attachment  aojainst  the  de-  ' 

DONLAN 

fendant  for  not  paying  the  several  sums  of  55L  and  against 
^       ^  Brett, 
26/.  35.  Qd,    In  this  term  (November  22d), 

Channell  shewed  cause  («).  The  award  is  not  war- 
ranted by  the  submission.  In  Cartwright  v.  BlacJc^ 
nsiorth  (b),  which  is  supposed  to  be  an  authority  on  the 
other  side,  a  cause  was  referred  before  trial,  with  power 
to  the  arbitrator  to  determine  what  was  due  from  the 
defendant  to  the  plaintiff;  the  arbitrator  ordered  a 
verdict  for  a  certain  sum  to  be  entered  for  the  plaintiff, 
and  that  the  defendant  should  pay  the  costs  of  the  re- 
ference; and  Littledale  J,  granted  a  rule  absolute  for  an 
attachment,  saying,  that  the  arbitrator,  by  directing  a 
verdict  to  be  entered  for  the  sum,  had  done  that  which 
was  tantamount  to  directing  that  sum  to  be  paid  by 
the  defendant  to  the  plaintiff.  But  the  report  of  that 
case  does  not  set  out  the  terms  of  the  award,  on  which 
much  may  depend.  [Lord  Denman  C.J.  It  must  be 
assumed  that  there  was  no  direction  to  pay  the  sum  due, 
nor  any  finding  that  any  sum  was  due,  since  the  report 
mentions  that  there  was  a  direction  to  pay  the  costs.]  v 
If  so,  the  decision  is  at  variance  with  other  authorities, 
and  cannot  be  supported.  In  Hutchinson  v.  Black' 
well{c)  the  Court  held  that  a  submission,  after  issue 
joined  and  before  trial,  by  which  the  parties,  reciting 
the  cause,  agreed  "  to  leave  the  same,  and  the  subject- 
matter  thereof,  and  the  issue  therein,  and  the  costs  of 
such  action,"  to  the  determination  of  an  arbitrator, 
gave  him  no  authority  to  order  a  verdict  to  be  entered. 
That  case  came  before  the  Court  on  a  motion  to  enter 

(a)  Before  Lord  Denman  C.  J.,  Taunion,  Patteson,  and  Williams  Js. 
ib)  1  JPowl.  Pr,  Ca.  489.  (c)  8  Ping.  331. 

the 
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1834.  the  verdict  in  pursuance  of  the  award:  and  it  might 
have  been  contended  that  the  Court  might  refuse  this,  and 

against  yet  support  the  award  itself,  or  even  grant  an  attach- 
ment for  non-performance  of  an  express  order  in  the 
award ;  the  judgment  of  the  Court,  however,  as  re- 
ported, seems  to  have  proceeded  upon  the  supposition 
that  the  award  was  bad.  In  Jackson  v.  Clarke  (a)  (which 
was  not  mentioned  in  the  argument  in  Cartwright  v. 
Blackworth  [b) )  an  arbitrator,  to  whom  a  cause  was 
referred  before  plea  pleaded,  awarded  that  a  verdict 
should  be  entered  for  damages  to  an  amount  named ; 
the  Court  refused  an  attachment  for  non-performance, 
and  afterwards  held  that  no  action  lay  on  the  award. 
In  Edgell  v.  Dallimore  {c)  the  Court  refused  an  attach- 
ment for  non-payment  of  money,  in  a  case  where  the 
award  had  only  found  the  party  to  be  indebted,  and 
this  on  the  ground  that,  as  the  award  made  no  order 
to  pay,  the  party  could  not  have  been  guilty  of  a  con- 
tempt by  disobedience.  If  the  arbitrator  here  had  no 
power  to  enter  a  verdict,  the  cause  is  not  put  an  end 
to ;  and  this  vitiates  the  award,  for  he  was  bound  to  put 
an  end  to  the  suit  in  some  way,  since  the  event  of  the 
award  was  to  determine  the  costs  of  the  suit. 

Justice  contra.  This  case  cannot  be  distinguished 
from  CartwrigJit  v.  Blackworth  {b) .  In  Doe  dem,  Williams 
V.  Richardson  {d)  the  Court  granted  an  attachment  for 
non-performance  of  part  of  the  order  in  the  award, 
though  the  reference  was  confined  to  a  cause  then 
pending,  and  though  the  arbitrator,  in  awarding  money 
to  be  paid  to  the  plaintiff,  did  not  award  that  he  had 
any  cause  of  action.    In  the  present  case  there  is  a 

(a)  Wael  4;  Y.  200.  S.  C.  13  Price,  208.      (6)  1  Dowl.  Pr.  Ca.  489. 
(c)  3  Bing.  634.  (d)  8  Taunt.  697. 

direction 
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direction  to  enter  a  verdict,  which  not  only  presupposes  1834*. 
the  sum  to  be  due,  but  is  virtually  an  order  to  pay.    In  " 

*^  .  DONLAN 

Jackson  v,  Clarke  (a)  the  only  argument  urged  in  support  against 

Breti. 

of  the  award  was,  that  a  part  might  be  rejected  ;  which 
was  there  impossible,  as  the  award  consisted  of  a  single 
sentence  :  the  interpretation  now  suggested  was  not 
offered  there  {h).  In  Edgell  v.  Dallimore  (c),  although 
the  award  found  that  the  money  was  due,  there  was  no 
order  to  pay :  here  the  verdict  has  that  effect.  In 
Hutchinson  v.  Blackwell  [d)  the  attempt  was  to  give  to 
the  award  the  technical  effect  of  a  verdict.  The  High" 
gate  Archway  Company  v,  Nash  (e)  illustrates  the  present 
case.  [^Taunton  J.  That  case  turned  entirely  on  the 
attorney's  claim  for  costs.] 

Cur,  adv»  vuU, 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.  In  this  case  it  was  contended,  in  support 
of  the  rule,  that  an  award,  that  a  verdict  for  a  sum  named 
should  be  entered  for  the  plaintiff,  is  tantamount  to  an 
order  that  the  defendant  shall  pay  so  much  to  the  plain- 
tiff. My  brother  Littledale's  decision  in  Cartwright  v. 
Blackworth  [g)  is  in  favour  of  this  view;  on  the  other  side, 
a  case  in  the  Exchequer  (Ji)  was  cited  as  being  opposed 
to  it.  We  have  conferred  with  my  brother  Littledale^ 
and  he  agrees  with  us  that  the  rule  cannot  be  made 
absolute ;  and  he  informs  us  that  he  should  not  have 
decided  as  he  did  in  Cartwright  v.  Blackworth  {g)  if  he 
had  been  aware  of  the  case  in  the  Exchequer. 

Rule  discharged. 

o 

(a)  M'Clel  Si;  Y.  200.    S.  C.  IS  Price,  208. 

(6)  In  the  argument  as  to  the  attachment,  this  interpretation  was  sug- 
gested; 13  Price,  210. :  on  shewing  cause  against  the  motion  for  a  non- 
suit, the  point,  if  made,  is  less  distinctly  stated,  the  main  argument  being 
that  mentioned  in  the  text ;  M'Clel.  <^  F,  201.  (c)  3  Bing.  634. 

(d)  8  Bing.  331.         (e)  2  B.  <^  Aid.  597.         {g)  1  Bowl.  P.  C.  489. 

(A)  Jackson  V.  Clarke,  M'Clel.  ^  F.  200.    S.  C.  13  Price,  208. 
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Mv^fith.        Nicholas,  Gent.,  One,  &c.  against  Hayter, 


IVoyed  to'  ASSUMPSIT  for  work  and  labour,  money  lent,  &c. 
transfer  stock,  ^rial  before  Patteson  J.  at  the  last  Summer 

found  that  a 

distringas  had    assizes  for  Cornwall,  it  appeared  that  the  plaintiff,  an 

been  entered 

the  Bank  to      attorney,  had  made  a  journey  to  London,  by  the  desire 

prevent  the 

transfer.  He  and  on  the  busiuess,  as  he  alleged,  of  the  defendant,  and 
SveraUn-™*^^  ^^^^  there  transacted  certain  business  on  his  behalf^  re- 
?ngXe  tonsf '  specting  a  transfer  of  money  which  the  defendant  had  in 
behalf  of  his  funds.    The  plaintiff;  according  to  the  case  which 

client,  and  pre-       endeavoured  to  prove,  had  prepared  and  taken  to 

pared  a  notice 

to  the  solicitor  Loudou  a  power  of  attorney  for  the  transfer,  but  found, 
of  the  Bank,  to 

file  a  bill  in      on  his  arrival  there,  that  the  Bank  would  not  transfer 

consequence  of        ,         .  i  i       i  i  i 

the  writ  being  unless  the  power  were  prepared  by  themselves ;  where- 
thlrhis  charges  upon  he  procured  a  power  from  the  Bank,  and  sent  it  to 

for  this  business 
were  not  tax- 
able Items,  he^   uQss,  SO  far  as  it  is  material,  is  stated  in  the  following 

Iween  him  and  ^ 

his  client,  it      items,  forming  part  of  the  plaintiff's  particulars  of  de- 

not  appearing 

that  the  dis-      mand  ;  

tringas  ovU 

ginatedinany       «' 1834.  ikf^rc/^. —Calling  at  the  Bank  of  England 

suit,  or  that  the      .  ,  -rrrr  •  i  r-       i    i  t  • 

business  had  With  Mr.  Whitmore,  when  we  lound  that  a  distrmgas  was 

any  proceeding  entered  against  your  drawing  out  the  money,  — Calling 

Per  PaSon  J  the  solicitor  of  the  Bank  of  England  to  know  who  it 

if  the  distringas  ^^j^^i-  fjjgj  ^\^q  distrinoas.  when  he  informed  us  it  was 

had  been  in  a 

suit,  the  steps    your  brother,  Mr.  G.  H,  ~—  Letter  to  you  informing  you 

taken  by  the  \  J  a  J 

plaintiiF  did  not  thereof,  —  Paid  postage  of  the  same, —  Paid  postage  of 

form  taxable 

items. 

Charges  for  inquiries  made,  and  attendances  in  the  course  of  such  inquiries,  relating  to  a 
suit  of  which  another  attorney  had  the  management,  and  in  which,  after  such  inquiries,  the 
attorney  making  them  did  not  further  interfere,  are  not  taxable  items. 

On  motion  for  costs  under  43  G.  3.  c.  46.  s.  8.,  though  the  defendant  need  not  prove 
malice,  the  burden  of  proving  want  of  probable  cause  lies  upon  him  ;  but  it  is  sufficient  if 
jhe  establishes  a  prima  facie  case  which  is  not  satisfactorily  answered. 

your 


the  defendant  for  his  signature.    The  rest  of  the  busi- 
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your  answer  with  instructions  to  give  notice  to  the  Bank  1834. 
for  them  to  file  a  bill  within  a  week,  otherwise  to  adopt  ^! 

^  Nicholas 

such  Steps  as  I  should  think  proper,  and  with  instructions  against 

Hayixk. 

to  proceed  against  your  brother  for  false  imprisonment. 
—  Drawing  notice  to  deliver  to  the  solicitor  of  the 
Bank*  —  18th.  Attending  you  on  my  return  from 
London ;  reading  my  agent's  letter  with  your  brother's 
remarks,  when  you  informed  me  that  the  action  com- 
menced was  for  money  given  you  by  your  uncle,  and 
not  for  false  imprisonment. —  Attending  on  Messrs. 
Tresidder  and  Co.  respecting  the  action  they  had  com- 
menced against  your  brother  for  200/.,  and  ascertaining 
the  facts.  —  Postage  of  letter  from  agent,  informing  me 
that  he  had  been  at  Mr.  Freslifield's,  and  he  would  send 
his  clerk  and  take  off  the  distringas.  —  Postage  from 
Messrs.  Whitmore^  informing  me  that  they  had  been  at 
the  Bank,  and  that  the  distringas  had  not  been  taken 
off."  The  amount  of  these  items  was  3/.  II5.  The 
plaintiff's  whole  demand  was  54/.  145.,  but  of  this,  40/. 
were  charged  for  the  journey  to  London  and  back,  and 
expences  there.  The  rest  was  for  other  journeys,  letters, 
attendances,  and  the  power  of  attorney  first  mentioned. 
The  items  began  in  February,  and  ended  in  April,  1833. 
The  plaintiff  delivered  no  bill.  To  shew  that  the  de- 
fendant employed  the  plaintiff  to  go  to  London  on  the 
business  of  the  transfer,  the  plaintiff  proved  a  convers- 
ation between  the  defendant  and  him,  and  the  execu- 
tion by  the  defendant  of  a  power  of  attorney  (which 
appeared  to  have  been  the  power  sent  from  London)  in 
the  plaintiff's  office  in  March,  1833.  The  only  further 
evidence  to  prove  business  actually  done  in  London,  was 
a  letter  received  there  by  the  plaintiff  from  the  defendant, 
dated  March  11th,  1833,  acknowledging  the  receipt  of 
one  from  the  plaintiff  respecting  the  defendant's  property, 

and 
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1834.  and  saying,  among  other  things,  "  I  think  it  would  first 
_  preferable  to  proceed  against  my  brotlier,  G.  to 

JN ICHOLAS 

against  shew  cause  why  he  placed  me  in  confinement,  and  after- 
Hayteb,  1      I  t      1  • 

wards  oblige  nim  to  shew  cause  for  preventmg  my  pro- 
perty from  being  removed  from  the  Bank  of  England.^* 
"  Will  it  not  be  possible  to  proceed  against  him  in  both 
the  instances  I  mention  above  ?  if  so,  and  you  think  it 
desirable  to  do  so,  do  it  without  fail."  He  then  gave 
the  names  of  the  parties  whom  he  charged  with  having 
placed  him  in  confinement.  The  letter  denied  that  there 
was  any  cause  "  mental,  moral,  or  physical,"  for  such 
confinement.  The  learned  Judge,  after  remarking  that 
it  was  extraordinary  that  an  attorney  should  accept  a 
retainer  to  go  to  London  to  sell  out  stock,  stated  to  the 
Jury  that  there  was  some  direct  evidence  of  the  defendant 
having  employed  him  to  go  there ;  that  as  to  any  thing 
done  there,  there  was  little  proof,  but  that  on  this  point 
the  jury  were  to  take  into  consideration  the  defendant's 
letter,  coupled  with  the  evidence  of  previous  employ^ 
ment :  and  he  left  it  to  them  whether  the  defendant  had 
employed  the  plaintiff  to  go  to  London^  and,  independ- 
ently of  such  employment,  whether  he  had  transacted 
any  business  for  him  there,  as  charged  in  this  action. 
The  jury  found  that  the  plaintiff  did  not  go  to  town  on 
purpose  to  transact  the  defendant's  business ;  but  for 
any  business  done  by  him  there  for  the  defendant,  they 
gave  a  verdict  of  12/,    In  this  term  [November  4th), 

'  Follett  moved  (by  leave  reserved)  for  a  rule  to  shew 

cause  why  a  new  trial  should  not  be  had,  or  a  nonsuit 
entered,  on  the  ground  that  there  was  no  evidence  to 
go  to  the  jury,  of  a  retainer  or  of  business  done;  and 
on  the  further  ground  (as  to  a  nonsuit)  that  the  plaintifl' 
ought  to  have  delivered  a  bill,  there  being  taxable  items 

in 
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in  his  particular  of  demand.  The  items  as  to  transactions 
arising  from  the  distringas  were  taxable.  A  distringas  of 
this  kind  is  a  proceeding  in  a  suit.  The  nature  of  it  ap- 
pears from  the  two  cases  of  Toulmin  v.  Copeland  and  the 
Bank  of  England  {a\  and  Grant's  Chancery  Practice  (b), 
\Taunion  J.  This  seems  to  be  in  the  nature  of  a  caveat 
to  the  Bank.]  It  appears  to  have  originated  in  a  sup- 
position that  the  defendant  was  of  unsound  mind,  and 
therefore  it  is  probable  that  some  proceeding  took  place 
first  in  Chancery.  IPatfeson  J.  It  does  not  appear  that 
any  bill  had  been  filed;  by  the  particular  of  demand, 
which  alone  explains  these  transactions,  it  seems  that 
he  was  to  require  the  Bank  to  file  a  bill :  according  to 
you  that  would  be  a  cross-bill.]  Any  item  for  matters 
done,  relating,  or  with  a  view  to  business  done  in 
court,  makes  a  bill  taxable ;  Sandom  v.  Bourn  (c),  JVeld 
V.  Crawford  {d)i  Ex  parte  Prickett(e\  Wardle  v. 
cholson  [g),  [_Patteson  J.  At  the  trial  of  this  cause, 
nobody  could  explain  the  distringas.]  Even  if  there 
was  no  suit  commenced,  it  cannot  be  said  that  these 
were  not     fees,  charges  or  disbursements  at  law,  or 


1834. 

Nicholas 

against 
Havter, 


(a)  6  Prjce,  405.    7Pnce,  631. 

(6)  It  is  there  described  as  follows :  —  "  This  writ  is  the  first  process 
against  a  corporation  aggregate  (against  whom  an  attachment  does  not 
lie),  after  the  defendants  have  refused  to  appear  to  and  answer  the  bill, 
having  been  regularly  served  with  subpoena  or  other  process."  "  As  to 
restraints  laid^upon  the  Bank  of  England  against  paying  dividends  or 
making  transfers,  that  in  many  cases  requires  the  filing  of  a  bill  against 
the  Bank,  under  which  the  writ  will  be  issued ;  and  then  the  restraint  can 
only  be  removed  by  the  removal  of  the  occasion  of  it,  and  consequent 
application  to  the  Bank  through  the  Governor  or  Solicitor,  or  both,  as 
circumstances  may  require.  But  sometimes  a  distringas  may  be  obtained 
without  or  before  bill  filed  from  the  Court  of  Exchequer."  Vol.  i.  c,  22. 
p.  95.  2d  ed.  1829.    See  also  p.  563.  same  vol. 

(c)  4  Camp.  68.  (d)  2  Stark.  N.  P.  C.  538. 

(e)  1  Nm  Rep.  266.  (g)  AB.^  Ad.  469. 


in 
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in  equity,"  within  the  stat.  2  G.  2.  c,  23.  5.  23.  There 
are,  besides,  the  items  respecting  the  law  suit  against 
the  brother,  [_Patteson  J.  There  another  attorney  was 
employed  in  the  cause;  the  plaintiff  only  made  some 
inquiries.]  Still  there  was  service  performed  by  him 
as  an  attorney,  in  relation  to  a  suit,  and  that  was  suffi- 
cient; War  die  y,  Nicholson  (a),  [^Tau7iton3.  The  pro- 
ceeding there  was  in  an  action :  so  far  at  least  that,  if 
the  bond  had  not  been  given,  the  suit  was  at  an  end.] 
Attending  bail  to  ascertain  whether  they  could  justify, 
and  arranging  with  a  plaintiff  to  accept  cognovits  from 
the  defendant,  have  been  held  taxable  items ;  Watt  v. 
Collins  {b),  IPatteson  J.  None  of  the  cases  you  mention 
introduce  a  different  attorney.]  Though  another  com- 
mences the  action  here,  the  plaintiff  takes  it  up.  It  is 
immaterial  who  commenced  it. 

Lord  Denman  C.  J.  It  would  be  going  farther  than 
any  case  warrants:^,  to  hold  these  taxable  items.  As  to 
the  distringas,  respecting  which  the  proof  is  not  satis- 
factory, it  only  appears,  at  most,  that  it  was  a  bar,  which 
the  plaintiff  found  at  the  Bank,  to  his  effecting  the 
transfer.  It  is  not  shewn  that  any  proceeding  had 
been  taken  at  law  or  in  equity,  with  which  this  was 
connected.  As  to  the  letter,  I  doubt  whether  it  ought 
to  have  gone  to  the  jury  as  proof  of  the  business  done 
in  London;  and  upon  the  question  as  to  the  evidence, 
I  think  there  ought  to  be  a  rule  nisi  for  a  new  trial. 

Taunton  J.  I  think  there  was  no  item  here  re- 
quiring taxation.    In  1  Tidd^  ch.  14.  (c),  several  in- 

(ff)  4  JB.  4:  Ad.  469.        (6)  Ry>  ^  M.  284.        (c)  P.  328.  9th  ed. 

Stances 
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stances  are  given  of  items  held  not  taxable;  as  a  charge 
for  preparing  an  affidavit  of  the  petitioning  creditor's 
debt,  and  a  bond  to  the  Chancellor,  to  obtain  a  commis- 
sion of  bankruptcy,  the  affidavit  not  having  been  sworn, 
nor  the  commission  issued :  so,  charges  for  searching  to 
see  whether  satisfaction  of  a  judgment  was  entered,  or 
whether  an  issue  was  entered  and  docketed.  And  money 
paid  by  an  attorney  in  consequence  of  liis  undertaking 
to  pay  the  debt  and  costs,  was  held  not  a  disbursement 
within  the  statute.  These,  especially  the  first  two,  are 
much  stronger  cases  in  favour  of  taxation  than  the  pre- 
sent, where  none  of  the  items  purport  to  be  for  any 
proceeding  in  court,  or  act  done  in  a  suit. 

Patteson  J.  I  also  think  there  was  no  taxable  item 
in  the  particular.  I  am  still  unable  to  understand  what 
was  meant  by  the  distringas  in  this  case.  But  the  first 
charge  respecting  it  is,  "  calling  on  the  solicitor  of  the 
Bank  to  know  who  it  was  that  filed  the  distringas, 
when  he  informed  us  it  was  your  brother."  Some 
step,  therefore,  had  been  taken  by  the  brother;  but 
supposing  even  that  he  had  filed  a  bill,  the  plaintiff 
does  not  charge  any  thing  as  done  by  him  in  that  suit. 
Again,  the  instructions  received  by  the  plaintiff  to  give 
notice  to  the  Bank  to  file  a  bill,  and  the  drawing  of 
such  notice,  are  not  steps  taken  in  a  cause,  but  only 
preparatory  to  something  contemplated  in  one.  There 
was  no  suit,  nor  proceeding  in  any  court.  As  to  the 
proceedings  against  the  brother,  it  seems,  by  one  of  the 
items,  that  the  plaintiff  was  told  by  the  defendant  of  an 
action  to  be  commenced  against  his  brother  for  false  im- 
prisonment. If  such  an  action  had  been  prosecuted, 
and  the  plaintiff  had  interfered  in  it,  we  should  probably 

Vol.  1L  A  a  have 
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have  found  something  relating  to  it  in  the  subsequent 
charges;  but  it  appears  from  them  that  the  plaintiff, 
upon  further  inquiry,  found  that  the  action  really  com- 
menced was  for  a  claim  of  money,  and  was  in  the  hands 
of  Tresidder  and  Co. ;  and  that,  having  ascertained  this, 
he  left  it  in  their  hands,  and,  as  we  find  by  the  subse- 
quent items,  went  on  with  the  business  relating  to  the 
distringas,  and  that  only.  I  think,  therefore,  that  there 
was  no  necessity  in  this  case  for  delivering  a  bill,  and 
that  the  rule,  as  to  this  point,  ought  not  to  be  granted. 
As  to  the  letter,  I  certainly  doubt  if  it  was  evidence  of 
any  thing  done  in  London ;  if  not,  there  was  a  mis- 
direction on  this  point,  but  no  ground  for  a  nonsuit. 

Williams  J.  I  also  think  that  there  is  no  ground 
of  nonsuit  for  the  non-delivery  of  a  bill,  as  the  plaintiff 
did  not  distinctly  shew  that  there  was  any  proceeding 
in  any  court,  in  which  he  acted  on  behalf  of  the  de- 
fendant. 

Rule  nisi  for  a  new  trial  only 

On  a  subsequent  day  in  the  term,  Follett  obtained 
a  rule  to  shew  cause  why  the  defendant  should  not 
have  his  costs  under  stat.  43  G.  3.  46.  s,  3.,  the 
plaintiff  having  caused  him  to  be  arrested  on  an  affi- 
davit of  debt  to  the  amount  of  50/.,  which  sum  the 
defendant  deposited  in  lieu  of  bail.  The  affidavit  in 
support  of  this  motion  set  out  as  much  as  was  ma- 
terial of  the  facts  above  stated,  and  alleged  that  the 
plaintiff  had  no  reasonable  or  probable  cause  to  arrest 
the  defendant  for  50/.  The  defendant,  in  his  affidavit 
in  answer,  stated,  that  the  defendant  was  leaving  the 
country  when  he  caused  him  to  be  arrested ;  that  the 

defendant's 
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defendant's  attorney  had  subsequently  offered  to  settle  1834. 
the  action  for  30^. ;  and,  further,  that  the  plaintiff  could 

Nicholas 

have  proved  his  whole  demand  at  the  trial,  but  that,  of  against 
two  persons,  lately  his  clerks,  who  would  have  been  ma- 
terial witnesses  for  that  purpose,  one  had  died,  and  the 
other  had  gone  to  America,    The  affidavit  did  not  state 
when  these  last-mentioned  facts  took  place. 

Crowder  now  shewed  cause,  and  contended  that, 
although  it  had  been  held  unnecessary  on  a  motion 
of  this  nature  to  prove  malice,  Donlan  v.  Brett  [a\ 
yet  it  lay  on  the  defendant  to  give  proof  of  the  want 
of  probable  cause,  as  was  held  by  Tindal  C.  J.  in 
Spoojier  V.  Danh{b);  and  this  had  not  been  done  in 
the  present  case. 

Foltett,  contra,  was  stopped  by  the  Court. 

Lord  Denman  C.  J.  It  certainly  lies  on  the  defend- 
ant to  shew  the  want  of  cause ;  but  if  he  gives  prima 
facie  evidence  of  that,  the  plaintiff  must  meet  it  by 
satisfactory  proof.  In  this  case,  the  disproportion  be- 
tween the  sum  for  which  the  plaintiff  arrested,  and  that 
which  he  was  found  entitled  to  recover,  added  to  the 
other  circumstances,  required  better  evidence  in  answer 
than  he  has  been  able  to  give.  The  rule  must  be 
absolute. 

Taunton*  J.  The  defendant  was  certainly  bound  to 
shew  that  there  was  no  reasonable  or  probable  cause 
for  the  arrest :  but  here  he  states  that  in  his  affidavit. 


(a)  10  £.  ^  C.  117. 

A  a  2 


(6)  7  Bing.  772. 

and 
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and  the  facts  by  which  the  allegation  is  supported  form 
a  prima  facie  case,  to  which  no  satisfactory  answer  has 


been  given. 


Patteson  and  Williams  Js.  concurred. 

Rule  absolute. 


Moyiday, 
Nov.  24th. 


In  the  Matter  of  Arbitration  between  J.Mackay, 
Executor,  &c,,  J.  U.  West,  and  W.  A.  West, 
Executors,  &c.,  T.  Holt,  the  said  J.  U.  West, 
the  said  W.  A.  West,  and  the  said  J.  Mackay. 


'^I^HE  several  parties   to  this  arbitration  had  been 
partners  in  two  trading  establishments  in  the  county 


A  clause  in  a 
deed  of  sub- 
mission to 
arbitration, 

"that  no  action      Lancaster,  under  the  names  of  Mackay,  West,  and  Co., 

or  suit  at  law  ,  ™  ^  -r»     •  i 

or  in  equity  1  liomas  Wcst  wlA  ^^jQ.    By  mdeuture,  reciUng  that 

shall  be  com-       t        ,      i     i      •  i 

menced  or  pro-  disputes  had  arisen  among  them  respectmg  the  partner- 
the"a*^H?itrators^  ^^^P  affairs,  and  a  Chancery  suit  had  been  commenced, 

concerning  their  |-|jgy  agreed  to  refer  their  said  differences,  and  the  subject- 
award  when  o  ^  j 
made,  nor  to 
impeach  the 
said  award, 
unless  some 
collusion  or 
other  fraud  be 
discovered  or 
appear  therein," 
does  not  pre- 


matter  of  the  suit,  to  Joseph  King  and  Harmood  Bamier^ 
accountants,  with  power  to  them  to  choose  an  umpire. 
The  deed  contained  this  clause  :  — "  And  it  is  hereby 
further  declared  and  agreed,  that  the  present  reference 
or  submission  shall  or  may  be  made  a  rule  of  his  Ma- 
vent  a  party  to    '^  ^^  Q^^^,^  »g  B^uch  at  Westminster,  on  the 

the  deed  from     J      J  o  ' 

application  of  any  of  the  parties  hereto,  his  or  their 


om 

moving  to  set 
the  award  aside 

(for  illegality     heirs,  &c. ;  and  that  no  action  or  suit  at  law  or  in  equity 

upon  the  face  of 

it),  though  no   shall  be  commenced  or  prosecuted  against  the  said 

fraud  or  collu- 
sion appear. 

Upon  a  reference  of  partnership  disputes,  a  direction  in  the  award  that  some  of  the 
parties  to  the  reference  pay  a  sum  of  money  (which  is  one  of  the  matters  included  in  the 
submission)  to  the  arbitrator,  and  that  he  apply  the  same  to  the  payment  of  certain  specified 
demands  (also  part  of  tlje  matters  submitted),  is  bad,  and  vitiates  the  award,  although  the 
payments  appear  by  the  tenor  of  the  award  to  be  for  the  benefit  of  the  parties  submitting, 
and  not  of  the  arbitrator. 

arbitrators 
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arbitrators  and  umpire,  or  any  of  them,  concerning  1834?. 
their  or  his  award  or  determination  after  the  same  shall  ^  ^ 

In  the  Matter  of 

have  been  so  made  as  aforesaid,  nor  to  impeach  the    Mackay  and 

Others, 

said  award  or  umpirage,  unless  some  collusion  or  other 
fraud  be  discovered  or  appear  therein." 

The  arbitrators,  and  an  umpire  chosen  by  them  (a 
merchant),  made  their  award  concerning  the  several 
premises,  and  thereby  adjudged,  reciting  the  submission, 
among  other  things,  as  follows:  — "  We  find  and  award 
that  there  are  due  to  the  co-partnership  of  Mackay^  West, 
and  Co.  from  JV.  A,  West  and  T,  Holt,  severally,  as 
partners  therein,  the  sums  following  (viz.  3628/.  from 
West,  and  1258/.  from  Holt) :  and  we  order  and  award 
that  the  said  fV,  A,  West  and  T.  Holt  do  severally  pay 
the  respective  sums  of  money  so  found  due  from  them, 
with  interest  thereon  from  the  date  hereof  at  the  rate  of 
4  per  cent,  per  annum,  into  the  hands  of  the  said  Joseph 
King  (the  arbitrator),  at  his  office  in  &c.  aforesaid,  on 
the  10th  of  October  next,  between  twelve  and  one  in 
the  afternoon,  to  be  applied  in  manner  h^einafter 
directed."  And  they  afterwards  awarded  and  directed, 
"  That  the  said  J,  King  shall  apply  the  said  several 
sums  of  money  so  to  be  paid  to  him  by  the  said  W.  A, 
West  and  T.  Holty  according  to  our  award  aforesaid,  in 
liquidation,  so  far  as  the  same  will  extend,  of  the  debts 
due  by  the  said  firm,  and  mentioned  in  the  schedule 
hereunder  written."  There  was  annexed  to  the  award 
a  schedule  of  names  of  creditors,  with  sums  opposite  to 
their  names,  amounting  in  the  whole  to  6562/.  The 
arbitrators  also  awarded,  in  like  manner,  that  certain 
sums  (viz.  73/,  and  99/.)  were  due  to  the  firm  of  Thomas 
West  and  Co.  from  J,  U.  West  and  W,  A,  West  respect- 
ively, and  directed  those  parties  to  pay  the  said  sums 
A  a  3  to 
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1834.  to  the  said  Joseph  King  (the  arbitrator)  at  his  office,  be- 
X  o  tween  twelve  and  one  on  the  11th  of  October,  to  be 

In  the  Matter  of  ' 

M^KAYand  applied  as  after  mentioned.  They  further  found,  that 
certain  sums  (viz.  115/.  and  57/.)  were  due  from  the 
last-mentioned  partnership  to  Maclcay  and  Holt  respect- 
ively; and  they  directed  that  King  should  apply  the 
sums  to  be  paid  by  J.  U.  West  and  W.  A.  West,  as  last 
aforesaid,  in  satisfaction  of  the  monies  so  found  to  be 
due  to  Maclcay  and  Holt,  "but  subject  to  all  equities 
between  the  said  parties  as  partners  in  the  said  two 
several  firms."  The  submission  was  made  a  rule  of 
court. 

*  A  rule  was  obtained  in  this  term,  calling  on  all  the 

parties  to  the  submission,  except  W,  A.  West,  to  shew 
cause  why  the  said  award  should  not  be  set  aside,  upon 
several  objections,  which  it  is  not  necessary  to  state 
particularly ;  but  the  grounds  of  which  were,  that  the 
award  was  uncertain,  and  not  final,  and  that  the  arbi- 
ti'ators  had  exceeded  their  authority.  The  fifth  ob- 
jection was,  that  large  sums  of  money  were  awarded  to 
be  paid  to  one  of  the  arbitrators  without  any  authority 
for  that  purpose  in  the  submission,  and  without  any 
security  for  his  application  of  them,  Mackay,  Holt, 
and  J.  U,  West  made  affidavits  in  opposition  to  the  rule, 
stating,  among  other  things,  that  they  were  satisfied 
with  the  award  ;  and  now 

Sir  J.  Campbell,  Attorney- General,  Cresswell,  and 
'Tomlinson,  shewed  cause.  In  the  first  place,  the  present 
motion,  even  if  well  founded,  is  contrary  to  the  agree- 
ment of  the  parties  in  the  deed  of  submission.  The 
substance  of  that  agreement  is,  that  the  parties  shall 
be  finally  bound  by  the  award,  unless  fraud  or  collusion 

be 
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be  discovered.    They  are  concluded  by  this  award,  in  1834. 
point  of  fact,  as  parties  are,  in  point  of  law,  upon  re-  j^^^g  Matter  of 

ference  to  a  barrister  and  award  made  by  him.    The    Mackay  and 

Others, 

Court  will  not,  in  either  case,  review  the  decision.  No 
misconduct  is  charged.  As  to  the  fifth  objection  («),  if 
the  suit  had  proceeded  in  Chancery,  the  court  of  equity 
would  have  appointed  a  receiver,  and  the  arbitrators 
here  have  done  no  more.  The  money  is  not  to  be 
received  by  King  for  his  own  benefit.  An  award,  that 
money  be  paid  to  a  stranger,  is  good,  where  it  appears 
to  be  for  the  benefit  of  the  parties ;  Com,  Dig,  Arbi- 
trament^ E.  7. ;  and  this  Court  so  decided  in  Snook  v, 
Hellyer  {b). 

Sir  James  Scarlett  and  F,  Pollock,  contrk.  As  to  the 
precluding  clause,  it  is  one  commonly  introduced  in 
submissions  to  arbitration,  and  cannot  have  the  effect 
contended  for.  Supposing  that  parties  could  legally 
a<j[ree  not  to  take  advantage  of  the  law  to  set  aside  a 
bad  award,  they  cannot  by  such  agreement  take  away 
the  statutory  jurisdiction  of  the  Court  over  awards  of 
this  description.  If  one  party  to  the  submission  pro-^ 
cures  the  award  to  be  set  aside,  contrary  to  his  under- 
taking, the  remedy  for  the  others  is  by  action.  Till 
lately  (c)  a  party  might  revoke  his  submission,  though 
an  action  lay  against  him  on  the  arbitration  bond  for 
so  doing.  As  to  the  fifth  objection,  it  is  said  that 
a  court  of  equity  would  appoint  a  receiver;  but  that 
court  would,  after  such  appointment,  have  jurisdic- 
tion over  the  receiver.  No  jurisdiction  is  retained 
in  this  case  over  the  arbitrator  who  is  to  receive  the 

(a)  The  argument  as  to  the  other  objections  is  omitted. 

(6)  2  Chiit.  Rep.  43.  (c)  3  &  4  W,  4.  c,  42,  s.  39. 

A  a  4  money  i 
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1834.  money;  no  security  can  be  taken  from  him,  and  no  at- 
m       r.  tachment  can  issue  against  him  if  he  omits  to  pay  the 

.n  the  Matter  of  °  * 

Mackay  and    monev  over.    The  arbitrators  had  no  authority  to  order 
Others. 

that  he  should  apply  the  sums  paid  to  him.  The  par- 
ties to  this  reference  have  no  indemnity  against  the 
claims  of  the  creditors  for  those  sums  which  King  is 
ordered  to  pay.  And  the  payments  by  him  to  Mackay 
and  Holt  are  to  be  "  subject  to  all  equities  between  the 
said  parties,  as  partners  in  the  said  two  several  firms ;  '* 
which  equities  the  award  has  left  quite  unsettled  {a). 

Lord  Denman  C.  J.  The  objection  that  payments 
are  ordered  to  be  made  to  an  arbitrator  over  whom 
there  can  be  no  control  afterwards,  and  that  they  are 
left  in  part  subject  to  the  equities  which  have  been  re- 
ferred to,  is  fatal.  The  clause  introduced  in  the  arbi- 
tration bond  to  prevent  impeaching  the  award,  is 
confined  to  actions  and  suits,  and  does  not  apply  to 
this  mode  of  disputing  it.  Having,  therefore,  jurisdic- 
tion, and  finding  these  defects  in  the  award,  we  must 
order  it  to  be  set  aside. 

Taunton  J.  concurred. 

Patteson  J.  The  objection,  that  payment  is  ordered 
to  be  made  to  the  arbitrator,  extends  to  the  whole  award, 
and  is  fatal  (6). 

•  Rule  absolute. 

(a)  This  refers  to  a  part  of  the  argument  not  reported. 
(Jb)  Williams  J.  was  in  the  bail  court. 
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Smith,  qui  tarn,  &c.  against  Gillett,  ^^^^25!.] 
Same,  qui  tam,  &c.  against  Same. 


THESE  were  actions  of  debt  against  the  printer  and  The  stat. 
,      ,  «  P  ,  .  1  44G.3.C.  98. 

publisher  or  a  newspaper,  lor  penalties  under  stat.  s.  10.,  which 

38  G.  3.  c,  78.     The  declaration  in  the  first  action  bHnglng^of 

was  under  sect.  10.,  for  printing  and  publishing  such  penalty tn^"^ 

paper  not  containing  the  true  and  real  name  and  names,  burred  by 

*^  *^  °  virtue  of  that 

addition  and  additions,  of  the  printer  and  publisher,  or  any  other 

act  relating  to 

The  declaration  in  the  second  action  (containing  104  the  stamp  du- 

ties,  unless  in 

counts  tor  as  many  penalties)  was  on  sects.  4.  and  7.,  the  name  of  the 
for  printing  and  publishing  a  newspaper  without  having  G"nerdr&c., 
signed,  sworn,  and  delivered  at  the  Stamp  Office  an  eL^J^'^here  ^^e 
affidavit  as  required  bv  the  act,  upon  changino;  the  ^jnactment  pro- 

1  '  '      r  00  ceeded  upon 

defendant's  place  of  abode  and  printing-house.    A  rule  ^^^^.^^^  *° 

nisi  was  obtained  in  this  term  for  setting  aside  the  pro-  Not,  there- 
fore, to  an 

ceedings,  on  the  ground  that  the  party  in  whose  name  action  on 

these  actions  were  commenced  (being  the  clerk  of  the  sects.  V,  and  ' 

attorney  who  appeared  for  the  plaintiff  in  both)  was  lishing'^a^news- 

not  the  Solicitor  or  any  other  officer  of  his  Majesty's  Eg'de^""' 

Stamp  Duties  in  Endand  or  Scotland,  nor  authorised  to  livered  a  proper 

^  °  affidavit  at  the 

sue  by  the  Attorney-General  or  by  the  Solicitor  of  the  Stamp  Office, 

and  without 

Stamp  Duties,  or  any  officer  in  that  department.    The  stating  in  such 

...  paper  the  true 

application  was  grounded  on  stat.  44  G.  3.  c,  98.  names  and 

o    M\  f  \  '  additions  of  the 

S,  lU.  [a),  printer  and 

Stephen  P^^l^sher.  (But 
oiepnen  ^^^^  ^^^^  ^^^^^ 

5&6  }f.4. 

(a)  Stat.  38  G.  3.  c.  78,  s.  29.  makes  the  penalties  under  that  act  re- 
coverable  by  a  common  informer.  Stat.  44  G.  3.  c.  98.  s.  10.  enacts, 
that  it  shall  not  be  lawful  for  any  person  to  commence,  prosecute,  &c. 
"  any  action,  bill,  plaint  or  information,  in  any  of  his  Majesty's  courts, 

or 
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1834.  Stephen  Serjt.  now  shewed  cause.    The  tenth  scc- 

g^^^^  tion  enacts  that  no  person  shall  commence  any  action 
against       «  for  the  recoverv  of  any  fine,  penalty,  or  forfeiture, 

GiLLETT. 

made  or  incurred  by  virtue  of  this  or  any  other 
act  or  acts  of  parliament  relating  to  his  Majesty's 
stamp  duties/'  unless  the  same  be  commenced  in  the 
name,  &c.  The  word  "  relating,"  if  the  clause  be 
read  with  proper  stops,  connects  itself  with  the  word 
"  penalty,'*  not  with  the  words  "  act  or  acts  of  parlia- 
ment." If  the  proceedings  here  had  been  under 
38  G.  3.  c.  78.  s.  18.,  which  relates  to  publishing  un- 
stamped papers,  the  clause  now  relied  upon  would  have 
been  appHcable.  But  the  parts  of  stat.  38  G.  3.  c,  78., 
upon  which  these  actions  are  brought,  are  enactments, 
not  for  the  protection  of  stamp  duties,  but  for  an  en- 
tirely different  purpose.  The  act,  generally,  is  not  a 
revenue  law ;  the  title  states  it  to  be  "  an  act  for  pre- 
venting the  mischiefs  arising  from  the  printing  and 
publishing  newspapers,  and  papers  of  a  like  nature,  by 
persons  not  known  ;  and  for  regulating  the  printing  and 
publication  of  such  papers  in  other  respects."  There 


or  before  any  justice  or  justices  of  the  peace,  or  other  magistrate  or  ma- 
gistrates whatsoever,  against  any  person  or  persons,  for  the  recovery  of 
any  fine,  penalty,  or  forfeiture,  made  or  incurred  by  virtue  of  this  or  any 
other  act  or  acts  of  parliament  relating  to  his  Majesty's  stamp-duties,  or 
any  other  duties  under  the  management  of  the  commissioners"  &c.  "for 
the  time  being,  unless  the  same  be  commenced,  prosecuted,  entered,  or 
filed  in  the  name  of  his  Majesty's  Attorney- General,  or  his  Majesty's 
Advocate  for  Scotland,"  &c.  "  respectively,  or  in  the  name  of  the  Solicitor 
or  some  other  officer  of  his  Majesty's  Stamp-Duties  in  England  or  Scot- 
land respectively;  and  if  any  action,  bill,  plaint,  or  information,  shall  be 
commenced,  prosecuted,  entered,  or  filed,  in  the  name  or  names  of  any 
other  person  or  persons  than  is  or  are  in  that  behalf  before-mentioned, 
the  same,  and  every  proceeding  thereupon  had,  are  hereby  declared,  and 
the  same  shall  be  null  and  void  to  all  intents  and  purposes." 

is 
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is  no  reason  for  supposing  it  the  policy  of  stat.  4-^  G.  3. 
c.  98.  to  stop  private  prosecutions  in  cases  like  the 
present. 

SmirJce  contra.  The  act  38  G.  3.  c,  78.  connects  itself 
in  almost  every  part  with  the  regulations  as  to  stamp 
duty.  The  title  is  no  part  of  the  act :  the  preamble, 
indeed,  merely  states  it  to  be  "expedient  that  regu- 
lations should  be  provided  touching  publications  of  the 
nature  hereinafter  mentioned ; "  but  some  of  those  re- 
gulations (as  in  sects.  18.  and  27.)  relate  wholly  to  the 
subject  of  stamp  duty,  and  the  rest  are  by  no  means 
such  as  the  Stamp  Office  is  unconcerned  in.  The  act 
44-  G.  3.  c.  98.  s.  10.  was  framed  with  a  general  view  of 
putting  an  end  to  officious  informations  under  statutes 
of  this  class;  and  the  enactments  of  38  G.  3.  c,  78. 
are  not  excluded  from  its  operation  because  some  of 
them  have  an  object  collateral  to  the  purposes  of  the 
revenue.  The  proposed  reading  of  the  tenth  section 
is  arbitrary  as  to  the  stops,  and  requires  several  words 
to  be  passed  over  as  if  not  inserted.  The  opinion  of 
the  officers  of  the  stamp  duties  is  in  favour  of  this 
application.  It  does  not  appear  that  there  has  been  any 
decision  on  the  point. 

Lord  Denman  C.  J.  It  is  not  necessary  to  adopt  the 
mode  of  reading  suggested  on  behalf  of  the  plaintiffi 
The  question  is,  whether  this  be  an  action  brought  for 
the  recovery  of  any  penalty  incurred  by  virtue  of  any 
act  of  parliament  relating  to  the  stamp  duties.  A  statute 
is  certainly  not  to  be  called  "  an  act  relating  to  the 
stamp  duties "  because  it  contains  some  single  clause 
having  that  relation :  but  the  question  is,  whether  the 

act 


1834. 


Smith 

against 

GiLLETT. 
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1834?.  act  is  one  relating  to  those  duties,  with  reference  to  the 
^  subject-matter  of  the  particular  action.    If  the  statute 

against       be  foreign  to  the  subject  of  duties  so  far  as  the  action  is 

GlLLETT. 

concerned,  I  think  the  interposition  of  the  Attorney- 
General  or  other  officers,  mentioned  in  the  tenth  sec- 
tion of  44?  G.  3.  c.  98.,  is  unnecessary.  The  rule  will 
therefore  be  discharged. 

Taunton  J.  I  think  the  clause  applies  only  to  cases 
where  the  subject-matter  of  the  action  relates  to  the 
stamp  duties.  I  am  sorry  we  are  obliged  to  decide  so, 
because  I  believe  the  policy  of  the  statute  would  be 
better  answered  if  prosecutions  of  this  kind  were  en- 
trusted only  to  officers  of  the  crown,  and  not  left  to 
officious  and  often  corrupt  common  informers. 

Patteson  and  Williams  Js.  concurred. 

Rule  discharged  (a), 

(a)  See  stat.  5  &  6  W.  4.  c-  2.  By  s>  6.  of  that  act,  no  action  or  in- 
forniation  is  to  be  commenced,  prosecuted,  entered,  or  filed  for  any  penalty, 
&c.  incurred  under  stat.  38  G.  3.  c.  78.,  unless  in  the  name  of  the  Afc. 
torney  or  Solicitor  General,  his  Majesty's  Advocate  for  Scotland,  the  Soli- 
citor of  Stamps  and  Taxes,  or  some  other  officer  of  the  stamp  duties  in 
England  or  Scotland  respectively. 
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Heath  a(rainst  Brindley.  ^'J'^'lffu 

O  Nov.  25th. 

Same  against  Same. 
JOSEPH  BRINDLEY  executed  two  warrants  of  B.gaveawar^ 

U  .  .  ,  '"^"t  of  attorney 

attorney,  dated  respectively  2d  of  Aprils  1831,  and  to  if.,  to  con- 

.    ,  P        1  fess  judgment; 

18th  June^  1831,  to  enter  up  judgment  tor  the  sums  and,  by  the 
respectively  of  4000/.  and  1420/.    The  memorandum  onTheTarr^t, 
annexed  to  the  form.er  warrant  was  as  follows :  —  "  Me-  f:  himself. 

Ills  6X6CUiOrSy 

morandum,  that  the  before  written  warrant  of  attorney  and  adminis- 
trators, agreed. 

is  given  for  securino:  from  the  above  named  Joseph  that  it  should 

^  *  ^  ^      be  lawful  for 

Brindley  to  the  before  named  Joseph  Heath,  his  execu-  H.  to  enter  up 

1    .   .  ,        .  -        .  ,    .  judgment  at 

tors,  admmistrators,  and  assigns,  2000/.,  with  interest  any  time,  not- 
n       1  ^     r        \  r»  -7  withstanding 

tor  the  same  at  and  alter  the  rate  ot  5/.  per  annum;  twelvemonths 

and  the  said  J.  B,,  for  himself,  his  executors,  and  admi-  should  have 

nistrators,  hereby  agrees  that  it  shall  and  may  be  lawful  to  tig^^^te^'^^r^ 

and  for  the  said  J.  H,  his  executors,  &c.,  to  enter  up  should  be  dead, 

without  apply- 

judgment  on  the  same  warrant  of  attorney,  at  any  time  ing  to  the 

Court  for  leave; 

he  may  think  proper,  notmthstanding  the  space  of  twelve  and  to  issue 
calendar  months  or  upwards  may  have  elapsed  from  the  any^^j^udg'lnTnt, 
day  of  the  date  thereof  or  the  said  J.  B.  may  he  dead  at  "ng^weh  e"^^' 
the  time  of  entering  up  such  judgment,  without  first  apply-  JJ^ave'eLpsed^^ 
in^  to  the  Court  of  Kin(fs  BeJich  for  liberty  so  to  do  :  f'"^™  ^'fe"- 

*  ^  to  J  ^  mg  thereof,  or^ 

and  the  said  J.  B.  further  agrees,  that  it  shall  and  may  ^-  should  be 

dead,  without 

be  lawful  to  and  for  the  said  J.  H,  his  executors,  &c.,  scire  facias. 

.   ,  1  •  1    1  11  1  ^-  ^^^^ 

to  issue  execution  on  any  judgment  which  shall  be  so  the  vacation  of 

Hilary  term, 

1834,  which  term  commenced  more  than  a  year  and  a  day  from  the  date  of  the  warrant. 
In  the  same  vacation,  and  before  the  rules  of  Hilary  term  4  W.  4.  came  into  operation, 
H.  entered  up  judgment,  without  the  leave  of  the  Court  or  a  Judge's  order,  and  took  out 
execution,  without  scire  facias.  The  Court,  at  the  instance  of  B 's  administrator,  set  the 
warrant,  judgment,  and  execution  aside,  and  ordered  the  proceeds  of  the  execution  to  be 
paid  to  the  administrator,  on  the  ground  that,  notwithstanding  the  agreement,  judgment 
could  not  be  entered  up  after  ^.'s  death. 

Quaere,  Whether  the  distance  of  time,  if  that  had  been  the  only  objection,  could  be  dis- 
pensed with  by  the  agreement  ? 

entered 
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1834.      entered  up,  notwithstanding  twelve  calendar  months  may 
have  elapsed  from  the  signing  thereof,  or  the  said  J.  B. 
against       may  be  then  dead,  without  first  reviving  such  judgment 

•RINDLEY.  p.p. 

by  writ  of  scire  facias  or  otherwise ;  and  the  said  J. 
Jbr  himself,  his  heirs,  executors,  and  administrators, 
hereby  agrees  that  he  shall  be  barred  and  precluded 
from  commencing  or  prosecuting  any  action,  suit,  or 
proceeding  either  at  law  or  in  equity,  or  using  any 
means  whatsoever  to  defeat,  reverse,  or  set  aside  any 
judgment  which  shall  be  so  entered  up,  or  delay  or 
impede  execution  from  issuing  thereon  as  aforesaid; 
and,  if  any  such  attempt  shall  be  made,  it  shall  and 
may  be  lawful  to  and  for  the  said  J".  H,,  his  executors, 
&c.,  to  plead  and  set  up  these  presents  in  bar  thereto, 
any  law,  usage,  or  practice  to  the  contrary  thereof  in 
anywise  notwithstanding."  The  memorandum  annexed 
to  the  other  warrant  was  the  same  as  the  above,  mutatis 
mutandis,  for  securing  710/.  with  interest. 

Joseph  Brindley  died  on  the  night  between  the  8th 
and  9th  of  February,  1834,  intestate  and  insolvent. 
On  the  11th  of  February,  judgments  were  signed  on 
these  two  warrants,  without  any  rule  of  court,  order  of 
a  Judge,  or  affidavit;  and  writs  of  fieri  facias  issued 
thereon,  under  which  the  sheriff  seized  the  goods  of 
the  intestate.  Afterwards,  administration  was  taken  out 
by  two  creditors.  In  Trinity  term  last,  F.  Pollock^ 
on  behalf  of  the  administrators,  obtained  a  rule  to  shew 
cause  why  the  warrants  of  attorney,  and  the  judgments 
signed,  and  all  subsequent  proceedings  had  thereon, 
should  not  be  set  aside,  and  the  proceeds  of  the  execu- 
tions restored  to  the  administrators.  In  the  same  term, 
June  12th, 


Sir 
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Sir  James  Scarlett  and  R,  V.  Richards  shewed  cause  {a),  1 834. 
The  plaintiff  was  entitled  to  enter  up  these  judgments,  , 

*^     "  Heath 

for  the  memorandum  expressly  renounces  the  usual  against 

Brindlet. 

limitations,  both  as  to  the  time  of  the  entering  up  of  the 
judgments,  and  as  to  the  life  of  the  defendant.  In 
Morris  v.  Jones  (b)  it  was  held  that,  where  the  parties 
agreed  that  execution  might  issue  after  a  year  and  a 
day  from  the  signing  of  the  warrant,  without  a  scire 
facias,  it  might  so  issue,  notwithstanding  the  statute  of 
Westminster  2.  (c).  So  far,  therefore,  as  regards  the 
length  of  time,  application  to  the  Court  is  rendered 
unnecessary  by  the  effect  of  the  renunciation.  And, 
besides,  no  one  but  the  defendant  himself  can  take  the 
objection  :  Jones  v.  Jones  {d).  As  to  the  death  of  the 
party,  he  was  alive  on  the  first  day  of  Hilary  term; 
and,  as  the  case  is  antecedent  to  the  operation  of  the 
rule  Hit,  4-  W,  4.,  General  Rules  and  RegidationSy  3.  (e), 
the  judgment  relates  to  that  day,  Bragner  v.  Lang- 
mead  {g),  Calvert  v.  Tomlin  (Ji),  If  the  motion  had  been 
made  in  court  (instead  of  that  form  being  dispensed  with 
by  the  memorandum),  the  rule  would  have  been  ob- 
tained for  entering  up  the  judgment  as  of  the  first  day 
of  Hilary  term.  But  the  express  renunciation  is  also 
sufficient  to  answer  this  objection. 

jP.  Pollock,  contra.  Calvert  v.  Tomlin  {h)  was  a  case 
on  a  cognovit ;  and  Gaselee  J.  expressly  distinguished  it 
from  the  case  of  a  warrant  of  attorney,  saying,  that 

(a)  Before  Lord  Denman  C.  J.,  Littledale,  Taunton,  and  Williams  3 So 

(b)  3  B.  ^  jR.  603.    S.  C.  2  B.  ^  C.  242. 

(c)  13  Edw.  I.  st.l,  c.  45.  (d)  \  D.  ^  R.  558. 
(e)  5B.  <^  Ad.  n.                                   (g)  7  T.  R.  20. 

(/j)  5  Ring.  1, 

"  when 
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1834.  "  when  judgment  is  entered  up  on  a  warrant  of  at- 
torney,  it  must  be  shewn  that  the  party  is  living ;  because 

against  if  the  Court  know  him  to  be  dead,  they  will  not  allow 
judgment  to  be  signed."  That  is  the  practice ;  and 
there  is  good  reason  for  adhering  strictly  to  it,  con- 
sidering the  prejudice  that'  might  otherwise  accrue  to 
creditors.  \_Littledale  J.  referred  to  Robinson  v.  Tonge  {a) 
and  Parsons  v.  Gill  (Z>)]. 

Ctcr.  adv.  mlt. 


Lord  Denman  C.  J.  on  this  day  delivered  the  judg- 
ment of  the  Court.  This  was  a  motion  to  set  aside  a 
judgment  entered  up  on  a  warrant  of  attorney.  Two 
grounds  of  motion  were  relied  upon  :  first,  that  judg- 
ment was  entered  more  than  a  year  and  a  day  after  the 
date  of  the  warrant  of  attorney,  without  leave  of  the 
Court ;  secondl}',  that  the  defendant  was  dead  before  it 
was  signed.  The  answer  offered  is,  that  the  defeasance 
expressly  renounced  both  objections. 

As  to  the  first  objection,  Morris  v.  Jo7ies  was  cited. 
According  to  the  report  of  that  case,  in  3  Dowling  and 
Ryland,  605.,  Lord  Tenterden  said,  "  if  the  defendant 
thought  proper  to  enter  into  a  bargain  that  execution 
should  issue  upon  the  judgment,  without  a  scire  facias  to 
revive  it,  he  cannot  afterwards  be  permitted  to  avoid  the 
consequences,  by  setting  up  the  illegality  of  the  pro- 
ceeding." In  the  report  of  the  same  case,  in  2  Barne- 
wall  and  Cresswell,  243.,  the  language  of  the  Court  does 
not  appear  to  have  been  so  strong.    The  case  of  Jones 

(a)  3  P.  Wms.  399. 

(b)  1  Ld.  Raym.  695.  5".  C.  Comyns's  Hep.  117.  ;  note  to  Springer  v. 
Sommerville,  Bunhury,  272.  j  and  note  (c)  to  Bragner  v.  Langmead, 
7  T.  Ji.  21. 


V.  Jones 
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V.  Jones  (a)  was  also  said  to  be  applicable;  but,  in  fact,  1834<. 
that  merely  shewed  that  a  third  party  could  not  object 

Heath 

to  the  judgment  being  entered  up  too  late.  against 

We  need  not,  however,  discuss  the  first  objection,  as 
our  decision  will  proceed  upon  the  second,  that  arising 
from  the  party  being  dead.  Although  the  defendant 
had  waived  this  objection  in  his  warrant  of  attorney,  we 
think  that  the  waiver  is  not  binding  upon  his  repre- 
sentatives, and  still  less  on  the  Court.  In  1  TidcVs 
Practice  {b),  ch.  21.,  it  is  said,  "The  death  of  either 
party  is,  generally  speaking,  a  countermand  of  the 
warrant  of  attorney  :  And  therefore,  upon  a  motion  to 
enter  up  judgment  on  an  old  warrant  of  attorney,  if  it 
appear  to  the  courts,  that  either  party  is  dead,  they  will 
not  grant  the  motion."  In  the  case  of  the  death  of  the 
defendant,  the  exception  to  this  rule  was,  formerly,  that 
if  the  party  died  within  a  year  after  giving  the  warrant, 
the  judgment  might  be  entered  up  at  any  time  before 
the  commencement  of  the  next  term,  so  as  to  have  re- 
ference to  the  first  day  of  the  term,  in  or  (if  the  death 
took  place  in  vacation)  after  which  the  death  took 
place  (c).  There  was  one  other  instance  of  an  excep- 
tion, in  Chancy  v.  Needham  {d) :  there  a  motion  to  enter 
up  judgment  on  an  old  warrant  of  attorney  was  made, 
after  the  death  of  the  party,  on  the  day  of  the  death, 
upon  an  affidavit  of  the  preceding  day  that  the  de- 
fendant was  then  alive;  and  the  judgment  was  entered 
up  accordingly.  Afterwards,  it  was  moved  to  set  it 
aside;  and  the  Court  declared  that,  if  it  had  then 
appeared  that  the  man  v/as  dead,  they  v/ould  not  have 
made  the  rule;  but  they  applied  the  maxim,  ^^Jieri  noii 

(a)  ID.  ^R,  558.  {b)  Page  551.  9th  ed.  1828. 

(c)  See  Oades  v.  Woodward,  1  Salk.  87.    S.  C,  2  Ld.  Rmjm.  766,  849. 
(rf)  2Str.  1081. 

Vol.  11.  B  b  debet, 
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1834.      debet^  factum  valet."    "And  thus,"  says  Strange^  who 

■  was  the  counsel  makinfy  the  second  motion,  they  "  suf- 

Hkath  ^         ^     »  9  J 

against       fered  the  deceit,  which  had  been  put  upon  them,  to  pre- 

Brindlev. 

vail;"  and  he  seems  to  have  been  not  very  unjustly 
displeased  with  the  decision.  The  general  rule  is,  that 
the  warrant  expires  with  the  death  of  the  party  giving 
it.  We  think  that  this  judgment  was  improperly  en- 
tered up,  and  it  must  be  set  aside. 

Rule  absolute. 


Tuesday,        The  KiNG  as;amst  The  Justices  of  Cambridge, 

Nov.  25th.  ^  ' 

and  the  Churchwardens  and  Overseers  of  the 
Poor  of  the  Parish  of  St.  Giles,  Cambridge. 


Parish  officers 
cannot  abandon 


JN  this  term.  Gunning  obtained  a  rule,  calling  on 

a  poor's  rale  the  justices  of  the  peace  for  the  town  of  Cam- 

duly  made, 

allowed,  and     bridge,  and  the  churchwardens  and  overseers  of  the 

published. 

Therefore,        parish  of  St.  Giles  in  that  town,  to  shew  cause  why  a 

where  an  appeal  ,  i      i  i  •  i       •  • 

had  been  mandamus  should  not  issue  to  the  justices  to  enter 
a'pooT^afe?'^^*  contiuuances  and  hear  the  appeal  of  John  FauUmer 
and  the  parish    aojainst  a  rate  made  for  the  relief  of  the  poor  of  the 

ofhcers  served       o  r 

the  appellant     gaid  parish  on  the  3d  of  July  last,  and  allowed  by  two 

and  the  clerk  of  ^  ^        '  J 

the  peace  with    of  the  Said  justices  on  the  4th  of  that  month.    The  rule 

notice  that  the 

rate  was  aban-    also  Called  upon  the  church wardens  and  overseers  to 

doned,  and  iiti  •  t    t  -n  i  • 

before  the  ses-   shew  cause  why  they  should  not  pay  the  said  J.  F.  his 
toThVappeilant  costs  of  this  application,  and  of  the  mandamus,  if  issued, 
SLTe'rnen[,  ^nd  of  all  proceedings  which  might  be  had  thereon, 
paid  ^and  the  appeared  that  Faulkner,  having,  in  September  last, 

sessions  there-    paid  his  assessment  under  the  rate,  which  had  been  duly 

upon  refused  to 
hear  the  appeal, 

this  Court  granted  a  mandamus  to  enter  continuances  and  hear  the  appeal. 

But  this  Court  refused  to  give  costs,  against  the  parish  officers,  of  the  application  for 
a  mandamus,  and  of  the  writ. 

made, 
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made,  allowed,  and  published,  obtained  a  copy  of  the  1834. 
rate,  and  directed  his  attorney  to  appeal  against  it.  No-  " 

The  King 

tice  of  appeal  for  the  next  general  quarter  sessions  to  be  against 
holden  for  the  town  of  Cambridge  was  served  on  the  Cambridge. 
parish  officers,  and  other  rated  parties,  on  the  4'th  of 
October,  counsel  having  been  previously  retained;  and,  on 
the  7th,  a  copy  of  the  notice  was  lodged  with  the  clerk  of 
the  peace.  Other  preparations  were  also  made  by  Faulk^ 
ner  for  trying  the  appeal.    On  the  9th  of  October,  the 
attorney  for  the  parish  officers  served  Faulkner's  attorney 
with  a  notice,  that  they,  finding  that  the  rate  could  not 
be  supported,  had  abandoned,  and  did  thereby  abandon 
the  same ;  that  Faulkner  might  receive  back  the  money 
he  had  paid ;  that  they  did  not  intend  to  appear  at  the 
sessions  to  defend  the  rate;  and  that  a  new  rate  would  be 
forthwith  made.  This  notice  was  dated  on  the  Sth  of  Oc- 
tober, and  signed  by  two  churchwardens  and  three  over- 
seers. The  appellant's  attorney,  on  being  served  with  the 
notice,  said  that  he  should  proceed  with  the  appeal,  un- 
less the  parish  officers  consented  to  quash  the  rate  and 
pay  Faulkner's  costs.    On  the  9th  of  October  the  sum 
paid      Faulkner  was  tendered  back  to  him  on  the  part  of 
the  parish  officers,  and  refused  by  him.    At  the  sessions, 
holden  on  the  13th  of  October,  before  the  deputy-recorder 
and  other  justices  of  the  town,  the  appeal  was  called  on  ; 
when  the  counsel  for  the  parish  officers  objected  that  the 
Court  had  no  jurisdiction,  and  the  clerk  of  the  peace 
produced  a  notice  which  he  had  received  on  the  Sth  of 
October  from  the  parish  officers,  requiring  him  to  forbear 
to  receive  or  enter  the  appeal  without  the  order  of  the 
court  of  quarter  sessions,  as  they,  the  parish  officers, 
intended  to  abandon  the  rate.    The  clerk  of  the  peace 
also  produced  a  letter  received  by  him  on  the  Uth  of 
B  b  2  Octobet 
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1834.       October  from  the  attorney  of  the  parish  officers,  inform- 

^  "7"  ing  him  that  the  rate  had  been  actually  abandoned  by  a 
The  King      ^   °     ^  ^  ^  ^ 

against       majority  of  the  parish  officers  on  the  8th  of  October, 

The  Justices  of  .  , 

Cambridge,  and  requirmg  as  before.  The  appellant's  counsel  in- 
sisted that  the  rate  ought  to  have  been  quashed,  and 
applied  to  the  Court  for  costs.  The  Court  held  that 
the  parish  officers  had  a  right  to  abandon  the  rate,  and 
had  abandoned  it,  and  that  the  Court  had  therefore  no 
jurisdiction,  and  could  not  hear  enough  of  the  case  to 
give  them  any  power  as  to  costs  ;  and  they  added  that, 
from  the  facts  brought  before  them,  if  the  Court  could 
take  into  their  consideration  the  subject  of  costs,  they 
should  not  feel  justified  in  awarding  them  to  the  ap- 
pellant. The  entry  of  the  Court  set  out  the  several 
notices,  and  found  that  they  were  served  as  above,  and 
concluded  as  follows  :  —  "It  was  ordered  and  adjudged 
that  the  churchwardens  and  overseers  of  the  poor  of  the 
said  parish  of  Saint  Giles  did,  on  the  8th  day  of  October 
instant,  abandon  the  aforesaid  rate  or  assessment  for  the 
relief  of  the  poor,  and  that  this  Court  has  no  jurisdiction 
to  hear  and  determine  such  appeal." 

Sir  James  Scarlett  and  W.  H.  Watson  now  shewed 
cause.  Here  is  no  grievance  requiring  the  remedy  of  a 
mandamus,  the  parish  officers  having  abandoned  the 
rate,  and  the  appellant  having  persevered  after  notice 
of  abandonment.  The  officers  could  not  be  bound  to 
support  the  rate :  after  the  abandonment  they  would 
have  been  liable  to  an  action  if  they  had  distrained. 
It  is  true,  that  no  instance  of  an  abandonment  of  a 
rate  appears  to  have  come  before  this  Court  j  but  such 
cases  must  be  of  frequent  occurrence.  They  are  ana- 
logous to  cases  of  abandonment  of  an  order  of  removal ; 

and 
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and  it  has  been  held,  that  parish  officers  may  abandon       1 834<. 
such  orders;  Rex  v.  The  Justices  of  Norfolk  [a) ;  Rex  ^ 
V.  Llanrhydd  {h) ;  Rex  v.  Diddlebury  {c).    As  to  any  against 

The  Justices  of 

argument  which  may  be  drawn  from  the  claim  of  the  Cambridge. 
appellant  to  the  costs  at  sessions,  it  is  not  to  be  as- 
sumed that  the  sessions  would  have  given  him  costs 
if  they  had  heard  the  appeal.  From  what  passed  on 
the  last  occasion,  it  is  probable  that  they  would  not. 
And,  as  to  the  costs  of  this  application,  there  is  no  pre- 
tence for  claiming  them  against  the  parish  officers,  even 
on  the  supposition  that  there  has  been  an  omission  of 
duty  on  the  part  of  the  magistrates.  This  case  would, 
on  such  a  supposition,  be  like  that  of  a  reversal  on 
error. 

Sir  John  Campbell,  Attorney-General,  and  Gu7ining, 
in  support  of  the  rule.  All  that  the  appellant  asks  is, 
that  he  may  be  heard  against  the  rate,  which  stands 
valid  until  it  be  quashed.  There  is  no  analogy  in  this 
respect  between  a  rate  and  an  order  of  removal:  the 
latter  may  be  superseded,  with  consent  of  parties,  by 
the  justices  who  have  made  it,  as  was  done  in  Rex  v. 
The  Justices  of  Norfolk  {a)  ;  but  a  rate,  under  the 
provisions  of  st.  43  Eliz.  c.  2.  s,  L,  and  st.  ]?  G.  2. 
c.  3.  s.  1.,  derives  its  validity  from  being  first  made  by 
the  parish  officers,  then  allowed  by  the  justices,  and 
then  published  in  the  church;  after  which  the  appeal 
cannot  be  made  without  notice  to  the  parish  officers  and 
parties  interested;  st.  41  G.  3.  c.  23.  55.  4  and  6.  And 
the  latter  parties  cannot  be  concluded  by  the  act  of 
the  parish  officers,  but  are  entitled  to  appear  in  support 

(a)  5B.^  Md.  484. 

(6)  3  Burr.  S.  C  658.    S.  C.  2  Bott,  711.  pi.  893.  6th  ed. 
(c)  \2East,  359. 

B  b  3  of 
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1834.       of  the  rate.    In  many  instances  the  fellow  parishioners 
^         of  the  appellant  are  interested  in  supporting  the  rate, 
a^aimt       as  where  the  objection  to  it  is  that  they  are  underrated. 

"he  Justices  of  .  i         i      .  i  • 

Cambridge.  Under  St.  2  W.  4.  c.  45.  5.  27.,  the  elective  franchise 
of  an  occupier  may  depend  upon  his  being  rated,  and 
having  paid  the  rate.  With  respect  to  the  costs,  the 
decision  of  the  justices  has  prevented  the  appellant 
from  making  his  application  for  the  costs  to  them  ;  and 
it  is  not  to  be  presumed  that  their  judgment  on  this 
question  would  have  been  against  him,  if  he  had  been 
heard  upon  it.  Rex  v.  Cawsto7i  (a)  shews  that  the  ses- 
sions had  jurisdiction,  were  it  only  for  the  purpose  of 
awarding  the  costs  of  the  appeal  to  the  appellant. 
The  costs,  however,  which  are  now  asked  for,  are 
merely  the  costs  of  the  present  application,  and  of  the 
writ  of  mandamus.  The  Court  has  a  discretion  as 
to  such  costs  by  st.  1  ^.4.  c,  21.  s.  6.,  and  this  seems 
to  be  a  fit  occasion  for  the  exercise  of  the  power  in 
favour  of  the  party  applying  for  the  mandamus;  since 
the  parish  officers  have  rendered  the  application  neces- 
sary, by  first  making  a  rate  which  they  cannot  support, 
and  afterwards  preventing  the  Court  from  hearing  the 
appeal. 

Lord  Denman  C.  J.    We  feel  no  doubt  as  to  the 
costs.    W^e  cannot  give  them  in  a  case  like  the  present. 
•  The  justices  were  not  right  in  their  judgment,  for  they 

certainly  had  a  jurisdiction;  and  the  rate  exists  at  this 
moment.  The  rule  must  be  made  absolute  without  costs. 

Taunton,  Patteson,  and  Williams  Js.  concurred. 

Rule  absolute,  without  costs. 


(a)  4  Z).  ^  Itt/l.  445. 
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The  King  against  Pereira.  ^oSh. 
JDUTT  had  obtained  a  rule  in  this  term,  calling  on  An  information 

1         T.  '    -<ir  '        >  1  charged  that 

the  solicitor  or  his  Majesty  s  Customs  to  shew  cause  defendant,  not 

why  a  writ  of  habeas  corpus  should  not  issue  to  the  of^hi  M^eitJ' 

keeper  of  the  common  gaol  at  Exeter,  to  bring  up  the  gsthof  odi^r 

defendant.    By  the  affidavits,  it  appeared  that  the  de-  .^^^^^  ^^""'^ 

■>  L  I.  board  a  vessel 

fendant  had  been  carried,  on  the  3d  November  1834!,  within  a  port  of 

the  United 

before  two  justices  of  the  borough  of  Plymouth,  upon  Kingdom,  and 

within  one 

the  information  of  an  officer  of  the  customs,  charging  league  of  the 
that  he,  within  six  months  then  last  past,  that  is  to  United  King- 
say,  on  the  28th  October  1834,  not  being  a  subject  of  vesserbellia- 
his  Majesty,  was  found  at  the  parish  of  Charles,  in  the 

J      J  ^  i  '  leiture  under 

borouijh  of  Plymouth,  in  the  county  &c.,  on  board  a  ^"  relating 

^  *  .     .  .  .  customs : 

certain  vessel  within  a  port  of  the  United  Kingdom,  and  Held,  that  a 

conviction  for  a 

within  one  league  of  the  coast  of  the  United  Kingdom,  pecuniary 
then  and  there  liable  to  forfeiture  under  the  provisions  of  fn^)rlnat^on*was 
a  certain  act  of  parliament  relating  to  the  customs ;  for  ^^w\l]' c.ts  " 
that  the  said  vessel  was  on  &c.,  found  at  the  parish  hati'no^  made 
&c.,  and  within  the  port  of  Plymouth,  beinff  a  port     an  offence,  in 

^  °  a  foreigner,  to 

of  the  United  Kingdom,  and  within  one  league  of  the  be  on  board 

such  vessel 

coast  of  the  United  Kingdom,  and  not  being  driven  within  any  port 

,        .         ,  (.  T  .1,1  .  ,  besides  those  of 

theremto  by  stress  or  weather  or  unavoidable  accident,  the  isle  of  Man; 

then  and  there  having  on  board  divers,  to  wit,  107  created  by  the^' 

pounds  weight  of  tobacco,  not  being  in  a  cask  or  of^eint'^on"' 

package  containing  450  pounds  weight  at  least,  con-  ^^^''^ 

t  or  &  7  vessel  withm 

trary  to  the  form  &c.    The  justices  adjudged  the  de-  one  league  of 

,  *'     °  the  coast  of  the 

fendant  to  have  forfeited  100/.;  and  he  was  committed  United  King- 
dom, having 
been,  done 

away  with,  so  far  as  relates  to  the  pecuniary  penalty,  by  st.  4  &  5  IV.  4.  c.  13.  r22d  of 
May  1834).  ^ 
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1834.       under  their  warrant,  for  nonpayment  of  that  penalty,  to 


The  King 

against 
Pereira. 


Exeter  gaol  {a). 

Sir  John  Campbell,  Attorney-General,  and  Dundas 
now  shewed  cause.  The  third  section  of  st.  3  & 
4  W.  4.  c.  53.  [h)  directs  that  any  vessel  shall  be  for- 
feited which  shall  be  discovered  within  any  port  of  the 
United  Kingdom  having  on  board  tobacco  not  being  in 
a  cask  or  package  containing  450  pounds  weight  at 
least.    Then  sect.  48.  enacts,  that  every  person  not 

(a)  The  affidavits  also  set  forth,  as  is  directed  by  the  ninetieth  section 
of  St.  S  &  4  W.  4.  c.  53.,  the  grounds  of  objection  to  the  proceedings, 
which,  being  the  same  insisted  upon  in  the  argument,  are  not  here  given. 

(6)  The  third  section  of  st.  3  &  4  W.  4.  c.  53.  enacts,  "  That  if  any 
vessel  or  boat  whatsoever  shall  arrive,  or  shall  be  found  or  discovered  to 
have  been  within  any  port,  harbour,  river,  or  creek  of  the  United  King- 
dom, not  being  driven  thereinto  by  stress  of  weather  or  other  unavoidable 
accident,  having  on  board  or  in  any  manner  attached  thereto,  &c.  any 
spirits  not  being  in  a  cask  or  package  containing  &c.,  or  any  tobacco  or 
snuff  not  being  in  a  cask  or  package  containing  450  pounds  weight  at 
least,  &c.,  every  such  vessel  or  boat,  together  with  such  spirits  or  tobacco 
or  snuff,  shall  be  forfeited." 

The  forty- eighth  section  enacts,  "  That  every  person,  being  a  subject  of 
his  Majesty,  who  shall  be  found  or  discovered  to  have  been  on  board  any 
vessel  or  boat  liable  to  forfeiture  under  this  or  any  other  act  relating  to 
the  customs  for  being  found  or  discovered  to  have  been  within  any  of  the 
distances,  ports,  or  places  in  this  act  mentioned,  from  or  in  the  United 
Kingdom,  or  from  or  in  the  Isle  of  Man,  having  on  board  or  in  any 
manner  attached  thereto,  or  having  had  on  board  or  in  any  manner 
attached  thereto,  or  conveying  or  having  conveyed  in  any  manner,  such 
goods  or  things  as  subject  such  vessel  or  boat  to  forfeiture,  or  who  shall 
be  found  or  discovered  to  have  been,  within  any  such  distance  as  aforesaid, 
on  board  any  vessel  or  boat  from  which  any  part  of  the  cargo  or  lading  of 
such  vessel  or  boat  shall  have  been  thrown  overboard,  or  staved  or 
destroyed,  to  prevent  seizure,  shall  forfeit  the  sum  of  100^.  ;  and  that 
every  person,  not  being  a  subject  of  his  Majesty,  who  shall  be  found  or 
4i&covered  to  have  been  on  board  any  vessel  or  boat  liable  to  forfeiture 
for  any  of  the  causes  aforesaid,  within  one  league  of  the  coast  of  the 
United  Kingdom  or  of  the  Isle  of  Man,  or  within  any' bay,  harbour,  river, 
or  Greek  of  the  said  island,  shall  forfeit  for  such  offence  the  sum  of  100/." 

The  eighty-fifth  section  gives  jurisdiction  to  two  justices  to  convict  and 
levy  the  penalty,  or  commit  the  offender,  &c.,  in  default  of  payment. 

being 
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being  a  subject  of  his  Majesty,  who  shall  be  found  to  1834. 
have  been  on  board  any  vessel  liable  to  forfeiture  for 

The  King 

any  of  the  causes  aforesaid,  within  one  league  of  the  against 

Pereira. 

coast  of  the  United  Kingdom,  or  or  the  Isle  of  Ma7i,  or 
within  any  harbour  of  the  said  island,  shall  forfeit  100/. 
Sect.  85.  gives  to  two  justices  the  power  of  convicting, 
and  of  committing  in  default  of  payment  of  the  forfeiture. 
But  it  will  be  contended,  on  the  other  side,  that  this 
clause  is  repealed  by  st.  4  &  5  W.  4.  c.  13.  s.  1.,  so  far 
as  regards  the  infliction  of  pecuniary  penalties  for  the 
offences  in  that  act  afterwards  next  mentioned  {a).  But 
the  second  section  of  that  statute  enacts  only  that  every 
person  not  being  a  subject  of  his  Majesty,  found  to  have 
been  on  board  any  vessel  liable  to  forfeiture  for  any  of 
the  causes  aforesaid,  within  one  league  of  the  United 
Kingdom  or  the  Isle  of  Man,  shall  be  liable  to  imprison- 
ment ;  and  the  "  causes  aforesaid,"  by  the  earlier  part  of 
the  section,  include  all  causes  of  forfeiture  under  any 

(a)  The  first  section  of  stat.  4  &  5  W.  4.  c.  13.  enacts,  "  That  from  and 
after  the  passing  of  this  act  [22d  May  1834]  so  much  of  the  said  act 
[3  &  4  W.  4.  c.  53.]  as  .  .  .  .  imposes  certain  pecuniary  penalties  for  any 
of  the  offences  hereinafter  next  mentioned,  shall  be  and  the  same  is 
hereby  repealed," 

The  second  section  of  the  same  statute  enacts,  "  That  every  person, 
being  a  subject  of  his  Majesty,  who  shall  be  found  or  discovered  to  have 
been  on  board  any  vessel  or  boat  liable  to  forfeiture  under  the  said  or  any 
other  act  relating  to  the  customs  for  being  found  or  discovered  to  have 
been  within  any  of  the  distances  in  the  said  act  mentioned  from  the 
United  Kingdom  or  from  the  Isle  of  Man,  having  on  board  or  in  any 
manner  attached  thereto,  or  conveying  or  having  conveyed  in  any  manner, 
such  goods  or  things  as  subject  such  vessel  or  boat  to  forfeiture ....  and 
every  person,  not  being  a  subject  of  his  Majesty,  who  shall  be  found  or 
discovered  to  have  been  on  board  any  vessel  or  boat  liable  to  forfeiture  for  , 
any  of  the  causes  aforesaid,  within  one  league  of  the  United  Kingdom  or 
of  the  Isle  of  Man ;  and  that  all  persons  who  are  assembled,  &c.  shall, 
upon  being  duly  convicted  of  any  of  the  said  offences  before  any  two 
justices  of  the  peace,  be  adjudged  by  such  justices,"  &c.  (stating  the 
respective  punishments,  by  imprisonment  and  hard  labour,  for  a  first, 
second,  and  third  cfTcnce). 

preceding 
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18^34-.       preceding  act  relating  to  the  customs,  for  being  found 
to  have  been  within  any  of  the  distances  mentioned  in 

The  King  ^ 

against       3  &  4^      4.  c,  53.,  having  on  board,  &c.    So  that  this 

PeBEIRA.  1  •  1  1        \  rr 

second  section  does  not  touch  the  onence  of  bemg 
found  on  board  the  vessel  within  a  port,  and  such  an 
offence  is  clearly  distinguished  from  that  of  being  found 
within  the  specified  distance  from  the  coast.  It  follows, 
therefore,  that  the  latter  act  repeals  the  former  one,  so 
far  only  as  relates  to  the  pecuniary  penalty  inflicted  for 
being  on  board  the  vessel  within  the  specified  distance, 
which  is  only  one  of  the  offences  laid  in  the  present 
information.  Then  it  will  be  contended  that  the  forty- 
eighth  section  of  st.  3  &  4  4.  c.  53.,  though  repealed 
as  to  one  offence  only,  does  not  touch  the  other ;  for 
that  the  words  in  that  section,  "  bay,  harbour,  river, 
or  creek  of  the  said  island,"  refer  to  the  Isle  of  Man. 
But,  by  reference  to  the  third  section  of  the  same  act, 
it  appears  that  the  offence  which  subjects  the  vessel  to 
forfeiture  is  the  being  within  any  port,  harbour,  river, 
or  creek  of  the  United  Kingdon.  The  clause  of  sect.  48. 
creating  the  olfence  of  being  on  board  the  vessel  which 
is  liable  to  forfeiture  for  any  of  the  causes^  aforesaid, 
must  necessarily  be  interpreted  by  the  preceding  clause 
creating  the  liability  to  forfeiture,  and  specifying  the 
causes.  And,  in  the  earlier  part  of  the  48th  section, 
the  offence,  as  to  subjects  of  his  Majesty,  is  generally 
described  so  as  to  comprehend  the  being  on  board 
within  the  ports  of  the  United  Kingdom ;  and  it  cannot 
be  supposed  that,  in  this  particular,  the  legislature 
meant  to  distinguish  between  those  who  were  subjects 
and  those  who  were  not.  If  this  construction  be  not 
supported,  there  will  be  no  punishment  laid  upon  a 
foreigner  for  being  within  a  port  of  the  United  Kingdom 
on  board  a  vessel  liable  to  forfeiture.  The  clause  re- 
latin 
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lating  to  the  ports  was  first  introduced  in  st.  3  &  4  W.  4. 
C.53.;  the  statute  6  G.  4.  c,  108.  5.49.  contains  enact- 
ments only  as  to  being  within  particular  distances  from  the 
coast  (a).  It  was,  therefore,  intended  to  make  the  being 
on  board  within  the  port  a  substantive  offence.  The 
48th  section  may  be  interpreted  as  if  the  word  "  or " 
were  introduced  after  the  words  "  causes  aforesaid," 
which  latter  words  relate  only  to  the  liability  of  the 
vessel  to  forfeiture :  and  this  liability  is  not  disputed. 
Then  the  being  on  board  such  vessel  will  be  a  sub- 
stantive offence ;  and  the  w^ords  following  will  relate 
only  to  different  species  of  the  same  offence. 

Butt,  contra.  The  offences  created  by  the  48th  section 
of  the  St.  3  &  4  W,  4.  c,  53.,  as  to  a  person  not  a  subject 
of  his  Majesty,  are,  first,  the  being  on  board  within  one 
league  of  the  coast  of  the  United  Kingdom  or  of  the 
Isle  of  Man ;  secondly,  the  being  on  board  within  any 
bay,  harbour,  river,  or  creek  of  the  said  island.  It  is 
admitted,  on  the  other  side,  that  st.  4  &  5  W,^.  c.  13. 
s.  1.  repeals  the  provision  of  the  preceding  statute,  as  to 
the  first  of  these  offences.  As  to  the  second,  the  in- 
formation charges  that  the  defendant,  not  being  a  sub- 
ject &c.,  was  on  board  a  vessel  liable  to  forfeiture  within 
a  port  of  the  United  Kingdom,  and  within  one  league 
of  the  coast.  But  that  is  not  an  offence  at  all ;  the  latter 
clause  of  the  48th  section  of  st.  3  &  4  W,  4.  c.  53.  men- 
tions only  "  harbours  of  the  said  island,"  which  said 
island  is  the  Isle  of  Man.  This  may,  perhaps,  be  an 
accidental  omission  on  the  part  of  the  legislature,  but  it 
cannot  be  supplied  in  a  penal  statute.    It  is  true  that 

{a)  In  the  case  of  subjects.  But  in  the  case  of  persons  not  subjects, 
that  section  makes  it.  penal  to  be  found  to  have  been  on  board  &c.,  within 
any  bay,  harbour,  river,  or  creek  of  the  Isle  of  Man.  The  enactment  is 
copied  verbatim  in  the  latter  part  of  sect.  48.  of  3  &  4  W.  4.  c.  53. 

the 


1834. 

The  King 

against 
Pereira. 
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the  third  section  makes  the  vessel  liable  to  forfeiture 
when  within  a  port  of  the  Unitf?d  Kingdom ;  but  in  the 
48th  section  the  offence  of  being  on  board  is  restricted, 
in  the  case  of  a  person  not  a  subject.  The  insertion 
of  the  word  "or"  would  create  a  numerous  class  of 
offences  which  could  not  have  been  contemplated  by 
the  legislature. 

Lord  Denman  C.  J.  The  conviction  leaves  it  doubt- 
ful whether  the  defendant  be  proceeded  against  for  being 
on  board  the  vessel  within  the  port,  or  within  one 
leaijue  of  the  coast  of  the  United  Kingdom.  It  is  true 
that  he  might  be  charged  under  both  clauses  at  the 
same  time ;  but  a  party  ought  distinctly  to  know  what 
offence  is  insisted  on  against  him.  We  may,  however,  at 
present  take  the  conviction  in  the  alternative.  If  the 
charge  be  the  being  within  a  port  of  the  United  King- 
dom, that  is  not  an  offence^  under  the  48th  section  of 
stat.  3  &  4  JV,  4.  c.  53.  We  cannot  insert  the  word 
"  or,"  as  suggested  by  the  counsel  for  the  Crown,  nor 
stop  at  the  words  "  causes  aforesaid."  But  if  the  charge 
be  the  being  within  one  league  of  the  coast  of  the  United 
Kingdom,  then  it  rests  upon  an  enactment  which,  it  is 
admitted,  has  been  repealed  by  the  latter  statute. 

Taunton,  Patteson,  and  Williams  Js.  concurred. 

Butt  then  applied  to  the  Court  that  the  defendant 
might  be  ordered  to  be  discharged  without  being: 
brought  up  («),  upon  which  the  Attorney-General  said 
that  he  would  take  care  that  the  prisoner  should  be 
discharged ;  and  the  Court  thereupon  merely  made  the 
rule  absolute. 

(a)  It  appeared  by  the  affidavits  that  he  was  a  foreigner  in  indigent 
circumstances. 


1834. 

The  King 

against 
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1834. 


Doe  dem*  James  Williams  against  William  J^J'^^^fth 
Williams. 

Same,  dem.  Same,  against  different  Defendants 
in  four  other  Actions. 


''l^HE  plaintiff  served  declarations  in  these  five  eject-  The  rule, 
ments  (for  premises  in  Cornwall),  on  the  6th  or  5.1.,  that  no 

.  IT  11. 1       pleadino;  sub- 

March  1834.    Appearances  were  duly  entered,  and  the  sequent  to  the 
Defendants  delivered  pleas  in  the  several  actions  at  the  ^haj^^'lfe  flj^a 
chambers  of  the  Lord  Chief  Justice,  on  the  12th  of  >vith  any  officer 

'  of  the  Court, 

May.    On  the  13th  the  plaintiff,  conceiving  that  the  but  the  same 

_  shall  always  be 

pleas  ought  to  have  heen  delivered  to  him,  and  not  filed  delivered  be- 
tween the 

widi  a  Judge,  signed  judgment  by  default;  and  writs  of  parties,  does 
possession  were  afterwards  issued  in  the  several  causes,  pi'eadfngs  in 
returnable  on  the  3d  of  June,  under  which  possession  ^'^^LeTsTr'of  the 
was  fifiven  to  the  lessor  of  the  plaintiff  on  the  26th  of  Pj^i^tiff  having 

o  ^  obtamed  pos- 

Maij.    On  the  30th  the  parties  attended  before  Pat-  ^^^^^o"  ""^^r 

an  irregular 

teson  J.  at  chambers,  upon  a  summons  taken  out  on  judgment,  a 

Judge  at 

behalf  of  the  defendants;  and  upon  a  further  hearing,  chambers 
on  the  6th  of  June,  the  learned  Judge  made  an  order  of  the  judgment 
that  date,   "  that  the  judgments  signed  and  the  writs  possession ^ 
of  possession  issued  in  these  actions  be  set  aside  for  asiX^'^and  the 
irregularity,  and  that  the  sheriff  do  restore  possession  of  sheriff  restore 

''  ^  *  possession  of 

the  premises  without  costs."    The  lessor  of  the  plain-  the  j^remises. 

,  ,  .  Before  the 

tiffs  refusing  to  deliver  possession,  and  the  under-sheriff  order  was 

made  a  rule  of 
court,  defend- 
ant took  out  a  writ  of  restitution.  The  writ  was  sealed,  but  not  signed.  It  recited  that 
John  Doe  had  recovered  the  premises  from  Richard  Roe,  and  obtained  a  writ  of  possession 
under  an  irregular  judgment,  and  it  directed  the  sheriff  to  restore  possession  to  W.  W.,  the 
real  defendant : 

Held,  that  the  writ  of  restitution  was  irregular,  and  that  the  Judge's  order  was  irregular 
in  directing  the  sheriff  to  restore  possession,  whereas  the  order  should  have  been  upon  the 
party  in  possession. 

being 
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1834?.       being  unwilling  to  act  unless  upon  writs  of  restitution, 
"       the  defendants  sued  out  such  writs,  and  they  were 

Doe  dem. 

Williams     issued  On  the  12th  of  June  last"(«).    It  did  not  appear 

against  .  ,    .    .       .         ,  ip-i-,  t 

Williams,     that,  at  the  time  or  their  issuing,  the  order  ot  Patteson  J. 

had  been  made  a  rule  of  Court;  but  it  was  made  so 
the  same  day.  There  was  no  praecipe  for  the  writs. 
They  were  sealed  on  the  authority  of  the  learned 
Judge's  order,  and  without  having  been  signed,  the 
deputy  and  acting  sealer  of  the  writs  being  of  opinion 
that  signing  was  unnecessary.  The  defendants  were 
replaced  in  possession  under  the  writs.  In  this  term 
a  rule  was  obtained,  calhng  upon  the  defendants  to 
shew  cause  why  the  order  of  Patteso7i  J.,  and  the  rule 
of  Court  thereon,  should  not  be  set  aside;  and  why 
the  writs  of  restitution  should  not  be  set  aside  for  irre- 
gularity; and  why  the  tenant  or  tenants  in  possession 
of  the  premises  in  question  should  not  restore  pos- 
session of  the  same  to  the  lessor  of  the  plaintiff;  and 
why  the  defendants  should  not  pay  the  costs  of  the 
proceedings  and  of  this  application, 

FoUett  and  Smirke  now  shewed  cause.  The  plaintiff 
signed  judgment  on  the  ground  that  no  plea  had  been 
delivered,  presuming  that  the  case  fell  within  the  gene- 
ral rule,  Hil.  4  W.  4.  s.  1.  (Z>),  that  "  no  demurrer,  nor 
pleading  subsequent  to  the  declaration,  shall  in  any  case 
be  filed  with  any  officer  of  the  Court,  but  the  same 
shall  always  be  delivered  between  the  parties."  It  has 
been  decided,  as  to  one  of  the  sets  of  rules  lately  issued 
by  the  Judges,  that  they  do  not  apply  to  actions  of 
ejectment  [c].   The  object  of  the  rule  in  question  is,  that 

(a)  See,  as  to  the  form  of  the  writs,  page  386.,  post. 
{b)  5  B.  c^-  M.  xiv. 

(c)  See  Doe  dem.  Gillett  v.  i?oe,  1  Cro.  M.  ^  i?.  19.  ;  4  Tijr.  649.  ; 
and  Doe  dem.  Evans  v.  Roe,  ante,  p.  11* 

pleas 
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pleas  which  used  to  be  filed  should  now  be  delivered.  1834<. 
But  pleas  in  ejectment  never  were  filed ;   they  were  ' 

*^  Doe  dem. 

always  left  at  a  Judge's  chambers  with  the  consent-rule,  Williams 

...  ,  against 

which  is  signed  by  the  Judge  before  it  is  made  a  rule  Williams. 
of  Court.  The  action  of  ejectment  is  a  creature  of  the 
Court :  the  declaration  in  it  is  merely  process ;  and  the 
plea  does  not,  by  its  nature,  fall  within  rules  applicable 
to  other  pleadings.  The  rule  now  relied  upon  speaks  of 
filing  "  with  any  officer  of  the  Court."  A  Judge  or  his 
clerk  does  not  come  within  that  description.  ^  The  prac- 
tice, since  the  late  rules,  as  to  the  delivery  of  pleas  in 
ejectment,  has  been  that  pursued  in  the  present  case  (a). 
The  want  of  a  praecipe  does  not  vitiate  the  writs  of  re- 
stitution. The  praecipe  is  nothing  more  than  a  note  of 
instructions  to  the  officer  making  out  the  process.  In 
itself  it  is  merely  a  worthless  paper  {b).  With  respect 
to  the  signing,  it  appears  that  the  sealer  of  the  writs 
considered  it  unnecessary.  And  the  General  Rules, 
HiL  2  W,  4.  I.  75.  (c),  provide  that  "  it  shall  not  be 
necessary  that  any  writ  of  execution  should  be  signed ; 
but  no  such  writ  shall  be  sealed  till  the  judgment-paper, 
postea,  or  inquisition,  has  been  seen  by  the  proper 
officer."  And  by  the  next  rule  (76v),  "  a  writ  of 
habere  facias  possessionem  may  be  sued  out  without 
lodging  a  praecipe  with  the  officer  of  the  Court."  Both 
provisions  may  be  fairly  construed  as  extending  to 
vi^rits  of  restitution.  [Patteson  J.  It  will  be  contended 
that  the  writs  could  not  issue  upon  the  mere  authority 
of  a  Judge's  order.]  The  affidavits  state  that  the  order 
was  made  a  rule  of  Court  on  the  same  day  that  the  writs 

(a)  The  clerk  to  the  plaintiff's  attorney  stated  in  his  affidavit  some  in- 
stances of  a  contrary  practice  since  the  new  rule. 

(6)  See  Usborne  v.  Penndl,  10  Bing.  531. ;  and  Boyd  v,  Burancl, 
2  Taunt.  164.,  there  cited. 

(c)  3B.  <^  Ad.  385. 

of 
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of  restitution  were  sent  down.  It  was  the  desire  of  the 
learned  Judge  that  the  parties  should  be  restored  to 
their  former  situations  respectively ;  they  have  been  so  : 
and  if  the  lessor  of  the  plaintiff  considers  himself  as 
having  any  rights  under  the  present  circumstances,  he 
may  proceed  in  ejectment. 

Stephen  Serjt.,  contra.  First,  as  to  the  regularity 
of  the  judgments.  Admitting  that  pleas  in  ejectment 
were  not  filed  "  with  an  officer  of  the  Court "  before 
the  new  rules  (though  there  is  no  reason  for  saying  that 
a  Judge's  clerk  was  not  an  officer  of  the  Court  for  that 
purpose),  still  the  rule  HiL  4  W.  ^.  s.  \.  [a)  consists 
not  only  of  a  negative  part  (that  pleadings  shall  not  be 
filed),  but  of  an  affirmative  part,  that  they  shall  always 
be  delivered.  It  is  said  that  the  rule  does  not  apply  to 
actions  of  ejectment.  That  has,  indeed,  been  held  [h) 
with  respect  to  the  Rules  of  Court,  Mich.  3  W.  4i.  [c); 
but  the  reason  there  given  was,  that  the  rules  pur- 
port to  have  been  agreed  upon  in  pursuance  of  the 
Stat.  2  W.  4.  c.  39.,  which  is  for  uniformity  of  process 
in  personal  actions.  Now  the  enactment  under  which 
the  rule  here  in  question  was  made  (3  &  4  4.  c.  42. 
5.  1.)  applies  to  actions  at  law  generally.  [Paitesoji  J. 
The  rules  of  Hil.  4  W.  4.,  as  to  pleading,  were  made 
under  that  statute;  but  the  other  rules  of  the  same 
term,  of  which  that  in  question  is  one,  are  distinct,  and 
are  made  under  the  general  authority  of  the  courts.] 
At  all  events  the  reason  given  for  the  decision  upon  the 
former  rules  does  not  apply  here.    \_Taunton  J.  Whe- 

(a)  BB.  Ss:  Ad.  xiv. 

ih)  Doe  dem.  Gillelt  v.  Roe,  1  Cro.  M.  ^  li.  19.  ;  S.  C.  A  Tyr.  649. ; 
Doe  dem,  Evans  v.  Roe,  ante,  p.  1 1 .  (c)  4  B.  ^  Ad.  2. 

ther 


1834. 


Doe  dem. 
Williams 

against 
Williams. 
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ther  rightly  or  otherwise,  it  was  decided  («),  in  Easter  1834. 
term  of  this  year,  that  the  rule  in  question  does  not 

'  ^  Doe  dem. 

apply  to  the  plea  in  ejectment,  which  it  has  been  usual  Williams 

against 

to  deliver  at  a  judge's  chambers  with  the  consent  rule.  Williams. 
I  have  the  decision  written  down.]  The  rule  is  general 
enough  in  its  terms  to  include  ejectment.  Had  that 
not  been  intended,  it  must  be  supposed  that  the  Judges 
would  have  introduced  some  qualification ;  and  the 
same  observation  applies  to  other  rules  of  the  same 
series.  But,  however  this  point  may  be  decided,  the 
writs  of  restitution  are  irregular.  The  order  of  Paf- 
teson  J.  was,  merely,  that  the  writs  of  possession  should 
be  set  aside,  and  the  sheriff  restore  possession  of  the 
premises.  No  order  was  made  upon  the  lessor  of  the 
plaintiff,  consequently  he  was  not  liable  to  an  attach- 
ment for  disobeying.  And  the  under-sheriff  did  not  con- 
sider himself  authorised  by  such  an  order  to  take  any 
proceeding.  Then,  to  supply  the  want  of  authority,  the 
defendants  go  to  the  sealer  of  the  writs  for  the  purpose  of 
issuing  writs  of  restitution.  But  for  that  purpose  it  is 
evident  that  some  special  authority  was  requisite,  and 
that  was  not  supplied  by  the  order  of  the  learned  Judge. 
His  order  did  not  purport  to  award  writs  of  restitution ; 
nor  was  it  within  the  jurisdiction  of  a  Judge  at  chambers 
to  give  such  direction,  as  may  be  collected  from  the 
Anonymous  case  in  2  Salkeld  (b),  where  attachment  is 
pointed  out  as  the  remedy  when  a  judgment  is  set  aside 

(a)  Probably  in  the  bail  court,  where  Taunton  J.  sat  during  that  term. 
On  the  motion  for  a  rule  nisi  in  the  present  case  (Nov.  11th  ,  his  lord- 
ship said,  "  I  find  written  in  my  book,  opposite  the  rule  in  question, 
*  this  does  not  apply  to  the  plea  in  ejectment,  which  it  has  been  usual 
to  file  at  a  judge's  chambers.'  That  is  my  note,  and  the  matter  of  it  is 
not  a  mere  impression  upon  my  mind,  but  a  rule  of  practice  on  which  I 
have  acted." 

(6)  2M.  588. 

Vol.  II.  Cc  after 


386 


CASES  IN  MICHAELMAS  TERM 


1834.       after  execution,  for  irregularity,  and  no  scire  facias  for 
restitution  need  be  taken  out.    And  the  writ  of  restitu- 

DoE  dem. 

Williams  tion  Ues  Only  against  parties  to  the  record ;  Rex  et  Re^ 
Williams,  gina  V.  Leaver  (a).  Here  the  writ  recites  that  John 
Doe  had  irregularly  recovered  his  term  in  the  premises 
from  Richard  Roe,  and  obtained  a  writ  of  possession, 
and  it  then  directs  the  sheriff  to  cause  restitution  to  be 
made  "  to  William  Williams,  or  his  assigns,  at  whose 
instance  the  judgment  aforesaid  hath  been  set  aside  by 
us,  he  the  said  V/.  W.  being  landlord  and  owner,  and 
in  possession  of  the  tenements  aforesaid  (b) ; "  which  is 
altogether  inconsistent.  And  there  was  no  act  of  the 
Court  authorising  these  writs.  It  is  said  that  the  Court 
ought  not  to  interfere,  because  the  parties  have  been 
placed  in  the  same  situation  in  which  they  were  before ; 
but  the  lessor  of  the  plaintiff  has  lost  a  trial. 

Lord  Denman  C.J.  We  think  that  the  judgment 
was  irregular,  that  the  writs  of  restitution  were  wrong, 
and  that  the  order  to  the  sheriff  to  deliver  back  posses- 
sion was  also  wrong.  The  order  should  have  been  made 
upon  the  party,  not  the  sheriff.  The  rule  will,  there- 
fore, be  absolute  for  setting  aside  the  writs  of  restitution, 
and  so  much  of  the  order  as  is  directed  to  the  sheriff. 
The  rest  of  the  rule  will  be  discharged. 

Taunton,  Patteson,  and  Williams  J».  concurred. 

Rule  accordingly  (c). 

(a)  2  Salk.  587. 

[h)  After  the  teste  of  the  writ,  which  was  in  the  name  of  the  Lord  Chief 
Justice,  was  added,  "  By  order  of  Mr.  Justice  Patteson,  dated,"  &c. 

(c)  In  the  ensuing  vacation  the  lessor  of  the  plaintiff  again  signed 
judgment,  and  obtained  possession.  In  Hilary  term  1835,  a  rule  was 
obtained  on  behalf  of  the  defendants,  to  shew  cause  why  the  judgments 
and  writs  of  possession  should  not  be  set  aside ;  why  the  lessor  of  the 
plaintiff  or  other  persons  now  in  possession,  should  not  forthwith  restore 

possession 
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possession  of  the  premises;  and  why  the  lessor  of  the  plaintiff  or  his  IS34:. 

attorney  in  London,  or  attorney  in  the  country,  should  not  pay  to  the  de-   

fendants  respectively  all  costs  incurred  since  the  last  rule  in  these  causes.  Doe  dem. 
In  the  same  term,  January  29th,  cause  was  shewn,  and  the  rule  of  HU.  Williams 
4  W.  4.  was  again  insisted  upon  for  the  lessor  of  the  plaintiff.  The 
Court  (Lord  Denman  C.  J.,  Littledale,  WUliams,  and  Coleridge  Js.)  made 
the  rule  absolute  in  all  respects,  except  as  to  payment  of  costs  by  the 
attorney  in  the  country. 


LLIAMS. 


The  King  a^'ainst  Redfern.  T^^'^^^V 

*  Nov.  25th. 

RULE  was  obtained  in  this  term,  calling  on  the  The  prosecutor 
solicitor  of  the  Treasury  and  one  of  the  clerks  in  ment  for  mis- 
court  in   the  Crown  Office,   to  shew  cause  why  the  obS^n"the™^^ 
said  clerk  in  court  should  not  deliver  to  the  prosecutor,  or  "^'^^  certTfi- 
to  his  attorney  or  affent,  a  certificate  of  the  indictment  cate  of  hisbiU 

*'  "  havmg  been 

against  the  above  detendant  having  been  found  by  the  found,  for  the 

purpose  of  tak- 

Grand  Jury  in  this  Court,  on  payment  of  the  usual  fee  ing  out  a 

r       ^  -n  it  r    i  t      •       judge's  warrant 

tor  the  certificate  only.  In  support  or  the  application  against  the  de- 
it  was  stated  that,  on  the  indictment  (for  perjury)  being  ou"^obtaining 
found,  the  prosecutor  moved  the  Court  that  the  de-  of  thT inS^ 
fendant  might  find  bail,  which  was  granted ;  that  the 
prosecutor  thereupon  went  to  the  Crown  Office  and 
requested  the  clerk  in  court  for  this  prosecution  to 
furnish  him  with  the  usual  certificate  of  a  bill  having 
been  found,  for  the  purpose  of  obtaining  a  Judge's  war- 
rant to  arrest  the  defendant :  that  the  clerk  in  court  re- 
quired him  to  pay,  not  only  for  the  certificate,  but  for 
an  office  copy  of  the  indictment,  the  charges  for  both 
amounting  to  Si.  155.  10^7.:  that  the  copy  was  not  at 
that  time  made  out,  but  he  was  informed  that  he  must 
first  pay  the  fee :  and  the  certificate  was  refused  until 
he  should  have  paid  the  whole  amount  of  fees.  The 
indictment  was  of  great  length. 

C  c  2  Sir 
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Sir  John  Campbell^  Attorney- General,  now  shewed 
cause.  The  practice  has  immemorially  been  to  require 
a  prosecutor  applying  for  a  certificate  to  take  an  office 
copy  of  the  indictment.  That  and  the  certificate  toge- 
ther form  one  document.  The  judge  knows,  by  refer- 
ence to  the  indictment,  what  bail  he  ought  to  require. 
Since  the  statute  1 1  G.  4.  &  I  W.  4.  c.  58.,  the  officers 
have  no  interest  in  the  amount  of  fees  paid,  the  ascer- 
♦tained  value  of  their  offices  being  insured  to  them,  and 
any  surplus  over  such  value  being  received  by  them  only 
on  behalf  of  the  public.  The  practice  of  apprehending 
on  prosecutions  of  this  kind  has  been  greatly  abused, 
and  ought  not  to  be  facilitated. 

C  Chadwich  JoJtes,  contra.  There  is  no  reason  for 
obliging  a  prosecutor  to  pay  for  a  copy  of  the  indict- 
ment when  it  is  not  ready  for  him.  In  the  great 
majority  of  cases  the  certificate  is  not  accompanied  by  a 
copy  of  the  indictment.  [Lord  Denman  C.  J.  The 
officers  of  the  court  state  the  practice  to  be,  that  the 
(prosecutor  is  required  to  pay  for  a  copy,  but  that,  in  fact, 
nothing  is  usually  delivered  beyond  the  kind  of  abstract 
contained  in  the  certificate  {a),  Taunton  J.  The  copy 
does  not  seem  to  be  of  much  use.  I  have  never  had 
one  on  applications  to  me.]  If  it  is  any  protection  to 
the  defendant  that  the  judge  should  see  the  indictment, 
the  prosecutor  always  has  the  draft,  and  can  furnish  a 
copy  hhnself.  [Lord  Denman  C.  J.  That  is  not  so, 
practically.  The  bill  found  may  differ  from  that  pre- 
sented to  the  grand  jury.]  If  that  were  the  case,  the 
certificate  would  generally  shew  it.    The  certificate  is 

(•a)  See  precedents  of  certificates,  in  4  Cliitt.  Cr.  Law,  chapter  8. ;  2d  ed. 

sufficient 
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no  express  rule  of  court  requiring  a  copy  of  the  indict-  King 

ment  to  be  taken.  against 


Lord  Denman  C.  J.  The  only  reason  suggested  for 
the  practice,  in  point  of  principle,  is,  that  without  a 
copy  the  judge  cannot  know  what  the  indictment  con- 
tains. Yet  it  so  happens  that,  in  fact,  nothing  is  usually 
laid  before  the  judge  but  the  certificate,  and  that  appears 
to  be  quite  sufficient.  The  practice  has  been  to  require 
a  copy,  but  I  see  no  reason  that  it  should  not  be 
altered.    The  rule  will  be  absolute, 

Taunton,  Patteson,  and  Williams  Js.  concurred. 

Rule  absolute. 


Sarah  Till  Adam,  Executrix  of  John  Till  Tuesdar/i 
Adam,  aga 
of  Bristol. 


Adam,  against  The  Inhabitants  of  the  City 


IN  this  action  the  following  case  was  stated  for  the  The  premises 

•  •         f         n       .  of  A.,  a  termor, 

opmion  ot  the  Court,  pursuant  to  stat.  3  &  4  ^.  4.  having  been 
c.  42.  s,  25.  ^ 

riotous  assem- 

The  Corporation  of  the  City  of  Bristol  bejng  seised  p|fedi;ithTri 
in  fee  of  a  house  and  warehouse  in  the  said  citv  and  requisites 

of  Stat.  7  & 

county  of  the  same  city,  demised  the  same,  by  inden-  »  G.  4.  c.  3i., 

and  commenced 

ture,  to  one  Edward  Player^  for  a  term  of  forty  years,  an  action 

c  1  1       ^    -» -  against  the 

commencmg  from  the  25th  of  March  1818,  subject  inhabitants  of 

the  city  and 
county,  within 

three  months  from  the  offence.    Before  verdict  or  judgment,  and  after  the  expiration  of  the 
three  months,  A.  died.    His  executrix  commenced  an  action  against  the  inhabitants  onihi 
seventh  day  from  ^.'s  death:  Held,  that,  supposing  an  executrix  entitled  to  sue  in  any 
such  case  (as  to  which  the  Court  gave  no  opinion),  the  action,  having  beea  commenced 
•more  than  three  months  from  the  offence,  was  too  late,  under  the  provision  in  section  3. 


C  c  S 


{amongst 
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(amongst  other  things)  to  a  covenant  to  repair,  and  to 
rebuild  in  case  the  premises  should  be  destroyed  by 
fire,  by  virtue  of  which  demise  the  said  Player  entered 
into  possession.  He  afterwards,  in  1822,  assigned  the 
house  and  warehouse  to  John  Till  Adam,  for  the  then 
residue  of  the  term,  subject  to  the  above  covenants. 
In  1829,  J".  T.  Adam,  being  in  possession  under  the 
said  assignment,  granted  by  indenture  an  underlease  of 
the  premises  to  one  Thomas  Webb,  for  seven  years, 
commencing  from  the  24th  of  June  then  last,  at  a 
yearly  rent  of  85/.,  with  a  proviso  that  if,  during  the 
last-mentioned  term,  the  premises  should  be  destroyed 
by  fire,  the  payment  of  rent  should  cease.  Webb 
entered  under  the  last-mentioned  demise,  and  after- 
wards, on  the  31st  of  October  1831,  during  his  posses- 
sion as  tenant  to  J,  T.  Adam,  the  house  and  warehouse 
were  feloniously  burnt  by  a  riotous  and  tumultuous 
assembly.  The  said  J.  T.  Adam,  being  a  person  dam- 
nified, within  due  time  complied  with  all  the  requisites 
of  the  statute  7  &  8  G.  4.  c.  31.,  to  entitle  l^imself  to 
maintain  his  action,  and  recover  full  compensation  for 
the  damage  done  to  him  from  the  inhabitants  of  the  city 
of  Bristol,  and  county  of  the  same  city,  within  which 
the  offence  was  committed :  and,  on  the  20th  of  Ja- 
nuary 1832,  he  commenced  an  action  upon  the  case  by 
original  writ  against  the  defendants,  to  recover  such 
compensation.  The  defendants  duly  appeared  to  the 
action;  but,  on  the  17th  of  May  1832,  pending  the 
said  action,  and  before  verdict  or  judgment,  the  said 
j.  T,  Adam  died,  in  consequence  of  which  the  action 
abated. 

The  plaintiff  was  the  executrix  of  the  said  J".  T. 
Adam,  and,  on  the  24th  of  May  1832,  she,  as  such 

executrix, 
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executrix,  sued  out  an  original  writ  against  the  said 
defendants,  which  alleged  the  suing  out  of  the  said  writ 
by  the  said  J.  T,  Adam  in  his  lifetime,  the  contents  of 
that  writ,  and  the  several  facts  above  stated  in  this  case, 
and  demanded  compensation  for  the  damage  and  injury 
therein  alleged  to  have  besn  sustained  by  the  said 
J.  T.  Adam  in  his  lifetime,  and  by  the  plaintiff  as  his 
executrix  since  his  death,  by  means  of  the  aforesaid 
offence. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiff  was  entitled  to  maintain  this  action,  and  to 
recover  therein  compensation  for  the  damage  done  to 
the  said  house  and  warehouse,  and  by  the  destruction 
thereof,  as  before  mentioned. 

The  case  was  argued  [a)  on  an  earlier  day  in  this 
term  [Friday^  November  21.). 


1834. 


Adam 
against 
The  Inhabit- 
ants of 
Bristol. 


Coleridge  Serjt.,  for  the  plaintiff.  This  action  is 
founded  on  stat.  7  &  8  G.  4.  c.  31.,  which  was  passed 
in  lieu  and  extension  of  many  previous  acts  giving  reme- 
dies against  the  hundred  [b).  The  Riot  and  Black  Acts, 
1  G.  1.  St.  2.  c.  5.  55.4.  and  6.,  9  G.  I.  c.  22.  s.  7., 
and  57  G.  3.  c.  19.  5.38.,  were  among  these;  and 
the  enactments  of  these  three  acts  were  understood 
to  be  in  the  nature  of  a  civil  remedy.  Thus  stat. 
1  G.  1.  sf.2.  c.  5.  5.6.  was  treated  as  a  remedial  act 
in  Ratcliffe  v.  Ede7i  (c),  Hyde  v.  Cogan  {d),  and  Wil- 
7not  V.  Horton{e),  and  received  a  liberal  construction 
accordingly.    Buller  J.,  in  Hyde  v.  Cogan  (r/),  insisted 

(a)  Before  Lord  Denman  C.  J.,  Taunton,  Patteson,  and  Williams  Js. 
(6)  The  act  which  repealed  the  former  statutes  from  and  after  the  30th 
of  June  1827,  is  7  &  8  G.  4.  c.  27. 

(c)  2  Cowj).  485.  (d)  2  Doug.  699. 

(<r)  Note  [3]  to  Hi/de  v.  Cogan,  2  Doug.  702. 

C  c  4  upon 
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1834'.       upon  its  remedial  nature,  distinguishing  the  part  which 
'      related  to  the  remedy  against  the  hundred  from  the 

Adam 

against  penal  part:  d  fortiori  the  late  act  must  be  liberally 
ants  of  construed,  for  it  relates  exclusively  to  the  remedy 
against  the  hundred,  and  its  object  was  to  extend  the 
remedy.  Thus  the  time  for  going  before  the  justice  is, 
by  s,  3.,  extended  from  four  days  (the  time  named  in 
Stat.  9  G.  1.  c.  22.  s.  8.)  to  seven:  and  the  doubts  which 
had  been  raised  as  to  the  right  to  recover  for  furniture 
[Ratcliffe  v.  Eden  («),  Hyde  v.  Cogan  [h) ),  are  removed 
by  the  second  section,  which  expressly  includes  "  any 
fixture,  furniture,  or  goods  whatever." 

Two  objections  will  be  made  to  the  right  to  recover 
in  this  case:  first,  that  the  action  does  not  lie  for  exe- 
cutors ;  secondly,  that  this  action  is  brought  too  late. 

First.  The  remedy  is  given  to  "  the  person  or  persons 
damnified"  (5.  2.)  5  but,  as  the  remedy  is  not  for  personal 
injuries,  but  for  injury  to  property,  executors  are  dam- 
nified, the  interest  being  a  chattel.  The  rule,  actio 
personalis  moritur  cum  persona^  was  broken  in  upon  by 
Stat.  4  Ed,  3.  c.  7.,  which  gives  executors  a  remedy  for 
trespasses  done  to  their  testators,  "  as  of  the  goods  and 
chattels  of  the  same  testators  carried  away  in  their 
life;"  by  an  equitable  construction  of  which  executors 
may  recover,  in  various  forms  of  action,  for  injury 
done  to  the  personal  estate;  note  (1)  to  Wheatley 
V.  Lane  (c),  and  Le  Mason  v.  Dixon  {d),  there  cited ; 
cases  in  1  Williams  on  Executors^  p.  5 1 1 ,  5 1 2.  [  Taun- 
ton J.  An  action  of  debt  for  not  setting  out  testator's 
tithes  (^)  lies  for  executors.]    That  is  the  stronger, 

(a)  2CQWp.4&5,        {b)  2  Doug.  699.        (c)  1  Wms.  Saund.  217, 
(d)  W.  Jones,  173.   S.  C.  Latch,  167.,  Poph.  189. 

{e)  On  Stat.  2  &  3  Ed.  6.  c.  13.  5.  1.  See  Mr.  Justice  Moretons  Case, 
1  Vent.  30c   S.  C.  1  Sid.  407.  HoU  v.  Bradford,  1  Sid.  88. 

because 
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because  the  parson  had  no  vested  right  in  the  tithes  till 
they  were  set  out.  The  executor,  under  stat.  8  Ann, 
c.  14.  5.  L,  may  sue  the  sheriff  for  removing  goods  in  the 
testator's  lifetime  without  paying  the  testator  a  year's 
rent ;  Palgrave  v.  Windham  [a) ;  yet  the  landlord  had 
no  vested  right  in  the  goods.  Executors  are  now 
enabled  generally  to  sue  for  injuries  to  the  testator's 
real  estate  by  stat.  3  &  4  4.  c,  42.  s.  2.  That 
statute  passed  after  the  present  action  accrued,  and  this 
is  not  an  action  for  an  injury  to  the  real  estate:  but,  if 
the  legislature  had  considered  such  an  interest  as  the 
present  to  be  unprotected,  they  would  have  added 
words  to  enable  executors  to  sue  for  injuries  to  chattel 
interests  of  the  testator. 

Secondly,  The  defendants  will  rely  upon  the  words 
at  the  end  of  section  3. ;  "  provided  also,  that  no  per- 
son shall  be  enabled  to  bring  any  such  action,  unless 
he  shall  commence  the  same  within  three  calendar 
months  after  the  commission  of  the  offence."  This  is 
the  second  of  two  provisions  in  the  section :  the  first 
relates  to  the  preliminary  steps  to  be  taken  by  the 
person  damnified,  or  his  servant,  within  seven  days.  It 
is  enough,  so  far  as  this  first  proviso  is  concerned,  that 
the  parties  there  designated  should  take  the  steps  :  it  is 
not  necessary  that  they  should  be  taken  by  the  plaintiff; 
so  that  if  the  testator,  having  performed  the  acts  there 
required,  had  died  on  the  eighth  day,  the  executor  (if 
the  first  objection  fail)  might  well  have  sued  within  the 
three  months.  The  second  proviso  has  been  complied 
with ;  for  the  testator  did  bring  his  action  within  the 
three  months ;  although  it  is  true  that  the  present 

(a)  1  Str.  212.  S.  C.  more  fully,  as  to  this  point,  9  Vin.  Abr.  Distress 
(O.  3.). 

plaintiff 
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plaintiff  in  the  action  did  not  do  so.  But  it  is  enough 
that  the  requisite  of  the  section  has  been  once  satis- 
fied, for  the  section  does  not  create  the  remedy,  but 
imposes  a  restriction.  This  was  the  construction  put 
upon  the  statute  of  limitations  (Slja.  1.  c.  \6.  s.  3.) 
in  Kinsey  v.  Heijmrd[a),  There  an  administratrix 
sued  after  the  lapse  of  six  years,  the  intestate  having 
sued  in  due  time,  and  the  action  having  abated  by 
the  death  of  the  plaintiff :  and  Treby  C.  J.,  in  giving 
judgment,  said,  "  Though  this  writ  is  not  good  to 
continue  the  former,  and  by  such  means  to  avoid  the 
statute  of  limitations,  yet  the  plaintiff  here  ought  to 
recover,  notwithstanding  the  said  statute  pleaded.  For 
the  statute  is,  that  actions  upon  the  case,  &c.  shall 
be  sued  within  the  six  years,  &c.  {b) ;  and  for  this 
reason,  where  an  action  is  sued  within  the  six  years, 
that  seems  to  be  excepted  out  of  the  words  of  the 
statute ;  and  that  if  an  action  is  sued  within  the  said 
time,  the  party  is  out  of  the  purview  of  the  act,  and 
at  liberty  to  prosecute  the  said  action,  or  to  sue  another 
action  at  any  time  not  restrained  or  limited  by  the 
statute."  The  Court  there  required  the  fresh  action 
to  be  commenced  in  a  reasonable  time,  which  they  held 
to  be  a  year.  It  is  true  that  this  judgment  was  after- 
wards reversed ;  but  that  was  because  the  continuances 
of  the  first  writ  were  not  shewn,  the  consequence  of  which 
was  that  nothing  appeared  to  have  been  done  on  the  first 
writ  for  more  than  five  years  back.  Here  the  provision 
which  has  in  view  to  secure  the  speedy  prosecution  of 
the  offenders,  has  been  satisfied.  The  period  which  the 
Court,  without  any  express  provision  in  stat.  21  Jac,  1. 


(a)  1  Ld.  Rayvu  432,  434. 

{b)  The  statute  adds,  *'  and  not  after.' 


c.  16., 
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c.  }  6.,  has  allowed  for  the  executor  to  sue,  has  been  at 
one  time  a  year,  at  another  fourteen  months  ;  and  now  it 
is  settled  to  be  a  reasonable  time ;  2  Williams^ s  Executors 
(part  5.,  b.  1 .  ch.  1 .),  p.  1 156.  In  Wilcocks  v.  Muggins  (a) 
it  was  said  by  the  Court,  "  that  the  most  that  had 
ever  been  allowed  was  a  year,  and  that  within  the  equity 
of  the  proviso  {b)  in  the  statute,  which  gives  the  plaintiff 
a  year  to  commence  a  new  action,  where  the  judgment 
is  arrested  or  reversed."  And  they  added,  "  Indeed  if 
the  second  executor  had  been  retarded  by  suits  about 
the  will  or  administration,  and  he  had  shewn  that  in 
pleading,  it  would  have  been  otherwise,  because  then 
the  neglect  would  have  been  accounted  for."  In  Lo7'd 
Middleton  v,  Forbes  and  Wife,  in  Error  (f ),  it  was  said 
that  the  statute  of  James  did  not  bar  the  action,  but  only 
took  away  the  remedy ;  and  the  Court  allowed  the 
plaintiff  below  to  recover,  where  the  original  action  had 
been  commenced  in  time,  and,  the  suit  having  abated  by 
marriage,  a  new  writ  was  sued  out  within  two  terms.  It 
may  be  also  said  that,  here,  the  failure  of  justice  which 
would  ensue  from  holding  the  words  to  be  an  absolute 
bar,  creates  a  necessity  which  will  justify  the  Court  in  ex- 
pounding the  statute  so  as  to  give  a  right  of  action  con- 
trary to  the  letter  of  the  enactment,  even  admitting  the 
letter  to  be  against  the  plaintiff.  Instances  of  such  exr- 
positions  are  given  in  Com,  Dig,  Parliament,  (R.  18.), 
from  the  Second  Institute,  Thus  an  assize  of  novel 
disseisin  of  a  commote  in  Wales  might  be  taken  in  the 
county  of  Gloucester,  though  by  Magna  Charta  (9  H,  3. 
c.  12.)  assizes  of  novel  disseisin  were  not  to  be  taken 
but  in  their  own  shires  {d) :   the  statute  of  Merton 

(a)  2  Str.  907.  (6)  Stat.  21  Jac.  I.  c  16.  4. 

(t?)  Willes,  259,  note  (c)  to  JCarver  v.  James.  See  Higgins  v.  Scotty 
2  B.^Ad.  413.  (rf)  2  Inst.  23. 

(20  H.  3. 


1831. 
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1834.      (20  H.  3.  c,  3.)  provides  that  a  redisseisia  shall  be  tried 
by  the  first  jurors  (that  is,  those  who  tried  the  first  dis- 

Adam 

against      scisin)  and  others  ;  yet,  if  the  first  disseisin  were  not 

The  Inhabit-       .    .  ,      .  „     ,  .  .  •  ,  i    ,  i 

ants  of      tried  by  jurors  at  all,  the  redisseism  was  triable  by  the 


Bristoi.. 


others  only  (a) :  the  statute  of  Marlehridge  (52  H.  3.  c.  4.) 
enacts  that  none  shall  cause  a  distress  to  be  driven  out 
of  the  county  where  it  was  taken ;  yet,  if  the  tenancy  be 
in  one  county  and  the  manor  in  another,  a  distress 
taken  in  the  tenancy  may  be  driven  to  the  manor  {b) :  and 
though  the  same  statute  {c.  22.)  enacts  that  none  may 
cause  his  freeholders  to  swear  against  their  wills,  yet 
they  may  be  compelled  by  distress  to  swear  to  inquire 
for  the  lord  of  all  the  articles  belonging  to  the  court 
baron  or  hundred  {c) :  and  Lord  Colie,  in  pointing  out 
an  enlarged  interpretation  of  another  part  of  the  same 
statute  {c,  6.)}  says  (c?),  "  The  ancient  sages  of  the  law 
(that  I  may  say  it  once  for  all)  did  ever  apply  the 
remedy  to  the  mischief."  It  may  be  said  that  such  prin- 
ciples of  interpretation  are  applicable  to  old  statutes 
only,  which  were  shortly  worded;  but  the  application 
is  not  confined  to  them.  Thus,  in  Ethersey  v.  Jack- 
son {e)  the  plaintiff  was  allowed  to  enter  a  suggestion, 
and  assign  breaches  on  a  bond,  after  issue  joined 
on  non  est  factum  ;  though  the  statute  8  h  9  W,Z, 
c.  11.  5.8.  provides  for  such  suggestion  in  cases  only 
of  a  judgment  on  demurrer,  by  confession,  or  upon 
nil  dicit :  and  this  decision  was  sanctioned  in  Johnes  v. 
Johnes  (g).  Here,  all  that  is  asked  is  that  the  Court 
will  construe  the  second  proviso  of  sect.  3.  as  the  first 
must  be  construed;  that  is,  without  requiring  that  the 

(a)  2  Inst.  84.  {b)  2  Inst.  106. 

(c)  2  Inst.  142.  (d)  2  Inst.  no. 

{e)  8  T.  R.  255.  (gj  3  Dow.  14. 

party 
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party  to  the  present  action  should  be  the  same  party  1834. 
who  has  performed  the  condition  of  commencinoj  an 

^  °  Adam 

action  within  the  three  months.  against 

The  Inhabit- 
ants of 

^       T-^.  ,  Bristol 

Joseph  AddtsoTi,  contra.  Pn'st,  the  executor  cannot 
sue  at  all.  The  action  at  common  law,  against  the 
party  committing  the  injury,  would  be  trespass  quarc 
clausim  fregit :  and  it  has  never  been  held  that  st. 
4  Ed.  3.  c.  7.  was  applicable  to  injuries  committed  upon 
the  chattels  real  of  the  testator.  In  Emerson  v.  Emer- 
son (a)  it  was  held  that  an  executor  might  sue  for  cutting 
and  carrying  away  growing  corn  from  the  testator's 
freehold,  because  growing  corn  was  a  chattel.  No  dis- 
tinction was  drawn  between  freeholds  and  terms  of  years : 
but  it  was  admitted  that,  if  the  action  had  been  trespass 
quare  clausum  fregit,  it  would  not  have  lain.  The  cases  of 
ejectment,  quare  impedit  {b),  and  ravishment  of  ward  (c), 
may  appear  at  first  sight  to  countenance  such  an  exten- 
sion ;  but  in  those  actions  the  damage  complained  of 
continues;  for  in  ejectment,  the  remaining  term  is  re- 
covered ;  in  quare  impedit,  the  presentation ;  in  ravish- 
ment of  ward,  a  restitution  of  the  ward  (d).  With 
respect  to  stat.  3  &  4  4.  c.  42.  s.  2.,  the  recital  in  that 
section  is,  that  "  there  is  no  remedy  provided  by  law  for 
injuries  to  the  real  estate  of  any  person  deceased,  com- 
mitted in  his  lifetime."  It  is  observable  too  that  there 
the  remedy  is  given  only  where  the  injury  is  committed 

(a)  1  Vent.  187. 

(6)  Wentworth,  Exec.  ch.  vi.  p.  164.  14th,  Jeremy's,  edition, 
(c)  Yearb.  Hil  1 1  i7.  4.  54. 

(rf)  See  2  Inst.  90,  437, 439,  440.  If  the  ward  was  married  before  the 
plaintiff  could  recover  him,  the  plaintiff  recovered  the  value  of  the  mar- 
riage. See  judgments  in  Townesend's  Second  Book  of  Judgments,  147.  tit. 
Gard.  (6),  (7). 

within 
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1834.  within  six  months  before  the  part3'*s  death  ;  which,  if  the 
"^^^  section  were  in  other  respects  applicable  to  the  present 
against      case,  would  bar  this  plaintiff  by  length  of  time. 

The  Inhabit-  r  J  & 

ants  of  Secondly,  the  action  is  at  all  events  too  late.  The 

Bristol. 

decisions  on  stat.  21  Ja.  1.  c.  16.  5.  3.  are  inapplicable. 
That  statute  restricted  common  law  rights.  Here  the 
right,  as  well  as  the  restriction,  is  created  by  the  sta- 
tute ;  and,  therefore,  a  party  endeavouring  to  avail  him- 
self of  the  right  must  shew  that  he  has  complied  with  the 
statute  in  all  particulars.  This  rule  has  been  applied, 
even  where  one  statute  creates  the  right,  and  a  subse- 
quent one  the  restriction.  The  limitations  imposed  by 
stat.  31  Eliz.  c.  5.  s.  5.,  as  to  the  time  of  bringing  penal 
actions,  furnish  an  instance.  The  distinction  between 
the  decisions  on  that  act  and  stat.  21  Jac,  1.  c.  16.  s.  3. 
is  thus  explained  by  Serjeant  Williams  {a).  "  The  rea- 
son given  in  1  Levinz.  110.,  Lee  v.  Rogers"  (for  the 
necessity  of  pleading  the  statute  of  limitation^)  that 
the  statute  was  made  for  the  ease  of  those  who  will 
take  advantage  of  it,  and  the  Court  will  not  give  a 
defendant  the  advantage  of  it  unless  he  pleads  it, 
though  true  as  a  proposition  of  law,  does  not  appear 
to  be  satisfactory.  Perhaps  the  true  ground  of  distinc- 
tion between  the  statute  of  limitations,  and  the  statute 
31  Eliz,  and  other  statutes  limiting  penal  actions  to  a 
definite  period,  may  be  this ;  the  former  statute  limits 
those  actions,  where  a  debt  or  other  cause  of  action  is 
already  vested  in  the  plaintiff  by  means  of  some  con- 
tract, or  other  transaction,  between  the  plaintiff  and 
defendant,  prior  to  the  bringing  of  the  action ;  but  in 
penal  actions,  the  duty  or  right  of  action  attaches  in  the 

(a)  2  Wms.  Saund.  63  (a) ;  note  6  to  Hodsden  v.  Harridge. 

plaintiff 
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plaintiff  merely  by  bringing  the  action,  and  did  not 
exist  in  him  before."  A  better  ground  of  the  distinction 
seems  to  be  that,  where  a  statute  gives  a  right  of  action, 
the  party  suing  must  bring  himself  within  the  statutory 
provisions  on  the  subject.  The  doctrine,  that  a  reason- 
able time  was  to  be  allowed  to  an  executor  to  bring  his 
action,  under  stat.  21  Ja.  1.  c,  16.,  was  founded  on  an 
equitable  enlargement  of  the  fourth  section,  which  allows 
to  the  plaintiff,  his  heirs,  executors,  or  administrators, 
a  year  for  commencing  a  new  action,  after  a  reversal, 
or  arrest,  of  judgment,  or  reversal  of  an  outlawry  of 
the  defendant.  If  compliance  with  the  statute  in  the 
first  instance  were  enough,  the  fourth  section  would 
have  been  unnecessary.  The  judgment  in  Kinsey  v. 
Hey^ward  {a)  was  reversed.  \_Taunton  ^.  The  reversal 
was  not  on  the  point  cited  here  for  the  plaintiff]  In 
Wilcocksv,  Hiiggins{h)  there  is  only  a  dictum  for  the 
point  now  urged,  judgment  having  been  given  for  the 
defendant.  In  Gargrave  v.  Every  (c)  the  statute  of  limit- 
ations was  pleaded  to  an  action  by  an  executor,  who 
replied  that  the  defendant  had  promised  within  six  years 
of  an  original  sued  out  by  the  testator,  which  had  abated 
by  his  death;  and  the  replication  was  held  ill  on  de- 
murrer. {Patteson  J.  Fourteen  months  appear  to  have 
been  allowed  to  the  executor  in  Lethbridge  v.  Chap- 
man ((i).] 

The  enlarged  applications  of  the  ancient  statutes 
supply  no  analogy  here.    Lord  Ellenborough,  in  Wilson 

(a)  1  Ld.  Raym.  432.  (6)  2  Str.  907. 

(c)  1  Lulw  261.  cited,  15  Vin.  Abr.  Limitation,  (A.)  pi.  8.  p.  103.  It 
does  not  appear  that  the  record  in  this  case  shewed  how  soon  after  the 
testator's  death  the  executrix  commenced  her  action. 

(d)  Cited  in  Fitxgib.  171.  15  Vin.  Ahr.  Limitation,  (A.)  pi.  8.  p.  103. 

v.  Knuhley 
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1834.  V.  Knubley  {a),  speaking  of  the  equitable  constrnction 
^^^^  put  on  Stat.  4  Ed.  3.  c,  7.  says,  "  That,  it  must  be  re- 
agaiyist       membered,  is  a  very  ancient  statute,  passed  at  a  period 

The  Inhabit-  *;  ^  *         ^  ^ 

ants  of      when  no  great  precision  of  language  prevailed."  More 

Sristol. 

modern  statutes  have  been  strictly  construed;  st.  23  JF/.8. 
c.  15.  s.  1.,  and  st.  4jiz.  1.  c.  3.  s.  2.,  though  they  appear 
to  give  costs  to  defendants  generally,  have  not  been  ap- 
plied to  cases  where  the  plaintiffs  necessarily  sue  in  their 
representative  characters  (h).  The  stat.  3  G.  2.  c,  25. 
s.  15.  enables  the  Courts  at  Westminster  to  grant  a  special 
jury  on  any  issue  joined  in  any  action  depending  before 
them;  yet  it  is  not  granted  upon  a  writ  of  inquiry. 
Stat.  6  G.  4.  c.  50.  5.  34.,  enabling  a  judge  to  certify 
after  verdict  for  the  costs  of  a  special  jury,  was  not 
applicable  to  cases  of  nonsuit  (c).  In  Webb  v.  Jiggs  (d) 
f  it  was  held,  that  stat.  8  Ann.  c.  14.  s.  4.,  which  gives  an 

action  of  debt  for  arrears  of  rent,  "  due  upon  aiiy 
lease  or  demise  for  life  or  lives,"  does  not  apply  to  the 
arrears  of  an  annuity  or  yearly  rent  created  by  devise, 
payable  out  of  land  by,  and  during  the  life  of,  one  to 
whom  the  land  is  devised  for  life.  In  Brandling  v. 
Barrington  {e\  it  was  held  that  stat.  8  Ann^  c.  14.  s.  1., 
which  directs  the  sheriff,  upon  goods  being  taken  "  by 
virtue  of  any  execution,  on  any  pretence  whatsoever," 
to  pay  a  year's  rent  to  the  landlord,  did  tiot  apply  to  a 
case  of  seizure  by  virtue  of  a  writ  of  pone  per  vadios 
from  the  Court  of  Pleas  at  Durham,  where  the  goods, 
being  forfeited  to  the  bishop  on  default  of  the  owner, 
were  by  the  bishop  assigned  to  the  party  who  sued  out 

(a)  7  East,  134.  (6)  Tidd's  Pr.  978,  981.  (9th  ed.). 

(c)  Wood  V.  Grimwood,  10  B.  ^  C.  699.    But  now,  by  stat.  3&4W.4. 
c.  42.  s.  35.  f  the  power  is  extended  to  cases  of  nonsuit. 

(d)  4  M  4^-5.  113.  {e)  6B.  ^  C.  467. 

the 
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the  writ,  in  satisfaction  of  his  damage;  and  Lord 
Tenterden  said,  "  I  cannot  forbear  observing,  that  I 
think  there  is  always  danger  in  giving  effect  to  what  is 
called  the  equity  of  a  statute,  and  that  it  is  much  safer 
and  better  to  rely  on  and  abide  by  the  plain  words, 
although  the  legislature  might  possibly  have  provided 
for  other  cases  had  their  attention  been  directed  to 
them.'* 


1834. 


Coleridge  Serjt.,  in  reply.  Executors  may  sue  for 
a  trespass  to  a  chattel  real  of  the  testator ;  ejectment 
is,  in  principle,  a  trespass  of  that  sort ;  Peytoe's  case  (rt), 
and  Year-hook,  HiL  7  H.  4<.  6.,  there  cited  (b) :  and 
other  instances  are  given  in  1  Williams  on  Executors, 
513.  (c).  The  question  is,  whether  the  executor  gets  a 
less  beneficial  estate  in  consequence  of  the  injury.  It  is 
a  fallacy  to  assume  that  the  remedy  against  the  hundred 
was  created  by  statute :  there  was  originally  a  civil 
remedy  against  the  actual  wrongdoers  at  common  law ; 
then,  when  the  wrongful  act  was  made  a  felony,  the  civil 
remedy  was  modified  into  the  present  shape.  These  two 
purposes  are  effected  by  the  two  acts  passed  in  the  same 
session,  7  &  8  G.  4.  c.  30.  and  c.  31. ;  which  acts  should 
be  considered  as  a  single  enactment.  It  is  argued,  that 
a  single  proceeding  within  the  time  limited  by  stat. 
21  Jac,  1.  c.  16.  s.  3.  was  not  enough  to  satisfy  the  act, 
because  otherwise  the  fourth  section  of  that  act  would 
have  been  unnecessary  :  but  the  object  of  the  fourth 
section  was  to  provide  for  particular  cases  in  which  a 


(a)  9  Rep.  11, b.  (b)  78.  b. 

(c)  Part  ii.  b.  S.  ch.  1.  s.  1.;  Slide's  case,  4  J?e;j.  95.  a.;  and  Doe  dem. 
Shore  v.  Porter,  3  T.  R.  13.,  are  cited. 


Vol.  IL 


Dd 


final 
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final  judgment  had  been  given  against  the  plaintiff;  it 
had  no  reference  to  cases  where  the  first  writ  had 
abated.  In  Knight  v.  Bate  (a)  Lord  Mansfield  seemed 
to  consider  that,  where  a  private  act  limited  a  right  of 
action  to  six  months,  and  a  party  commenced  it  in 
time,  but  the  action  abated  by  the  defendant's  death, 
the  plaintiff  might  revive  it  against  the  heir  within 
the  six  months. 

Ciir,  adv.  imlt. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

Two  questions  arise  in  this  case.  First,  Whether 
the  executor  of  a  termor  for  years  can  in  any  case 
maintain  an  action  upon  the  statute  7  &  8  Geo.  4. 
c.  31.  5.  2.  for  an  injury  to  the  premises  under  lease 
sustained  in  the  lifetime  of  his  testator;  secondly, 
Whether,  if  such  action  be  duly  commenced  and  pro- 
secuted by  the  termor,  and  abate  by  his  death  more 
than  three  calendar  months  after  the  offence  committed, 
his  executor  can  bring  a  fresh  action. 

As  we  are  all  of  opinion  that  the  defendants  are 
entitled  to  our  judgment  on  the  second  question,  it  is 
unnecessary  to  consider  the  first. 

The  second  question  depends  upon  the  construction 
which  ought  to  be  put  upon  the  proviso  contained  in 
section  S.  of  the  statute :  —  "  Provided  also,  that  no 
person  shall  be  enabled  to  bring  any  such  action,  unless 
he  shall  commence  the  same  within  three  calendar 
months  after  the  commission  of  the  offence." 

The  words  of  this  section  are  plain,  and  it  cannot 


(a)  2  Coxvp,  738. 


be 
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be  pretended  that  the  plaintiff  is  brought  within  the 
literal  meaning  of  them.  But  the  question  is,  whether 
the  plaintiff  may  bring  this  action  by  analogy  to  the 
decisions  on  the  general  Statute  of  Limitations,  21  Jac.  1. 
c.  16.  ss.  3.  and  4.,  under  which  an  executor  is  held  to 
have  a  year  to  commence  a  fresh  action  after  the  death 
of  his  testator,  though  the  time  of  limitation  may  have 
elapsed. 


1834. 


Adam 
against 


The  Inhabit- 


ants of 
Bristol. 


In  order  to  ascertain  whether  such  analogy  can  assist 
the  plaintiff,  it  is  necessary  to  consider  the  grounds  upon 


which  the  decisions  on  the  statute  21  Jac,  1.  have  pro- 
ceeded.   Lord  C.  J.  Trehy,  in  the  case  of  Kinsey  v.  Hey- 
'ward        in  giving  his  judgment,  intimates  that,  when 
once  the  proviso  in  that  statute  is  complied  with  by 
the  commencement  of  an  action  within  due  time,  "  the  '] 
party  is  out  of  the  purview  of  the  act,"  and  "  set  at  i 
liberty  out  of  the  restraint  of  the  said  statute."    But  it  j 
is  plain  that,  if  such  were  the  case,  the  fourth  section  of  j 
that  statute  would  have  been  unnecessary,  which  enables  i 
a  plaintiff,  his  heirs,  or  executors,  to  bring  a  fresh  action  1 
within  a  year,  where  the  plaintiff  has  obtained  a  verdict  I 
but  judgment  has  been  arrested,  or  reversed  on  error, 
or  the  defendant  has  been  outlawed,  and  has  reversed  \ 
the  outlawry.    And,  again,  if  the  party  were  "  set  at  \ 
liberty  out  of  the  restraint  of  the  statute,"  the  Court  1 
could  have  no  power  to  restrict  the  bringing  of  the 
fresh  action  to  any  given  time,  which  restriction,  how- 
ever, was  imposed  in  the  same  case  of  Kijisey  v.  Hey-  | 
ward  {a).    We  think  that  the  true  ground  of  such  ; 
decisions  is  rather  to  be  collected  from  what  is  said  { 


(a)  1  Ld.  Raym.  434. 
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by  the  Court  in  the  case  of  Wilcocks  v.  Hziggins  {a), 
viz.,  that  they  proceed  upon  the  equity  of  the  fourth 
section,  and  that  the  Courts  have  extended  that  section 
to  the  case  of  an  executor,  whose  testator  has  died 
pending  an  action  brought  by  him,  which,  though  not 
within  the  words  of  it,  was  evidently  within  the  mis- 
chief. The  restriction  imposed  by  the  Courts  of  a  year 
leads  strongly  to  such  a  conclusion,  and  cannot  be  ac- 
counted for  by  reference  to  the  old  doctrine  of  journeys 
accounts,  which  is  not  applicable  where  the  plaintiff' 
in  an  action  dies  [b).  This  being  the  case,  it  becomes^ 
necessary  to  see  whether  there  be  any  provision  of  the 
statute  7  &  8  Geo,  4.  c.  31.,  which  gives  the  plaintiff 
power  to  commence  a  fresh  action  under  circumstances 
similar  to  those  stated  in  21  Jac,  1.  c.  16.  s.  4.,  upon 
which  any  such  equitable  construction  can  be  placed. 
None  such  is  found,  and  we  cannot  decide  this  case  in 
favour  of  the  plaintiff  without  holding  that,  in  all  cases 
where  an  act  of  parliament  gives  an  action  to  a  party 
grieved  to  be  commenced  within  a  certain  time,  and 
such  action  be  commenced  within  the  time,  and  either 
abate  by  death  of  the  plaintiff,  or  judgment  be  arrested 
or  reversed,  a  fresh  action  may  be  brought  after  the 
limited  time ;  a  proposition  for  which  we  cannot  find 
any  authority.  In  this  instance,  also,  there  is  still  less 
ground  for  so  holding,  because  the  action  lies  not  at 
common  law,  and  can  only  be  maintained  by  virtue  of 
the  act  of  parliament,  in  which  the  time  of  commencing 
it  is  made  a  condition  precedent.    The  case  of  Knight 


(a)  2  Str.  907. 

(6)  So  ruled  (there  being  but  one  plaintiff)  in  Kinsey  v.  Heyward, 
I  Ld.  Jtat/m.  432. 

V.  Bate 
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V.  Bate  {a)  was  alluded  to;  as  to  which  it  is  sufficient  to 
say,  that  it  was  one  in  which  the  same  plaintiff  sued 
the  representative  of  the  original  defendant,  to  which 
the  doctrine  of  journeys  accounts  might  possibly  apply ; 
and,  indeed,  the  decision  in  that  case  was  against  the 
plaintiff,  on  account  of  the  too  great  lapse  of  time. 

Upon  the  whole,  therefore,  we  are  of  opinion  that 
judgment  must  be  entered  for  the  defendants. 

Judofment  for  the  defendants. 


1834. 


Adam 
against 
The  Inhabit- 
ants of 
Bristol. 


(a)  2  Cowp.  738. 


The  King  against  Trecothick,  Esquire,  and  Tuesday, 

^  ^  Nov.  25tl 

Others. 


A  local  act 
gave  power  to 
commissioners 
to  raise  money 
for  paving, 
lighting,  and 
watching  a 


POLLOCK,  in  this  term,  obtained  a  rule,  calling 
upon  four  of  the  keepers  of  the  peace  and  justices 
of  the  Cinque  Ports,  to  shew  cause  why  a  mandamus 
should  not  issue,  commanding  them,  or  one  of  them, 
by  warrant  under  their  hand  and  seal,  to  direct  Stephen  ^Z^l'^JJ^'^''^^ 
Sackets  Chancellor,  the  collector  appointed  by  the  com-  the  proprietors 
missioners  for  putting  in  execution  stat.  53  G.  3.  c.lxxxii. 
(local  and  personal,  public)    "  for 


of  houses  ac- 
cording to  the 
value  at  which 

more   effectually  the  houses 

were  taxed  to 

paving,  lighting,  watching  and  improving  the  town  of  the  poor.  It 

also  empowered 
them  to  assess 

and  levy  a  rate  on  certain  proprietors  for  the  purpose  of  certain  improvements,  such  rate  to 
be  levied  and  assessed  in  the  same  manner  as  the  other  rates.  In  default  of  payment,  a 
justice  was  authorized  to  issue  a  distress  warrant.  The  act  also  provided,  that,  in  case  any 
person  thought  himself  aggrieved  by  any  rate  or  assessment,  he  might  appeal  to  the  commis- 
sioners, who  were  authorized  to  give  relief and  further,  that  any  one  who  thought  himself 
aggrieved  by  any  thing  done  in  pursuance  of  the  act,  might  appeal  to  the  quarter  sessions. 
The  commissioners  assessed  a  proprietor  to  a  rate  levied  for  the  purpose  of  the  improve- 
ments, at  an  annual  value  above  that  at  which  he  was  assessed  to  the  poor: 

Held,  Taunton  J.  dissentiente,  that,  on  his  refusing  to  pay,  a  justice  might  be  required 
by  mandamus  to  issue  a  distress  warrant,  the  proprietor  not  having  appealed. 
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Margate  («),"  to  levy  on  the  goods  and  chattels  of 
George  Skew  21.  105.,  being  the  amount  of  a  rate  made 
by  the  commissioners  in  pursuance  of  the  said  act,  for 
defraying  the  expenses  of  erecting  a  fence  round  Hawle^ 
Square  pleasure-ground,  in  the  town  of  Margate,  The 
affidavits  in  support  of  the  rule  stated  that,  in  July  1824-, 

(a)  Section  3.  enables  and  requires  the  commissioners  appointed  by  this 
act,  once  in  every  year,  to  rate  and  assess  the  several  sums  of  money  after 
mentioned,  upon  the  several  tenants  or  occupiers  of  all  houses,  &c.  ac- 
cording to  the  annual  value,  "  such  annual  value  to  be  from  time  to 
time  settled  and  fixed  according  to  the  respective  rents  w^hich  such 
houses,"  &c.  "  are  or  shall  be  taxed  at  for  the  relief  of  the  poor  within 
the  said  town  and  parish,"  &c. 

Section  8.  enacts,  "  That  it  shall  be  lawful  for"  any  justice  of  the  town, 
&c.  on  refusal  of  payment,  to  grant  a  distress  warrant. 

Section  10.  enacts,  "  That  in  case  any  person  or  persons  shall  think 
himself,  herself,  or  themselves  aggrieved  by  any  rate  or  assessment  which 
shall  be  made  in  pursuance  of  this  act,  such  person  or  persons  may  apply 
to  the  said  commissioners,  at  any  meeting  to  be  liolden  within  "  &c.  ; 
"  and  the  said  commissioners  are  hereby  authorized  and  empowered,  if 
they  shall  think  fit,  to  give  to  such  person  or  persons  aggrieved,  such  relief 
in  the  premises  as  to  them  shall  seem  reasonable." 

Section  27.  empowers  the  commissioners,  for  the  purpose  of  erecting  a 
fence  to  the  pleasure-ground  of  Hawley  Square,  to  borrow  money,  and, 
for  repaying  the  same,  to  rate  certain  proprietors  of  houses  in  the  square ; 
such  rate  to  be  levied,  assessed,  and  recovered  in  such  and  the  same 
manner  as  the  other  rates  authorized  to  be  raised  by  this  act :  and,  by 
sect.  28.,  the  monies  to  be  levied  for  the  repairs  and  maintenance  of  the 
last-mentioned  fence  are  to  be  paid  by  and  recoverable  from  the  said  pro- 
prietors "  rateably  and  in  proportion  to  the  annual  value  of  such  houses  or 
buildings  as  is  hereinbefore  mentioned." 

Section  40.  enacts,  That  if  any  person  shall  think  himself  aggrieved 
by  any  thing  done  in  pursuance  of  this  act,  such  person  may  appeal 
to  the  justices  of  the  first  general  sessions  of  the  peace  to  be  holden 
for  the  town  and  port  of  Dover,  and  the  limits  and  precincts  of  the 
same,  next  after  the  expiration  of  one  calendar  month  from  the  time  such 
matter  of  appeal  shall  have  arisen,  first  giving  fourteen  days  notice  of  bis 
appeal  and  the  matter  thereof  to  the  treasurer  or  clerk  to  the  commis- 
sioners ;  and  the  justices  in  such  session  are  "  authorized  and  required  to 
hear  and  determine  the  matter  of  such  appeal,  in  a  summary  way,  and  to 
make  such  determination  therein  as  they  shall  judge  proper,  and  such 
determination  shall  be  final,  binding,  and  conclusive  to  all  parties,  and 
to  all  intents  and  purposes  whatsoever." 

the 
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the  commissioners,  acting  under  the  statute,  erected  the 
above  fence,  and  borrowed  a  sum  of  money  to  defray 
the  expences;  that  on  the  21st  o(  August  1833,  they  made 
a  rate  on  the  proprietors  of  the  houses,  &c.,  in  the  square, 
for  the  purpose  of  paying  off  that  sum,  and  that  George 
Shew,  being  such  a  proprietor,  was  rated  and  assessed  at 
21.  105.,  which  he  refused  to  pay;  that  on  the  14th  of 
October  last  he  appeared,  on  summons,  before  the  de- 
fendants, and  stated,  that  he  refused  payment  because 
the  commissioners  Iiad  made  a  higher  rate  than  the  act 
allowed :  that  the  defendants  were  of  that  opinion,  and 
that  they  refused  to  issue  the  warrant,  and  dismissed 
the  summons.  The  affidavits  in  answer  stated  (besides 
other  things  not  material  to  the  present  argument)  that 
Shew  was  assessed  to  the  poor  at  15/.  only,  whereas  the 
sum  demanded  of  him  was  on  an  assessment  of  25/. 

Humfrey  now  shewed  cause,  and  contended,  first,  that 
the  rate  was  higher  than  the  local  act  allowed.  (The 
objection  on  this  point  was  over-ruled  :  no  further  refer- 
ence to  it  is  necessary.)  A  second  objection  is,  that 
the  magistrates  have  been  mistaken  in  the  assess- 
ment. The  third  section  makes  the  assessment  to  the 
poor  rate  the  test  of  annual  value  as  to  the  rates  for 
paving,  lighting,  and  watching ;  and  the  twenty-seventh 
section  enacts  that  the  rates  for  the  pleasure-ground 
shall  be  levied  and  assessed  in  the  same  manner  as  the 
other  rates. 

F.  Pollock,  contra,  contended  that  if  the  party  was 
rated  on  an  improper  assessment,  that  would  have  been 
matter  of  appeal  under  the  tenth  or  fortieth  section, 
and  was  no  answer  to  this  application. 

1)  d  4  Lord 
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Lord  Denman  C.  J.  The  second  objection  made  to 
this  application  is,  that  the  party  is  improperly  assessed. 
If  he  be,  he  should  have  appealed.  If  the  magistrates 
were  to  abstain  from  issuing  their  warrant,  on  the 
ground  that  they  considered  the  assessment  improper, 
they  would  become  a  court  of  appeal  from  the  quarter 
sessions.  A  party  having  suffered  the  assessment  to  be 
made  without  using  his  remedy  by  appeal,  is  not  after- 
wards to  challenge  it  at  this  stage. 

Taunton  J.  As  to  the  second  objection,  I  have 
great  doubts.  I  thought  it  an  answer  to  this  application, 
that  the  party  was  assessed  at  25/.  instead  of  151. ;  and 
that  this  Court  ought  not  to  carry  into  effect  that  which 
they  saw  to  be  erroneous.  My  Lord  Chief  Justice  says, 
that  if  the  objection  were  allowed  at  this  stage,  the 
magistrates  would  be  constituted  judges  of  the  propriety 
of  the  rate ;  and  upon  this  ground  I  am  satisfied  that  at 
least  the  most  proper  method  would  be  for  the  party 
to  follow  the  course  of  appeal  prescribed  by  the  statute, 
which  gives  the  commissioners  an  opportunity  of  re- 
scinding their  ovm  act.  At  the  same  time  it  is  hard 
that  the  commissioners  are  to  be  the  judges  of  their 
own  acts.  And  although  they  are  so,  and  the  party 
has  lost  his  opportunity  of  appealing,  1  cannot  go  so  far 
as  to  agree  that  we  are  to  compel  magistrates  to  do 
that  which  is  illegal. 

Patteson  J.  I  think  the  party  was  bound  to  appeal 
to  the  commissioners,  however  hard  the  course  may 
appear.  And  although  this  Court  is  always  tender 
as  to  compelling  magistrates  to  incur  danger,  yet  here, 
where  the  objection  is  against  a  rate  as  to  which  an 
appeal  is  given,  there  would  be  no  action  against  them, 
13*  and 
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and  therefore  there  is  no  danger  in  enforcing  this  ap-  1834. 
plication.     Were  we  to  give  effect  to  the  objection,     xhe  King 
we  should  constitute  the  iustices  a  court  of  appeal.  against 


RECOTHICK 

and  Others. 


Williams  J.  If  a  party  could  reserve  power  to  him- 
self to  shew  cause  against  issuing  the  warrant  to  levy  a 
rate  on  the  ground  now  taken,  it  would  open  all  those 
questions  before  the  magistrates  which  the  legislature 
intended  to  be  disposed  of  elsewhere. 

Rule  absolute  [a), 

(a)  The  effect  of  an  appeal  clause  in  modifying  the  general  principle, 
that  this  Court  will  not  order  magistrates  to  perform  acts  of  which  the 
legality  is  questionable,  was  afterwards  discussed  in  Rex  v.  Dyer  and  Rex 
V.  Greame,  decided  January  26th,  1835,  and  May  29th,  1835.  S,ee  post, 
in  Hilary  term.  Also,  in  the  same  term.  Rex  v.  Mirehouse  and  Another, 
January  28th. 


The  King  against  Adams,  Esquire,  and  Two  Tuesday, 
Others,  Justices  of  the  Town  and  Hundred 
of  Tenterden,  Kent. 

SELECT  vestry,  under  stat.  59  G.  3.  c,  12.,  having 

been  established  in  the  parish  of  Tenterden,  which  (Select  Vestry 

is  within  the  town  and  hundred  of  Tenterden,  the  inha-  tice  has^nodls- 

bitants  nominated  and  elected,  on  the  31st  of  March  appo^ntfng^the 

last,  under  sect.  1.  of  the  act,  twenty  substantial  house-  minatTd'and 

holders  or  occupiers  within  the  parish,  and  the  names  ?^f^^^.*^ 

*■  ^  inhabitants  as 

were  returned  to  the  clerk  of  the  justices  of  the  peace  for  select  vestry- 
the  town  and  hundred,  for  appointment  by  writing  under  Therefore, 

where  the  in- 
habitants had 

nominated  and  elected  twenty  select  vestrymen,  one  of  whom  was  a  justice  of  peace  for  the 
district,  and  the  other  an  overseer,  and  therefore  ex  officio  a  member  of  the  select  vestry,  and 
the  justice  omitted  the  names  of  these  two  from  the  appointment,  this  Court  issued  a  man- 
damus to  compel  him  to  insert  the  two  names ;  though  it  was  sworn  that  the  district  was 
small,  with  only  five  acting  justices,  and  that  injury  had  already  resulted  from  the  union  of 
the  offices  of  select  vestryman  and  justice. 

the 
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The  King 

against 

AUAMS 

and  Others. 


the  hand  and  seal  of  one  of  the  justices.  Three  justices, 
under  their  hands  and  seals,  appointed  (in  addition  to  the 
vicar  or  other  minister,  and  the  churchwardens  and 
overseers  of  the  poor  for  the  time  being)  eighteen  of  the 
twenty,  omitting  the  names  of  two  of  the  persons  elected. 
One  of  the  two  was  a  justice  of  the  peace  for  the  town 
and  hundred  ;  the  other  was  overseer  of  the  parish  for 
the  year  for  which  the  select  vestry  was  to  be  appointed. 
In  this  term,  Petersdorff  obtained  a  rule  calling  on 
the  three  magistrates  to  shew  cause  why  a  mandamus 
should  not  issue,  commanding  them  to  insert  the  two 
names  in  the  appointment.  The  affidavits  in  answer 
to  the  rule  stated,  that  there  were  at  the  time  of  the 
election  only  six  justices  (one  of  whom  was  since 
dead)  acting  for  the  town  and  hundred,  which  was  a 
limited  district,  containing  the  parish  of  Tenter  deny 
having  about  3150  inhabitants,  and  a  small  portion  of 
another  parish,  having  forty  or  fifty  inhabitants  more ; 
that  the  inhabitants  had,  together  with  the  return  of  the 
select  vestry,  returned  the  name  of  the  overseer  who  had 
been  elected  select  vestryman,  as  proper  for  the  office  of 
overseer ;  that  the  justice,  who  had  been  elected  select 
vestryman,  was  mayor  and  chief  magistrate  for  the  town 
and  hundred  of  Tenterdeii  ;  and  that  instances  had 
occurred  (which  were  specified  in  the  affidavits)  in 
which  the  union  of  the  offices  of  justice  of  peace  and 
select  vestryman  had  been  found  injurious  in  the  parish 
of  Tenterden. 


Sir  James  Scarlett  and  John  Jervis  now  shewed  cause. 
First,  the  justices  have  a  discretion  under  the  act.  The 
first  section  of  stat.  59  G.  3.  c,  12.  certainly  uses  the 
word  "required"  as  well  as  "authorized;"  the  enact- 
14.f  ment 
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meiit  being,  that  the  inhabitants  shall  "nominate  and  1834<. 
elect,"  and,  afterwards,  that  the  parties  elected  shall 

'  '  ^  The  King 

be  "  appointed  by  writing  under  the  hand  and  seal  against 

Adams 

of  one  of  his  Majesty's  justices  of  the  peace,  which  and  Others, 
appointment  he  is  hereby  authorized  and  required  to 
make."  Under  stat.  43  Eliz.  c.  2.  s.  1.  overseers  are 
"  to  be  nominated "  yearly  under  the  hand  and  seal 
of  the  justices;  and  it  is  held,  that  the  justices  may 
reject  the  list  sent  to  them,  and  appoint  by  their  own 
authority  persons  not  in  the  list.  The  stat.  54  G.  3.  c.  91. 
speaks  of  "  the  appointment  of  overseers  of  the  poor, 
so  directed  by  said  act  of  Queen  Elizabeth*^  The 
word  "appointment,"  therefore,  implies  a  discretionary 
power  ;  and  that  is  the  word  used  in  stat.  59  G.  3. 
c,  12.  s.  1.  Again,  the  select  vestry,  constituted  by  this 
act,  may  be  considered  as  the  real  overseers  of  this 
parish,  the  whole  authority  of  the  overseers  being  lodged 
in  such  vestry  by  the  first  section.  Then  it  is  probable 
that  the  justices,  who  had  a  discretion  as  to  the  appoint- 
ment of  overseers,  were  intended  by  the  legislature  to 
have  a  discretion  as  to  the  appointment  of  the  new 
body  which  was  invested  with  the  powers  of  that  office. 
The  inhabitants  have  a  discretion  as  to  the  election  of 
any  number  from  five  to  twenty :  if  the  magistrates 
reject  so  many  as  to  reduce  the  inhabitants'  list  below 
five,  it  should  seem  that  the  inhabitants  may  treat  this 
as  a  vacancy,  or  as  a  defective  election,  and  elect  under 
the  provisions  of  sect.  1.  Secondly,  the  persons  here 
elected  cannot  hold  the  office  of  select  vestryman  by 
this  election  :  one  of  them  is  a  select  vestryman  ex 
officio;  and  therefore,  as  to  him,  the  election  is  void  :  the 
other  is  a  justice  of  peace.  The  select  vestry  is  now  the 
overseer;  but  the  offices  of  juislice  of  peace  and  overseer 

seem 
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1834.       seem  to  be  incompatible  (a).  This  appears  very  strongly, 
~~~      from  the  functions  imposed  on  the  select  vestry  by  the 

The  King  _  ^  . 

against       Concluding  part  of  the  first  section.    That  clause  in- 

Adams 

and  Others,  cludes  full  discretion  as  to  the  relief  of  the  poor  and 
the  administration  of  the  funds.  But  the  power  of  the 
justices,  as  to  the  same  matters,  is  not  put  an  end  to  by 
the  act,  and  many  new  powers  are  conferred  on  the  jus- 
tices. One  instance  of  this  is  the  enactment  in  sect.  2., 
by  which,  if  the  vestry  refuse  relief,  two  justices,  on  com- 
plaint, may  grant  it.  Then,  if  a  justice  of  the  peace  were 
in  a  minority  on  a  question  of  reliel,  in  the  select  vestry, 
he  might  afterwards  give  effect  to  his  own  vote  in  the 
character  of  a  justice.  If  the  justice  elected  were  to 
abstain  from  acting  as  a  magistrate,  the  effect  might  be 
very  inconvenient,  especially  in  this  district,  where  there 
are  but  five  justices  who  can  act.  If  one  justice  may  be 
a  select  vestryman,  the  whole  five  might  be  so,  and  the 
vestry  might  be  made  up  of  them.  If  the  offices  be 
incompatible,  the  election  to  the  office  of  vestryman 
would  suspend  the  power  of  acting,  not  as  justice,  but 
as  vestryman.  This  appears  from  Rex  v.  Patteson  [b), 
and  Rex  v.  Gayer  {c\  there  cited. 

Pollock  and  Petersdorff,  contra.  First,  the  m.agis- 
trates  have  no  discretionary  power  under  the  act:  the 
inhabitants  are  to  nominate  and  elect;  and  the  justices 
are  required  to  appoint  by  writing  and  under  seal  the 
persons  so  nominated  and  elected.  The  office  of  the 
justices  is  confined  to  a  ministerial  authentication  of 
the  fact  of  the  nomination  and  election.    Secondly,  the 


(a)  See  in  Rex  v.  Patteson,  4  B,  |-  Ad.  23. 
(c)  1  Burr.  245. 


(6)  4  J?.  ^Ad.  9. 

offices 


i 
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offices  are  not  incompatible.    The  only  restriction  im-  1834. 
posed  in  the  act  is  that  the  persons  elected  are  to 

The  King 

be     substantial  householders  or  occupiers  within  the  against 

Adams 

parish."  By  the  common  law,  all  the  inhabitants  might  and  Others, 
vote  in  the  vestry.  The  objection,  that  one  of  the 
persons  elected  is  already  a  member  ex  officio,  is  an- 
swered by  Eea;  v.  TAe  Trustees  of  St,  Mary  Abbotts^ 
Kensington  [a).  There  the  number  of  trustees  of  the 
poor  (for  a  limited  district,  as  in  the  present  case) 
was  to  be  filled  up,  every  third  year,  to  the  number 
of  fifty-one,  exclusive  of  the  vicar,  churchwardens,  &c., 
by  supplying  such  vacancies  as  should  have  occurred ; 
and  it  was  held  that  no  vacancy  was  created  by  one 
of  the  fifty-one  trustees  becoming  churchwarden ;  and 
the  Court  said,  "A  person  by  becoming  an  official 
trustee  does  not  forfeit  the  character  of  trustee  which 
he  held  by  previous  appointment." 

Lord  Denman  C.  J,  The  magistrates  have  nothing 
to  do  except  to  appoint  the  persons  already  chosen 
by  the  inhabitants.  The  word  "elect"  is  a  very 
strong  one.  The  word  "  appoint "  is  certainly  an  un- 
lucky expression,  if  the  meaning  of  the  legislature  be 
that  they  are  only  to  register  the  acts  of  others  ;  but  it 
is  clear  to  me  that  this  was  the  only  meaning.  That 
being  so,  whatever  consequences  may  follow,  we  have 
merely  to  give  effect  to  the  act. 

Taunton,  Patteson,  and  Williams  Js.  concurred. 

Rule  absolute  (6). 

(a)  2  J?.  ^  Ad.  740.  (6)  See  Hex  v.  Jones,  1  B.  ^  Ad.  677. 
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Tuesday, 
Nov.  25th. 


Edmunds  and  Others  against  Harris. 


Plaintiff  de- 
clared in  debt 
for  goods  sold, 
to  be  paid  for 
on  request. 
Defendant 
pleaded,  that  he 
never  was  in- 
debted as  in  the 
declaration  was 
alleged :  Held, 
that  (since  the 
new  rules  of 
pleading),  he 
could  not, 
under  this  plea, 
give  evidence 
that  the  goods 
w^ere  sold  on  a 
credit  not  yet 
expired. 


J^EBT  for  goods  sold,  and  on  an  account  stated.  The 
declaration  contained  the  following  averment :  — 
"  Which  said  several  monies  were  to  be  respectively 
paid  by  the  defendant  to  the  plaintiffs  on  request; 
whereby,  and  by  reason  of  the  non-payment  tliereof, 
an  action  hath  accrued,"  &c.  The  defendant  pleaded, 
"  that  he  never  was  indebted  as  in  the  declaration  was 
alleged."  The  cause  was  tried,  by  writ  of  trial,  during 
the  last  vacation,  by  the  under-sheriff  of  Middlesex. 
The  defendant  admitted  the  sale  and  delivery,  but 
offered  evidence  to  shew  that  the  goods  were  sold  on  a 
credit  not  yet  expired.  The  under-sheriff  held  that 
the  evidence  was  not  admissible  under  the  plea  pleaded, 
and  the  plaintiff  had  a  verdict.  A  rule  nisi  for  a  new 
trial  was  obtained  in  this  term,  on  account  of  the  re- 
jection of  evidence. 


Bushy  now  shewed  cause.  By  the  rules  of  pleading, 
Hil.  4.  W,  4.,  tit.  Pleadings  in  Particular  Actions,  c,  ii. 
s.  3.  the  defendant,  in  an  action  of  debt  on  simple 
contract,  may  plead  that  "  he  never  was  indebted  in 
manner  and  form  as  in  the  declaration  alleged,"  and 
such  plea  shall  have  the  same  operation  as  the  plea  of 
non  assumpsit  in  indebitatus  assumpsit ;  and  all  matters 
in  confession  and  avoidance  shall  be  pleade^  specially 
as  above  directed  in  actions  of  assumpsit     and  in  c.  i. 


(a)  B  JB.  ^  Ad.  viii. 


S.  1. 
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5.  1.  (a)  of  the  same  division  of  the  rules,  it  is  said  that, 
"in  an  action  of  indebitatus  assumpsit  for  goods  sold 
and  delivered,  the  plea  of  non-assumpsit  v^'ill  operate  as 
a  denial  of  the  sale  and  delivery  in  point  of  fact."  No- 
thing else,  therefore,  was  put  in  issue  by  the  plea  in 
question.  The  object  of  the  rules  is,  that  all  matters 
in  confession  and  avoidance  should  be  specially  put 
upon  the  record  for  the  information  of  the  plaintiff. 
Payment  could  not  have  been  proved  on  the  present 
plea  any  more  than  on  non-assumpsit.  If  the  evidence 
here  offered  were  admissible  upon  this  plea,  all  the  mis- 
chief would  be  let  in  which  the  rules  were  intended  to 
prevent. 

Marisel  contra.  When  the  plaintiff  alleges  that  the 
defendant  was  indebted  to  him  for  goods  sold  and 
delivered  to  be  paid  for  on  request,  he  is  bound  to  shew 
such  a  sale  and  delivery  as  will  ground  the  action  in 
which  he  so  declares.  A  denial  that  the  defendant  was 
indebted  according  to  that  allegation,  is  not  a  plea  in 
confession  and  avoidance ;  a  plea  of  payment  would  be 
so.  But  here  the  defence  is,  that  there  never  was  a 
perfect  right  of  action  ;  that  is  all  that  the  plea  in  effect 
alleges.  Unless  the  plaintiff  shews  the  contrary,  he  has 
no  locus  standi.  That  would  be  given  him  by  a  plea  in 
confession  and  avoidance,  but  the  present  plea  does  not 
give  it. 

Lord  Denman  C.  J.  I  think  this  rule  must  be  dis- 
charged. It  is  admitted  that  the  goods  were  sold  and 
delivered.    There  was  a  debt,  though,  according  to  the 

(fl)  5  B.  c^-  Ad.  vii. 

defendant, 


1834-. 


Edmunds 
against 
Harris. 
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1834.       defendant,  it  was  not  due  at  the  time  of  action  brought. 
'       The  plea  is,  that  the  defendant  never  was  indebted  as 

Edmunds 

against  in  the  declaration  is  alleged.  It  appears  to  me,  that 
this  is  just  the  case  which  the  rules  were  framed  to 
avoid.  The  defendant  has  pleaded  a  plea  which,  if  the 
defence  was  admissible,  tended  to  mislead  the  plaintiff. 

Taunton  and  Patteson  Js.  concurred  (a). 

Rule  discharged  {b). 

(a)  Williams  J.  had  left  the  Court. 

(6)  See,  as  to  this  case,  Taylor  v.  Hilary,  1  Cro.  M.  ^  R.  743. ; 
S.  C.  5  Tyrwh.  375. ;  and  Cozens  v.  Padden,  Exch.  Trin.  and  Mich. 
terms,  1835,  not  yet  reported. 


END  OF  MICHAELMAS  TERM. 


CASES 


ARGUED  AND  DETERMINED 

IN  THE 

Court  of  KING'S  BENCH, 

AND 

UPON  WRITS  OF  ERROR  FROM  THAT  COURT 

TO  THE 

EXCHEQUER  CHAMBER, 

IN 

Hilary  Term, 

In  the  Fifth  Year  of  the  Reign  of  William  IV. 


The  Judges  who  usually  sat  in  Banc  this  term  were, 
Lord  Denman  C.  J.       Williams  J. 

LlTTLEDALE  J.  CoLERIDGE  J.  from  Jatl,  27. 


MEMORANDA. 

During  the  last  term,  the  Right  Hon.  Henry  Lord 
Brougham  and  Vaux  resigned  the  Great  Seal,  which  his 
Majesty  was  graciously  pleased,  in  the  same  term, 
to  deliver  to  the  Right  Hon.  John  Singleton  Baron 
Lyndhurst. 

In  the  ensuing  vacation  Sir  James  Scarlett,  Knight, 
was  appointed  Lord  Chief  Baron  of  the  Court  of  Ex- 
chequer, on  the  resignation  of  Lord  Li/ndhiirst,  and  was 
on  that  occasion  called  to  the  degree  of  the  coif,  and 

Vol.  II.  E  e  gave 
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1835.  ^ave  rings  with  the  motto  "  Ingenuas  per  artes."  He 
■"""^^  was  shortly  afterwards  created  a  peer  by  letters  patent, 
granting  the  dignity  of  a  Baron  of  the  United  Kingdom 
to  him  and  the  heirs  male  of  his  body  lawfully  begotten, 
by  the  name,  style,  and  title  of  Baron  Abinger  of  Abinger 
in  the  county  of  Surrey,  and  of  the  city  of  Norwich. 

In  the  last  term  Sir  John  Campbell,  Knight,  and 
Robert  Mounsey  Rolfe,  Esquire,  respectively  resigned 
the  offices  of  Attorney  and  Solicitor-General,  con- 
tinuing, however,  to  fulfil  the  duties  of  those  offices 
till  the  appointment  of  their  successors. 

In  the  ensuing  vacation  Frederick  Pollock,  of  the  Inner 
Temple,  Esquire,  was  appointed  his  Majesty's  Attorney- 
General,  and  William  Webb  Follett,  of  the  Inner  Temple, 
Esquire,  his  Majesty's  Solicitor- General,  on  which  oc- 
casion they  received  the  honour  of  knighthood;  and 
Sir  W.  W»  Follett  was  appointed  one  of  his  Majesty's 
Counsel. 

Subsequently,  in  the  same  vacation,  Daniel  Wake- 
Jield,  William  Burge,  Henry  John  Shepherd,  Walker 
Skirrow,  Christopher  Temple,  Charles  Henry  Barber, 
John  Miller,  George  Spence,  Thomas  Joshua  Piatt, 
Richard  Torin  Kindersley,  Edward  Jacob,  James  Wig- 
ram,  and  Fitzroy  Kelly,  Esquires,  were  appointed  his 
Majesty's  Counsel.  They  took  their  seats  within  tlie 
bar  in  the  present  term. 

The  Hon.  Sir  William  Elias  Taunton  died  on  Sunday 
the  11th  of  January.  Upon  his  decease,  John  Taylor 
Coleridge,  Esquire,  Serjeant  at  Law,  was  appointed  one 
of  the  Judges  of  this  Court,  and  received  the  honour 
of  knighthood.  He  took  his  seat  in  court  on  the 
27th  of  January, 
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1835. 


Pitt  against  Williams  and  Another,  Executors 
of  Thomas  Foster. 

C "COVENANT.    The  declaration  set  out  an  indenture  An  indenture 
/  recited,  that  F. 

dated  December  2d,  1816,  and  made  between  the  and  g.  were 

entitled  to  a 

plaintiff  of  the  first  part,  Robert  Calmer  or  the  second  fourth  part  of  a 

part,  the  deceased  Thomas  Foster,  Charles  Bonner,  Sind  tTrm  of  yearns ; 

Thomas  Gaunt       the  third  part,   George  Bowser  ^^^f^f^^^^l^ 

the  fourth  part,  and  the  said  Thomas  Gaunt  and  George  fg^eement 
^      '  ^     with  J.,  to  a 

Bowser  the  younnrer  of  the  fifth  part.  ^^^se  of  land 

^  essential  for 

The  indenture,  as  set  out,  recited  several  other  in-  working  the 

colliery,  and 
held  the  agree- 
ment in  trust  for  himself  and  F.  jointly;  that  P.  had  a  power  of  sale  upon  a  moiety  of 
the  colliery,  for  the  same  term,  to  secure  an  annuity,  which  power  he  was  about  to  ex- 
ercise ;  that  F.  and  G.  agreed  to  purchase  the  moiety,  which  was  to  be  discharged  from  the 
annuity,  and  to  grant  a  fresh  annuity  to  P.,  payable  out  of  the  profits  accruing  from  the 
working  the  coal,  by  virtue  of  the  term  in  the  three  parts  of  the  colliery,  and  the  agree- 
ment. By  the  same  indenture,  after  such  recital,  the  moiety  was  assigned,  and  the  annuity 
granted  ;  and  F.  and  G.  covenanted  to  pay  it,  as  above,  from  the  profits  accruing,  after  pay- 
ment of  all  rates,  taxes,  &c.  and  of  the  rents  reserved  on  the  term,  or  by  the  agreement :  a 
right  of  entry,  on  the  premises  charged  with  the  annuity,  was  given  to  P.  on  the  annuity 
being  in  arrear ;  and  jF.  and  G.  covenanted  to  do  nothing  whereby  the  annuity  might  cease, 
determine,  be  impeached,  or  become  void  and  of  no  effect,  or  whereby  the  lease,  by  which 
the  colliery  was  originally  demised,  or  the  agreement,  should  be  forfeited,  or  the  terms 
thereby  created  cease. 

P.  sued  in  covenant  on  the  indenture,  assigning  for  breaches  ;  (1),  that  F.  and  G.  took 
a  lease  of  the  land  to  which  G-  was  entitled  under  the  agreement,  in  their  own  names,  and 
not  in  trust  for  P.,  but  for  other  persons,  and  forfeited  and  surrendered  the  agreement, 
whereby  the  annuity  was  impeached,  and  the  plaintiff's  right  over  the  land,  and  in  the 
profits  which  would  have  accrued,  ceased ;  (2),  that,  under  the  land  subject  to  the  agree- 
ment, there  were  veins  of  coal,  the  property  of  and  that  F.  and  G.  took  the  land  at 
a  higher  rent,  and  otherwise  on  worse  terms  than  G.  was  entitled  to  by  the  agreement,  in 
order  to  obtain  the  last-mentioned  coal  on  better  terms  than  they  otherwise  could  have  done, 
whereby,  &c.  (as  before) ;  (3),  that  F.  and  G.  afterwards  assigned  the  land,  amongst  other 
things,  to  H.,  whereby,  &c.  (as  before)  : 

Held,  on  general  demurrer  to  the  declaration  — 

That  the  want  of  an  averment  that  profits  had,  or  would  have,  actually  accrued  from 
working  the  colliery,  was  no  objection  to  the  declaration  : 

But  that  the  declaration  shewed  no  breach  of  covenant;  for  that,  (1),  the  variation  be- 
tween the  lease  and  the  agreement  did  not  invalidate  the  security  :  that,  (2),  the  security 
was  not  shewn  to  be  affected,  since  the  profits  of  the  colliery  on  which  the  annuity  wa- 
secured,  were  those  remaining  after  payment  of  such  rent  only  as  was  reserved  by  the; 
agreement ;  and  that,  (3),  it  did  not  appear  that  the  colliery  and  the  land  were  not  assigned 
together  to  H.,  so  that  the  land  might  still  be  used  for  working  the  colliery,  and  the 
assignment  of  the  whole  would  not  impeach  P.'s  annuity,  since  H.  could  hold  subject  only 
to  his  annuity  and  right  of  entry,  and  G.  and  F.  remained  personally  hable  to  the  covenant, 
whether  //.  was  so  or  not. 

E  e  2  struments, 
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1835.      struments,  by  which  it  appeared  that  George  Bowser 

Pitt        Originally  held  certain  coal  mines  and  premises  under 

against      ^  lease  from  Sir  Hush  Owen  (1807),  and  a  lease  or 
Williams.  °  ^ 

agreement  (January  1812)  by  Lord  Cawdor,  for  long 
terms  of  years:  that  he  by  indenture  (August  1812) 
assigned  a  moiety  of  them  to  one  Farquharson ;  and  Far- 
quharson,  in  1814,  granted  an  annuity  of  778/.  to  the 
plaintiff,  and  assigned  his  interest  in  the  mines  and  pre- 
mises comprised  in  the  said  indentures  of  lease  of  1807 
and  January  1812,  and  the  said  articles  of  agreement  of 
August  1812,  to  Colmer  as  trustee  for  the  plaintiff,  to 
secure  the  annuity,  with  a  power  of  sale:  that  George 
Bowser  afterwards  assigned  one  fourth  of  the  premises 
to  Thomas  Foster  (the  deceased),  Charles  Bonner,  and 
Thomas  Gaunt,   retaining  one  fourth   himself :  that 
Gaunt  held  an  agreement  from  Lord  Ashhurnham,  dated 
August  8th,   1816  (to  which  Foster  and  Bonner,  as 
sureties  for  Gaunt,  and  also  George  Bowser,  were  par- 
ties), for  a  lease  of  land  to  be  granted  to  the  said 
Gaunt  for  sixty  years,  so  soon  as  he  should  have  com- 
pleted a  shipping  place  on  the  said  land  (which  land 
the  indenture,  now  declared  upon,  stated  to  be  essential 
and  absolutely  necessary  for  the  working  and  carrying  off 
the  coal  and  culm  to  be  wrought  and  raised  out  of  the 
said  colliery  and  premises) ;  that  Gaunt  had  covenanted 
and  declared  that  he  held  the  last-mentioned  agree- 
ment in  trust  for  the  joint  use  and  benefit  of  the 
said  Gaunt,  George  Bowser,  Foster,  and  Bonner,  as 
tenants  in  common ;  that  the  annuity  was  in  arrear, 
and  the  plaintiff  had  given  notice  of  his  intention  to 
exercise  his  power  of  sale ;  that  Foster,  Bonner  and 
Gaunt  had  agreed  to  purchase  the  moiety  which  the 
plaintiff  was  about  to  sell,  upon  the  terms  that  that 

moiety 
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moiety  should  be  discharged  from  the  annuity  of  778/.,  1835. 
and  that  Foster,  Bonner,  and  Gaunt  should  grant  the  ^^^^ 
plaintiff  an  annuity  of  1138/.  during  his  life,  "  payable  against 

Williams. 

out  of  all  those  three  fourth  parts  or  shares  of  them 
the  said  Thomas  Foster,  Charles  Bonner,  and  Thomas 
Gaunt,  of  and  in  the  profits,  benefits,  and  advantages 
whatsoever,  and  sum  and  sums  of  money,  v^rhich,  under 
and  by  virtue  of  the  therein-before  recited  indentures 
and  articles  of  agreement,  or  otherwise,  should  or  might 
from  time  to  time  be  made,  accrue,  or  be  produced  from 
or  by  sale  of  the  coal  or  culm  to  be  wrought  or  dug 
out  of  the  said  mines  and  veins  or  seams  of  coal  or  culm, 
or  otherwise  howsoever." 

The  declaration  further  stated  that  the  indenture  on 
which  this  action  was  brought,  then  assigned  to  George 
Bowser,  in  trust,  as  to  the  proceeds  and  profits  thereof, 
for  Foster,  Bonner,  and  Gaunt,  the  moiety  vested  in 
Calmer  as  trustee,  and  that  Foster,  Bonner,  and  Gamit 
thereby  covenanted  each  for  himself,  his  heirs,  exe- 
cutors, and  administrators,  and  not  for  the  other  or 
others  of  them,  with  the  plaintiff,  that  they,  F.,  B.,  and 
G.,  and  their  respective  executors,  administrators,  and 
assigns,  should  and  would,  by  and  out  of  their  said 
three  fourth  parts  or  shares  of  and  in  the  profits,  bene- 
fits, and  advantages  whatsoever,  and  sum  and  sums  of 
money,  if  any,  which,  under  the  said  therein-before  in 
part  recited  indentures  of  lease  and  the  said  agreement 
of  8th  August  1816,  and  the  powers,  provisoes,  cove- 
nants, and  agreements  therein  respectively  contained, 
should  or  might  be  made,  accrue,  &c.  by  the  sale  of  the 
coal  and  culm  to  be  wrought  out  of  the  said  mines  and 
veins,  &c.  as  aforesaid,  or  otherwise  howsoever,  after 
payment  of  all  rates,  taxes,  &c.j  and  also  after  payment 
E  e  3  to 


422 


CASES  IN  HILARY  TERM 


to  Sir  Hugh  Owen,  Lord  Cawdor,  and  the  Earl  of  Ash- 
hurnham,  their  heirs  or  assiojns,  of  the  rents  in  and  by 

Pitt  '  ^  ^    '  ^ 

against  the  several  recited  leases  or  agreements  respectively  re- 
served, and  which  should  come  to  their  or  any  of  their 
hands,  well  and  truly  pay  the  annuity  by  four  quarterly 
payments  as  therein  described :  And,  further,  that  if  the 
annuity  should  be  in  arrear  at  the  expiration  of  two 
years  from  the  date  of  the  indenture,  or,  after  these  two 
years,  for  twelve  calendar  months,  the  plaintiff  might 
enter  into  and  upon,  and  hold,  the  said  several  premises 
thereby  charged  with  the  said  annuity,  so  far  as  under 
or  by  virtue  of  the  provisoes,  covenants,  conditions,  and 
agreements,  in  the  said  indentures  and  agreements  re- 
spectively reserved  and  contained,  the  plaintiff  could  or 
might  do,  and  take  the  said  three  fourth  parts  of  the 
profits  until  paid ;  with  a  furtlier  power  to  mortgage  the 
said  three  fourth  parts  in  the  said  mines,  &c.,  and  all 
other  the  premises  comprised  in  the  said  respective  in- 
dentures of  lease,  or  to  sell  the  same,  so  far  as  under 
the  provisoes,  &c.  in  the  recited  indentures  of  lease  or 
agreements  respectively  contained,  he  might  do.  There 
was  then  a  several  covenant  by  Foster,  Bonner,  and 
Gaunt,  that  they  had  not  done  or  suffered  any  thing 
whereby  the  mines  and  premises  in  the  leases  and  agree- 
ments mentioned,  and  the  profits  to  be  derived  there- 
from, were  or  could  be  impeached  or  incumbered  in 
title,  estate,  or  otherwise  ,*  and  then  followed  the  cove- 
nant on  which  the  plaintiff  declared,  viz  :  —  "  And  each 
ot  them,  the  said  George  Bowser,  Thomas  Foster,  Charles 
Bonner,  and  Thomas  Gaunt,  so  far  as  related  to  his  own 
acts  and  deeds,  and  not  further  or  otherwise,  did  for 
himself,  his  heirs,  executors  and  administrators,  cove- 
nant, promise,  and  agree  to  and  with  the  other  and 

others 
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others  of  them,  and  also  to  and  with  the  plaintiff,  that  1835. 
the  said  G.  B.,  T.  R,  C.  B.,  and  T,  G.,  had  not  made,  — 

Pitt 

done,  committed,  or  executed,  nor  should  nor  would,  at  against 

WlLLlAMSv 

any  time  or  times  thereafter,  make,  do,  &c.  or  permit 
and  suffer  or  cause  or  procure  to  be  made,  done,  &c. 
any  act,  deed,  matter  or  thing  whatsoever,  whereby  or 
by  reason  or  means  whereof  the  said  annuity  thereby 
covenanted  to  be  paid  to  the  plaintiff  or  his  assigns 
during  his  life  as  aforesaid,  was,  could,  should,  or  might 
cease,  determine,  be  impeached  or  become  void  and  of 
no  effect,  or  whereby,  or  by  reason  or  means  whereof, 
the  same  indenture  of  lease  and  articles  of  agreement, 
or  any  of  them,  was  or  were,  or  should  or  might  be 
forfeited,  and  the  terms  of  years  thereby  respectively 
created,  cease,  determine,  and  become  null  and  void." 

The  declaration  then  alleged  that,  although  the  lands 
and  premises  demised  or  agreed  to  be  demised  by  the 
articles  of  8th  August  1816,  from  thence  continually  have 
been  and  still  are  essential  and  absolutely  necessary  for 
the  working  and  carrying  off  the  coal  and  culm  to  be 
wrought  and  raised  out  of  and  from  the  said  colliery, 
and  the  same  were  and  are  of  little  or  no  value  without 
such  lands  and  premises ;  yet,  Foster,  Bonner,  and 
Gaunt,  on  the  28th  February  1820,  without  the  know- 
ledge or  consent  of  the  plaintiff,  took  and  accepted,  in 
their  own  names,  and  not  for  the  benefit  of  or  in  trust  for 
the  plaintiff,  but  for  the  benefit  of  and  in  trust  for  persons 
other  than  the  plaintiff,  a  lease  of  the  lands  and  premises 
so  demised  or  agreed  to  be  demised  by  the  said  articles 
of  8th  August  1816,  to  hold  to  Foster,  Bonner,  and 
Gaunt,  from  the  25th  June  then  last  past,  for  60  years: 
and  also  then  and  there  forfeited,  yielded,  surrendered, 
and  gave  up  the  said  articles  of  agreement,  and  all 
E  e  4  interest 
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1835.  interest  whatsoever  conveyed  or  intended  and  agreed 
""^  to  be  conveyed  thereby.    By  means  and  in  consequence 

against       whercof  the  said  annuity  became  and  was  impeached, 
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and  of  no  effect ;  and  all  the  powers,  privileges,  charges, 
rights,  and  interests  given  and  conveyed  to  the  plaintiff' 
as  aforesaid,  in,  over,  and  upon  the  said  lands  and 
premises  so  demised  or  agreed,  &c.  by  the  said  articles 
of  8th  August  1816,  and  in,  over,  and  upon  the  said 
articles  of  agreement,  and  also  of  and  in  the  profits, 
benefits,  &c.  which,  under  the  before  recited  indentures 
and  articles  of  agreement,  should  and  ought,  and  other- 
wise would  have  accrued  from  and  by  the  sale  of  coal 
and  culm  brought  and  dug  out  of  the  said  mines  and 
veins  or  seams  of  coal  and  otherwise,  then  and  there 
ceased  and  determined,  and  became  and  were  utterly 
void  and  of  no  effect  or  value  to  the  plaintiff*;  and  the 
plaintiff*  became,  and  was  and  still  is,  absolutely  pre- 
cluded from  enforcing  the  payment  of  the  said  annuity 
according  to  the  provisions  of  the  said  indenture. 

As  a  second  breach  of  covenant  it  was  alleged  that, 
under  and  near  to  the  lands  and  premises  demised 
or  agreed  &c.,  by  the  articles  of  8th  August  1816,  and 
near  to  the  colliery  and  premises  originally  demised 
to  George  Bowser,  and  convenient  for  working  the  same, 
there  were  and  still  are  valuable  veins  and  seams  of 
coal  and  other  minerals,  the  property  of  Lord  Ashhurn- 
Jiam ;  and  that  Foster ^  Bonner,  and  Gaunt,  intending  to 
defraud  the  plaintiff*,  and  craftily  to  obtain  a  lease  from 
Lord  Ashhurnham  of  the  said  last-mentioned  veins  and 
seams  on  advantageous  terms  to  themselves,  and,  in 
breach  of  their  trusts  and  covenants,  seeking  their  own 
gain  at  the  expense  of  the  plaintiff,  on  the  28th  February 
1820,  without  his  knowledge  or  consent,  accepted  a 

lease 
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lease  from  Lord  Ashburnham  of  the  said  lands  and  1835. 

premises  agreed  to  be  demised  by  the  articles  of  8th 

August  1816,  to  hold  to  them  Foster,  Bonner,  and  against 

"Williams. 

Gaunt,  for  different  and  less  advantageous  terms  of 
years,  and  different  and  higher  rents,  and  under  and 
subject  to  different  and  less  advantageous  stipulations, 
conditions,  and  provisions  than  the  said  term  of  years, 
rents,  stipulations,  conditions,  and  provisions  in  the 
said  articles  of  8th  August  1816  agreed,  and  than  might 
and  ought  and  could,  and  otherwise  would  have  been 
obtained  from  Lord  Ashburnham;  and  that,  by  means 
of  such  crafty  contrivance,  Foster,  Bonner,  and  Gaunt 
did  obtain  from  Lord  Ashburnham  a  lease  of  the  last- 
mentioned  veins  and  seams  of  coal  on  more  advan- 
tageous and  profitable  stipulations  than  they  ought  and 
otherwise  could  have  done.  By  means  and  in  con- 
sequence whereof,  &c.,  as  in  the  first  breach. 

As  a  third  breach,  it  was  alleged  that,  after  the 
making  of  tlie  two  leases  by  Lord  Ashburnham  as  in 
the  second  breach  mentioned,  Foster,  Bonner  and 
Gaunt,  without  the  knowledge  or  consent  of  the  plain- 
tiff, assigned  to  Charles  Hill  (amongst  other  things)  all 
the  messuages,  lands,  grounds,  veins  of  coal,  and  other 
premises  granted  by  those  two  leases,  and  all  their  in- 
terest in  the  thereby  assigned  property,  to  hold  to 
Charles  Hill  for  the  residue  of  the  several  terms.  By 
means  &c.,  as  before. 

General  demurrer  and  joinder. 

The  demurrer  was  argued  in  Easter  term  last  («). 

Sir  John  Campbell,  Attorney-General,  in  support  of 
the  demurrer.    It  appears,  by  the  recital  in  the  in- 

C«)  April  25th,  before  Lord  Denman  C.  J. ,  Littledde,  Parke,  and  Fat- 
teson  Js. 

denture 
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1835.  denture  declared  upon,  that  the  parties  intended,  not 

"  that  an  absohite  annuity  should  be  granted,  but  that 

Pitt 

against  thc  three  fourth  parts  should  become  a  security  for  the 

Williams.  i       .  i  i         i  • 

annuity,  the  grantee  taking  the  risk  of  there  being  or 
not  being  profits ;  and  this  was  reasonable,  for  the  ar- 
rangement was  made  in  consequence  of  the  grantee 
having  proposed  to  sell  Farqii/mrso7i's  moiety,  the  price 
of  which  would,  of  course,  depend  upon  the  profits 
derivable  from  it :  and  the  covenant  for  the  payment  of 
the  annuity  is  limited  to  this  contingency  by  the  words 
"if  any."  Now  the  breaches  do  not  aver  that  there 
were  profits  of  the  nature  described  in  the  indenture  ; 
that  is,  profits  after  the  payment  of  the  charges  men- 
tioned.  This  averment  ought  to  have  been  made:  as, 
if  a  grant  be  made  of  an  annuity  during  the  life  of  J. 
S.,  the  declaration  on  the  grant  must  aver  the  life  of 
J,  S.  :  or,  at  least,  it  should  have  been  averred  that 
profits  would  have  been  made,  unless  the  acts  com- 
plained of  had  prevented  it.  Again  :  the  declaration 
discloses  no  breach  of  covenant.  The  first  two  breaches 
shew  nothing  by  which  the  annuity  is  impeached.  The 
first  breach  does  not  explain  how  the  acceptance  of  the 
lease,  on  the  terms  and  in  the  form  there  described, 
damnifies  the  grantee  of  the  annuity:  Gaunt,  by  his 
covenant,  was  to  hold  in  trust  for  the  three ;  it  can 
make  no  difference  to  the  grantee  that,  instead,  of  this, 
the  lease  is  made  to  the  three  in  the  first  instance;  and 
the  indenture  declared  upon  contains  no  covenant  that  the 
lease  shall  be  held  in  trust  for  the  plaintiff.  The  second 
breach  also  fails  to  connect  the  terms  upon  which  the 
lease  was  accepted  with  any  deterioration  of  the  se- 
curity, which  is  altogether  unaffected  by  those  terms. 
The  third  breach  does  not  shew  that  the  assignment 
there  averred  to  have  been  made  has  impeached  the 

security  j 
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security;  the  mere  possibility  that  it  may  do  so  is  not  1835. 
sufficient  to  make  a  breach  of  covenant.    In  Com.  "7 

Pitt 

Dig,,  tit.  Covenant  (E.  3.),  it  is  said,  "  A  covenant  shall  against 

Williams. 

not  be  broken,  if  a  man  does  an  act,  which  by  conse- 
quence may  be  a  breach,  if  the  breach  does  not  actually 
follow :  as,  if  A.  covenants  to  maintain  every  action  in 
her  name,  without  release  or  countermand  ;  if  A.  after 
an  action  commenced,  takes  husband,  it  is  not  a  breach, 
though  the  writ  be  abateable,  if  it  be  not  abated  by 
judgment.  R.  1  Leo,  169.    If  A,  covenants  that  B,  shall 
enjoy  a  lease  assigned,  free  from  arrears  of  rent;  if  rent 
be  in  arrear,  it  shall  not  be  a  breach,  where  no  damage 
accrues  thereby  to  B.,  by  suit  or  otherwise.  R.  I. 
Sal,  196.    So,  if  an  obligation  be,  to  indemnify  from 
rent  in  arrear,  or  money  due  by  obligation,  after  the 
arrears  incurred,  or  the  obligation  broken.   1  Sal,  197." 
From  which  it  follows,  that  the  plaintiff  ought  to  have 
shewn  actual  failure  of  securit},  and  damage  produced 
thereby.    Neither  does  it  appear  that  the  assignment 
causes  even  a  contingent  deterioration  of  the  security : 
for,  in  the  first  place,  the  assignment  does  not  appear 
to  have  passed  that  property  only  which  was  comprised 
in  the  lease  from  Lord  Ashhurnham,  and,  therefore,  the 
assignee  may  hold  both  the  mine,  on  which  the  security 
is  granted,  and  the  adjacent  land  ;  and,  if  so,  the  mine 
has  the  advantage  of  the  union  as  before:  and,  se- 
condly, even  if  nothing  was  assigned  besides  the  pro- 
perty comprised  in  the  lease  from  Lord  Ashburnham,  the 
assignee  would  take  subject  to  the  incumbrance,  and, 
therefore,  the  grantee  of  the  annuity  would  not  be 
prejudiced. 

Cowlwg,  contra.    The  annuity  is  expressly  secured, 
not  simply  on  the  mine,  but  on  the  three  fourth  parts  of 

Foster, 
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1835.      Foster^  Bonner^  and  Gaunt  in  the  profits  arising  from 
p^^^        the  colliery,  by  virtue  of  the  indentures  of  lease  and 
agaimt       the  agreement  of  1816.    That  agreement  is,  therefore,  . 

Williams. 

a  part  of  the  security ;  and  consequently  the  assignment 
of  the  land  which  is  the  subject  of  the  agreement,  is, 
pro  tanto,  a  breach  of  the  covenant,  because  it  im- 
peaches the  security.  And  a  bona  fide  assignee  will 
hold  free  of  the  incumbrance,  which  was  merely  equi- 
table till  the  time  of  granting  the  lease.  Then,  as  to 
the  lease  which  is  accepted,  it  is  clearly  different  from 
that  contemplated  in  the  agreement.  A  right  of  entry 
on  the  premises  was  reserved  to  the  grantee  of  the 
annuity,  by  the  indenture  of  Z)^(:mZ'^r  1 8 1 6  :  now  this 
right  will  not  apply  to  land  taken  under  a  lease  not 
consistent  with  the  agreement.  It  is  not  necessary  to 
shew  actual  damage,  where  the  defendant  has  put  it 
out  of  his  own  power  to  perform  his  contract,  Tord  v. 
Tileij{a\  where  6  Vin,  Abr.  is  cited,  tit.  Condition  (B.  c), 
"  If  a  day  be  limited  to  perform  a  condition,  if  the 
obligor  once  disables  himself  to  perform  it,  though  he 
be  enabled  again  before  the  day,  yet  the  condition  is 
broke.  21  Ed,  4.  55.  As  if  the  condition  be  to  infeofF 
before  Michaelmas ;  if  before  the  feast  he  infeoffs  ano- 
ther, though  he  after  repurchases,  yet  he  cannot  per- 
form the  condition.  21  ^.  4.  55.'*  If  there  has  been 
a  breach  of  contract,  the  plaintiff  is  at  any  rate  entitled  to 
nominal  damages ;  Va7i  Wart  v.  Woolley  ifi) ;  Marzetti 
V.  Williams  {c).  Supposing  the  special  damage  to  be  ill- 
assigned,  or  not  a  cause  for  which  the  plaintiff  can  recover 
at  all,  this  demurrer  should  have  been  to  that  part  of  the 
declaration,  not  to  the  whole ;  Amory  v.  BrodricJc  {d), 

(a)  6B.  4-C.  325. 

(b)  SB.  ^  C.  439.    5*.  a,  on  a  new  trial,  I  M.  4;  M.  520. 
(«)  1  B.  ^  Ad.  415.  {d)  5B.^  Aid.  712. 

The 
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The  plaintiff  has  not  the  means  of  knowing  whether  1835. 

there  be  any  profits.  If  there  be  none,  the  defence  (sup- 

posing  it  valid)  should  be  raised  by  the  defendants,  who  against 

*^       °              ^              ^                   ^  Williams. 

might  plead  non  damnificatus. 

Ctir  adv.  vult. 


Lord  Denman  C.  J.,  in  this  term,  {Jan.  31st),  de- 
livered the  judgment  of  the  Court. 

(After  reading  the  declaration,  his  Lordship  pro- 
ceeded as  follows:) — To  this  declaration  the  defend- 
ants have  demurred  generally,  and  contend, — 

First,  that  the  declaration  is  insufficient,  for  want  of 
stating  that  any  profits  have  accrued  from  the  working 
of  the  colliery ; 

Secondly,  that  the  breaches  assigned  do  not  disclose 
any  facts  by  which  the  annuity  is  necessarily  impeached. 

With  respect  to  the  first  point,  we  are  of  opinion  that 
the  declaration  is  sufficient.  Assuming  that,  in  an  action 
lo  recover  arrears  of  the  annuity,  it  would  be  necessary 
to  state  affirmatively  that  profits  had  accrued,  inasmuch 
as  the  annuity  is  made  payable  out  of  the  profits,  if  any, 
—  yet,  in  an  action  to  recover  damages  for  acts  by  which 
the  annuity  is  said  be  impeached,  it  cannot  be  necessary 
to  state  that  profits  have  been  made,  unless  it  be  with 
a  view  to  show  the  measure  of  those  damages  :  and, 
if  it  be  necessary  or  proper  with  that  view  (which  we 
are  not  called  upon  to  determine),  the  omission  of  the 
statement  cannot  at  all  events  operate  further  than  to 
reduce  the  plaintiff's  right  of  action  to  merely  nominal 
damages,  —  not  to  show  that  he  has  no  cause  of  action 
at  all ;  and  is  not  therefore  matter  of  demurrer. 

It  is  also  obvious  that  the  acts  complained  of  may 
have  themselves  been  the  cause  that  no  profits  have 

been 
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1835.       been  made;   and,  again,  if  no  profits  have  hitherto 
"      been  made,  yet  it  does  not  follow  that  they  might  not 
against       be  made  hereafter,  so  as  to  pay  the  annuity  if  it  be 
not  impeached. 

With  respect  to  the  second  point,  we  have  felt  con- 
siderable difficulty  ;  but,  upon  the  whole,  we  are  of 
opinion  that  the  breaches,  as  alleged,  are  not  sufficient, 
and  that  the  defendants  are  entitled  to  our  judgment. 

The  first  breach  in  substance  states,  that  Foster^ 
Bonner^  and  Gaunt  took  a  lease  of  the  premises  com- 
prised in  the  articles  of  agreement  of  8th  August  1816 
in  their  own  names,  and  not  in  trust  for  the  plaintiff, 
but  in  trust  for  others,  for  sixty  years  from  25th  June 
1819,  and  forfeited  and  yielded  up  the  articles:  by 
means  whereof  the  annuity  became,  and  was  impeached, 
and  of  no  effect,  and  the  plaintiff  lost  his  remedies  to 
enforce  it.  Whatever  be  the  meaning  of  the  word 
"  impeached  "  in  this  breach,  it  is  stated  as  a  conse- 
quence resulting  from  the  facts  previously  stated.  Now 
that  consequence  does  not  result  from  those  facts,  which 
do  not  in  any  way  affect  the  annuity.  It  is  quite  imma- 
terial, as  to  the  annuity,  whether  the  lease  was  taken  in 
the  names  of  Foster.^  Bonner^  and  Gaunt,  or  in  the  name 
of  Gaunt  only,  since  Gaunt  had  covenanted  to  hold  it, 
when  granted,  in  trust  for  Foster^  Bonner,  and  himself; 
and  all  three  had  covenanted  with  the  plaintiff,  not  that 
it  should  be  taken  in  trust  for  him,  but  that  they  had 
not  done  nor  woul^d  do  anything  whereby  it  might  be 
forfeited.  Now,  as  far  as  appears  by  the  allegations  in 
this  breach,  it  is  still  a  valid  and  subsisting  lease,  and 
the  lands  comprised  in  it  capable  of  being  used  for  the 
working  of  the  colliery  on  which  the  annuity  is  secured. 
The  articles  of  agreement  are,  Indeed,  stated  in  the 

breach 
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breach  to  have  been  forfeited  and  yielded  up  :  but  the  1835. 
use  of  the  word  "  forfeited  "  is  of  itself  nothinfr  without       ~7  ' 

o  Pitt 

shewing  how  and  by  what  act  they  were  forfeited  ;  and,  against 

,  Williams. 

so  far  from  this  being  shewn,  the  contrary  plainly  ap- 
pears, and  that  they  were  yielded  up  only  when  the  pur- 
pose for  which  they  were  made,  namely,  the  granting 
a  lease  of  the  lands  comprised  in  them,  was  fulfilled. 
Whether  that  lease  be  in  strict  conformity  to  the 
articles  of  agreement,  or  even  whether  it  be  a  lease 
under  and  in  pursuance  of  those  articles,  is  not  ma- 
terial ;  because  the  annuity  is  payable  out  of  the  profits 
of  the  mine,  which,  under  the  indentures  and  articles, 
shall  accrue  by  working  the  coals  or  otherwise  Jiow- 
soever.  The  plaintiff*,  therefore,  has  the  security  con- 
tracted for ;  viz.,  the  profits  of  the  mine,  to  the 
working  of  which  these  lands  mentioned  in  the  articles 
are  necessary,  whether  the  lease  under  which  the  lands 
are  held  be  or  be  not  conformable  to  the  articles :  and 
it  does  not  lie  in  the  mouth  of  the  covenantors,  who 
gave  up  the  articles  when  they  took  the  lease,  to  say 
that  the  lease  differs  from  the  articles,  and  that  they  are 
therefore  absolved  from  applying  the  lands  to  the  work- 
ing of  the  mine,  or  from  paying  the  annuity  out  of  the 
profits  of  the  mine,  supposing  it  to  be  worked  by  means 
of  the  lands. 

The  second  breach  states,  in  substance,  that  Foster ^ 
Bonner,  and  Gaunt,  in  fraud  of  the  plaintiff,  accepted  a 
lease  from  Lord  AshhirnJiam  on  different  and  less  advan- 
tageous terms,  and  at  higher  rents,  than  were  specified 
in  the  articles  of  agreement,  in  order  to  induce  Lord 
Ashhurnham  to  grant  them  a  lease  of  other  coal  mines, 
on  better  terms  than  he  otherwise  would;  and  that  he 
did  so  grant,  whereby  the  annuity  became  and  was 

impeached. 


4.32 


CASES  IN  HILARY  TERM 


1835.  impeached.  The  same  observations  may  be  made  here 
as  have  already  been  applied  to  the  first  breach. 
against  Nothing  is  stated  in  the  breach  which  in  any  way  affects 
the  title  to  the  annuity,  or  to  the  premises  on  which  it 
is  secured,  or  the  remedies  by  which  it  may  be  enforced  ; 
but  only  facts  tending  to  shew  that  those  remedies  are 
less  likely  to  be  efficacious,  by  reason,  as  it  is  said,  of 
the  increase  of  a  prior  charge  upon  the  funds  out  of 
which  the  annuity  is  payable :  for  it  is  argued  that,  as 
the  annuity  is  payable  out  of  the  profits  of  the  colliery 
after  payment  of  all  rents,  and  as  the  rent  reserved  in 
the  lease  is  higher  than  that  stipulated  in  the  articles, 
the  funds  out  of  which  the  annuity  is  payable,  viz.,  the 
profits  of  the  colliery,  must,  pro  tanto,  be  diminished, 
and  the  payment  of  the  annuity  be  rendered  less  likely, 
and  so,  that  the  annuity  is  impeached. 

But,  on  looking  at  the  words  of  the  covenant,  it  will 
be  found  that  the  annuity  is  payable  out  of  the  profits  of 
the  mine,  after  payment  to  Sir  Htigh  Owen,  Lord 
Cawdor,  and  Lord  Ashhurnham,  of  such  rents  as  in  and 
by  the  recited  leases  or  agreements  were  respectively 
reserved.  The  covenantors,  therefore,  are  only  entitled 
to  deduct  from  the  profits,  prior  to  paying  the  annuity, 
such  rent  as  is  specified  in  the  articles  of  agreement,  not 
such  as  is  reserved  in  the  lease  granted  by  Lord  Ash- 
hurnham ;  and  as  Lord  Ashhurnham  cannot  distrain  on 
the  mine  for  his  rent,  but  only  on  the  land  leased  by 
him,  the  prior  charges  on  the  profits  contemplated  by 
the  indenture  on  which  this  action  is  brought  are  not 
increased.  Whatever,  then,  be  the  meaning  which  by 
this  breach  is  intended  to  be  attributed  to  the  word 
"  impeached,'*  whether  it  be,  lessened  in  value,  or 
affected  in  title,  or  delayed  in  payment,  the  conclusion 
drawn  from  the  facts  stated  in  the  breach  equally  fails. 

The 
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The  third  breach  states,  in  substance,  that,  after  the  1835. 
two  leases  had  been  taken  from  Lord  Ashburnham^ 

Pitt 

Foster^  Bonner^  and  Gaunt^  without  the  knowledge  or  against 

WlLLIAMl 

consent  of  the  plaintiff,  assigned  to  Charles  Hill  (amongst 
other  things)  those  leases,  and  the  premises  comprised 
in  them,  for  the  residue  of  the  terms,  whereby  the 
annuity  became  and  was  impeached. 

Here  it  is  contended,  first,  that,  as  the  lands  com- 
prised in  the  articles  of  agreement  of  8th  August  1816 
and  the  subsequent  lease  from  Lord  Ashburriham,  are,  in 
the  indenture  on  which  the  action  is  brought,  and  in 
the  declaration,  stated  to  be  essential  and  absolutely 
necessary  to  the  working  of  the  colliery,  out  of  the 
profits  of  which  the  annuity  is  payable,  the  assignment 
of  those  lands  by  Foster,  Boiiner,  and  Gaunt  to  Hill 
must  necessarily  prevent  the  working  of  the  colliery,  and 
the  making  of  any  profits,  and  so  impeach  the  annuity, 
by  preventing  the  fund  out  of  which  it  is  payable  from 
ever  arising. 

It  is  answered,  that  the  assignment  of  the  lands  to 
Hill  is  stated  to  be,  "  amongst  other  things,"  which 
may  be  the  colliery  itself;  and  that  it  ought  to  be 
affirmatively  shewn  in  the  breach  that  the  colliery  and 
the  lands  have  been  separated.  Whereas,  for  any  thing 
that  appears  to  the  contrary,  the  whole  may  be  in  Hill's 
hands,  and  the  lands  may  have  been  all  along,  and  may 
at  this  moment  be,  used  for  the  working  of  the  colliery, 
and  all  the  plaintiff's  remedies  may  be  as  complete  as  if 
no  assignment  had  been  made  to  Hill. 

We  think  that  this  is  the  true  answer ;  and,  without 
giving  any  opinion  as  to  the  effect  of  a  positive  aver- 
ment that  the  lands  and  colliery  had  been  permanently 
separated,  so  that  the  colliery  could  not  be  worked  at 

Vol.  IL  F  f  all, 


434. 


CASES  IN  HILARY  TERM 


1S35.       all,  whether  it  would  or  would  not  constitute  a  breach  df 


against       might  be  impeached  or  become  of  no  effect,  we  think 

Williams. 


that,  at  all  events,  without  such  an  averment,  or  any 
statement  of  facts  necessarily  she\\ing  such  a  separation^ 
this  breach  cannot  be  supported  on  that  ground. 

But  it  is  contended,  secondly,  that  an  assignment  of 
the  whole  premises,  including  the  colliery  and  the  lands 
mentioned  in  the  articles  of  agreement,  so  as  that  no 
separation  has  taken  place,  is  still  a  breach  of  the  cove- 
nant not  to  do  any  act  whereby  the  annuity  may  be  im- 
peached. This  depends  on  the  question,  whether  the 
profits  of  the  colliery  in  the  hands  of  an  assignee  are 
chargeable  with  this  annuity,  and  whether  the  annuitant 
can  enter  upon  the  assignee  so  as  to  receive  those 
profits,  and,  if  necessary,  to  sell  the  colliery  under  the 
covenants  in  the  indenture  on  which  this  action  is 
brought. 

The  covenant  is,  in  terms,  by  Foster,  Bonner,  and 
Gaunt,  each  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, and  not  for  the  others,  that  they,  Foster, 
Bonner,  and  Gaunt,  and  their  respective  executors, 
administrators,  and  assigns,  would  pay  the  annuity  out 
of  the  profits  which  should  come  to  their  or  any  of 
their  hands ;  and  it  goes  on  further  to  give  a  right  to 
enter  and  receive  the  profits,  and,  in  certain  events,  to 
sell  the  colliery,  if  the  annuity  should  be  in  arrear. 
The  power  to  enter  and  sell  is  not  made  to  depend  on 
the  colliery  continuing  in  the  possession  , ^ff^jPo^/!^, 
Bonner,  and  Gaunt,  but  on  the  annuity  being  in  arrear, 
in  whosesoever  hands  the  colliery  may  be;  and  as  Foster, 
Bonner,  and  Gaunt,  at  the  time  of  their  making  this 
covenant,  had  absolute  power  over  three  fourths  of  the 
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the  covenant  not  to  do  any  act  whereby  the  annuity 


colliery 
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colliery  for  the  term  of  years  which  they  had  in  it,  we  1835. 
think  that  Foster^  Bonner^  and  Gaunt  are  responsible 
for  the  payment  of  the  annuity  out  of  the  profits  in  the  against 
hands  of  the  assignee,  and  that  the  power  of  entry  and 
sale  may  be  put  in  force  against  him.  It  is  not  material 
to  consider  whether  an  action  of  covenant  for  the 
annuity  will  lie  against  the  assignee  (i.  e.  whether  the 
covenant  be  personal  only,  or  runs  with  the  colliery) ; 
because,  assuming  it  to  be  personal  only,  it  still  re- 
mains binding  on  the  covenantors,  their  heirs,  and  exe- 
cutors, and  is  not  affected  by  the  assignment ;  and  so 
the  plaintiff  has  all  the  security  which  he  contracted  to 
have ;  viz.,  the  personal  covenant  of  the  covenantors, 
and  the  power  of  entry  and  sale.  The  breach,  therefore, 
cannot  be  supported  on  the  second  ground. 

For  these  reasons,  we  are  of  opinion  that  judgment 
must  be  entered  for  the  defendants. 

Judgment  for  the  defendants. 


The  King  against  Wartnaby.  Jr,l^',3th. 
CIR  F.  POLLOCK,  Attorney-General,  moved,  on  the  This  Court 

^         .      r    I       ^  r     \  n  •        •  ^'fl  remove  an 

part  oi  the  derendant,  tor  a  certiorari  lo  remove  indictment  by 
this  indictment  fr  om  the  Central  Criminal  Court  to  the  ^^^e  instance  of 
King's  Bench.  The  indictment  was  for  perjury  charged  fjl^j^fhrcTn' 
to  have  been  committed  in  an  answer  to  a  bill  in  Chan-  ^T^'  Criminal 

Court,  on  the 

eery,  relating  to  transactions  which  occurred  about  fifteen  suggestion  that 

it  involves 

years  ago.    The  defendant  now  swore  that  some  points  points  of  law 

r  1  1  J      •  1         •  1      I  T  o  arising  out  of 

or  Jaw  would  arise  on  the  trial,  the  proceedings  out  or  proceedings  in 

which  this  indictment  arose  being  in  Chancery  and  the  tj'yg  iq  rnatters 

transactions  being  matter  of  account.  of  account, 
F  f  2  Per 
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Per  Curiam  («).  Looking  to  the  nature  of  the  docu- 
ments referred  to  in  the  proceedings  in  Chancery,  we 
think  this  certiorari  should  be  granted. 

Writ  granted  {h), 

(a)  Lord  Denman  C.  J.,  LUtledale  and  Williams  Js. 

(6)  See  note  (a)  to  Hex  v.  Harrison,  1  Chitt.  Rep.  571. ;  Rex  v.  Morgan, 
2  Slra.  1049.  ;  Rex  v.  Caldecott,  S  JDowl.  P.  C.  315. 

In  Rex  V.  Brian  and  Others,  Mich.  T.  {ISfov.  12.)  1834,  this  Court 
refused  an  application  by  Petersdorff,  on  the  part  of  the  defendants,  to 
remove  an  indictment  from  the  Middlesex  quarter  sessions,  on  the 
ground  qf  its  vagueness,  j;he  charge  being  that  the  defendants  were 
common  cheats,  and  had  conspired  to  obtain  goods  and  chattels,  not 
stating  from  whom.  Per  Lord  Denman  C.  J.,  Taunton,  Patteson,  and 
Williams  Js.  See  Rex  v.  Gill,  2  B.  <^  Aid.  204.  ;  Rex  v.  Fowle,  4  Car.  ^ 
P.  592. 

As  to  the  removal  of  indictments  at  the  instance  of  prosecutors,  see  the 
new  regulations  introduced  by  stat.  5  &  6  W.  4.  c.  33..  s.  1. 


1835. 


The  King 

against 
Wartnaby. 


Tuesday, 
January  13th. 


In  the  Matter  of  Jones. 


This  Court  will 
not  grant  a 
habeas  corpus 
to  enable  a 
prisoner,  in 
custody  upon  a 
conviction  for 
misdemeanor, 
to  vote  at  an 
election  of  a 
member  of 
parliament. 


J^AUL'E  moved  for  a  writ  of  habeas  corpus  to  re- 
move the  body  of  one  Jones,  who  was  in  the 
gaol  of  Hereford  upon  a  conviction  for  misdemeanor, 
on  the  ground  that  he  was  a  freeholder  of  Radnorshire, 
that  he  desired  to  vote  at  an  election  of  a  member  to 
represent  that  county  in  the  House  of  Commons,  and 
that  the  election  was  to  take  place  in  a  few  days. 
Maule  admitted  that  no  precedent  for  this  application 
had  been  found ;  but  he  argued  that,  as  the  writ  was 
grantable  to  enable  a  prisoner  to  give  evidence,  it 
ought  also  to  issue  in  this  case,  the  exercise  of  the 
elective  franchise  being  a  trust,  in  the  execution  of 
which  the  public  had  as  strong  an  interest  as  in  the 
testimony  to  be  given  by  a  witness. 

Lord 
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Lord  Denman  C.  J.     This  application  was  also  1835. 
made  to  me  out  of  term  :  but  there  is  no  foundation  for 

In  the  Matter  of 

it.     No  precedent  is  shewn.     The  writ  cannot  be  Jones. 
granted.  ^ 

LiTTLEDALE  J.  Several  acts  of  parliament  have 
been  passed  relating  to  the  privileges  and  duties  of 
electors,  and  the  attendance  of  witnesses  (a) ;  but  the 
right  now  contended  for  has  never  been  recognised. 

Williams  J.  {b)    1  agree  that  this  motion  cannot  be 
granted.    I  refused  a  similar  application  at  chambers. 

Writ  refused. 

(a)  See  stat.  44  G.  3.  c  102.  (b)  Patteson  J.  was  absent. 


Jordan  against  Jane  Farr  and  Robert  Farr.  Tuesday, 

January  13th. 

THE  defendants  had  given  a  warrant  of  attorney  to  the  Since  the  Rules 
,  .  ,      .  .        ,  .  PI  of  Court,  i^i/. 

plaintiiT,  authorismg  him  to  appear  tor  them,  or  4r.  4.,judg- 
either  of  them,  to  receive  a  declaration,  and  to  suffer  ^tereT^p  o^n 
judgment,  &c.    Neither  defendant  had  been  seen  alive  attorney  the 
since  the  commencement  of  the  term  {January  12th).  f^^thtfthe^"^' 
Robert  Farr  was  last  seen  alive  on  the  2d  of  November  defendant  was 

alive  within  a 

1834,  and  Jane  on  the  5th    January  1835.  reasonable  dis- 

tance of  time. 
The  eighth 

■r»  77  1    f       •    1  day  preceding 

Ball  now  moved  tor  judgment  to  be  entered  up  the  day  of  the 
against  Jane  Farr  only.    It  is  no  longer  necessary  to  thou«Th*iu)t' 
shew  that  the  defendant  has  been  seen  alive  on  a  day  ^J-^j^^in  which 

the  application 
is  made,  is  at  a  reasonable  distance  of  time. 
On  a  warrant  of  attorney  to  suffer  judgment  to  be  entered  up  against  two,  or  either 
them,  judgment  may  be  entered  up  against  one  only. 

F  f  3  in 
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1835.  in  term:  that  rule  was  founded  on  the  relation  which 
j^^^^^  judgments  had  to  the  first  day  of  the  term  on  which 
against  they  Were  signed ;  and  the  practice  was  intended  to 
prevent  the  possibility  of  the  judgment  beginning  to 
take  effect  after  the  defendant's  death.  But,  under  the 
rule  of  Hilary  term,  4  4.  {General  Rules  and  Regu- 
lations,  3.  (a)  ),  the  judgment  takes  effect  from  the  day 
on  which  it  is  signed ;  and  it  is  therefore  no  longer  prac- 
ticable to  satisfy  the  Court  of  the  fact  of  the  defendant 
being  alive  to  the  very  moment  of  the  judgment  first 
taking  effect.  It  can,  therefore,  be  required  only  to 
shew  the  life  of  the  defendant  within  a  reasonable 
time  (6),  and  the  space  of  eight  days  appears  to  be 
reasonable.    With  respect  to  severing  the  defendants, 

the  Court,  in    v.  Hohson  (c),  refused  to  allow  a 

judgment  to  be  entered  up  against  two  only  of  three 
parties,  who  had  given  a  joint  warrant  of  attorney ;  but 
they  added  that,  had  the  warrant  been  joint  and  seve- 
ral, judgment  would  have  been  granted.  That  is  the 
present  case. 

The  Court  {d)  granted  the  rule. 

(a)  5B.  4:Ad.ji. 

(6)  See  Cockman  v.  Hellyer,  1  New  Cas>  1. 

ic)  I  Ckit.  Rep.su.  ^toiU->'.m 

(d)  Lord  Denman  C.  J.,  Littledale,  and  WUliams  Js. 

i 
<^ 
•J 
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doiffw  na  in  I  bed  zimm  — 

Atkinson  aminsi  Margaret  Jones,  Executrix  Tuesday, 

°  ^  January  IStli. 

of  Henry  Jones. 


^^HE  testator  had  executed  a  warrant  of  attorney,  J.  executed  a 

JL  /Y»      •    1       warrant  of 

dated  the  10th  or  February  1829,  to  suffer  judg  -  attorney  to  con- 

ment  tor  10,000/.    A  memorandum  was,  at  the  time  of  [he^iefea^nce' 

the  execution,  indorsed  upon  the  warrant,  reciting  that,  ga*^Il^madTby" 

by  indenture  of  assi«inment  and  mortgage,  bearing  even      J-^  . 

"  c  o  ^  o  with  a  proviso 

date  with  the  above  warrant  of  attorney,  and  made  for  redemption 

on  payment  of 

between  George  Pearce  Manley^  clerk,  and  Mary  Manley,  the  principal 

on  a  day 

of  the  first  part,  Francis  Baring  Atkinson  of  the  second  named,  with 

,  .        ,  •        r    1       1  •    1  •     interest  in  the 

part,  and  certam  other  parties  or  the  third  part,  certam  mean  time ; 
premises  had,  in  consideration  of  8000/.  paid  by  Atkinson  furthefrec^d, 
to  the  said  G.  P.  and  M.  Manleu,  been  assigned  by  the  that  j.  gave  th^ 

o  J  warrant  or  at- 

said  G.  P.  and  M.  Manley  to  Atkinson,  his  executors,  torney  asa  se- 

curity  for  the 

&c.,  for  a  certain  term  of  years,  subject  nevertheless  to  payment  of  the 

interest  after 

the  proviso  or  agreement  next  mentioned.    The  memo-  the  rate,  at  the 

randum  then  stated,  that  in  the  said  indenture  was  manner  ap- 
^  .      ,  .  r  ^  •  r  pointed  by  the 

contamed  a  proviso  or  agreement  tor  redemption  or  mortgage  deed; 
all  the  assigned  premises  on  payment  by  G.  P.  and  intended  thlt^' 
M,  Manley,  or  either  of  them,  their  or  either  of  their  Judgment 

should  be  en- 

executors,  &c.,  unto  Atkinson,  his  executors,  &c.,  of  tered  up  forth- 
with; it  fur- 
ther provided, 

that  no  execution  should  be  issued  till  default  should  be  made  in  payment  of  the 
interest  at  the  times,  &c.  (as  before);  but  that,  if  default  should  be  made  in  such 
payment,  execution  might  be  issued,  at  any  time  and  from  time  to  time  thereafter,  for 
all  the  arrears  of  interest  then  due,  and  thenceforth  to  accrue  due.  Judgment  was  entered 
up  on  the  warrant.  The  interest  due  up  to  the  day  named  in  the  mortgage  inclusively 
was  paid  soon  after  thajt  day.  Afterwards,  demand  was  made  on  J.  for  payment  of 
interest  accruing  after  the  day.  On  application  to  the  Court  to  order  satisfaction  to  be 
entered  on  the  roll : 

Held,  that  the  motion  was  at  all  events  premature,  execution  not  having  issued  ;  and, 
per  Littledale  and  Williams  Js.,  that  it  was  not  sufficiently  clear,  from  the  defeazance,  that 
the  warrant  of  attorney  was  intended  to  cover  only  the  interest  up  to  the  day  named,  in- 
clusively, for  the  Court  to  intei  fere, 

F  f  4  8000/. 
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1835.  8000/.  on  the  10th  of  January  1834,  with  interest  in  the 
A  meantime  at  5  per  cent.,  such  interest  to  be  paid  in  even 

Atkinson  f  3  r 

against  portions  half-yearly  on  the  10th  of  January  and  the 
Jones.  . 

10th  of  July  in  every  year;  the  first  payment  to  be 

made  on  the  10th  of  July  then  next  ensuing,  in  manner 
therein  mentioned.  The  memorandum  then  proceeded 
as  follows :  — 

"  And  whereas  the  said  Henry  Jones^  at  the  request 
and  as  surety  of  the  said  G.  P.  Manley  and  M,  Manley, 
entered  into  the  above  written  warrant  of  attorney  as  a 
further  and  additional  security  for  the  payment  of  the 
interest  of  the  said  sum  of  8000/.,  after  the  rate,  at  the 
times,  and  in  manner  appointed  for  payment  thereof  by 
the  said  recited  indenture  of  assignment  and  mortgage, 
and  it  is  intended  that  judgment  shall  be  forthwith 
entered  up  against  him  by  virtue  of  the  said  warrant 
of  attorney :  now,  therefore,  be  it  known,  that  no  exe- 
cution shall  be  issued  upon  the  said  judgment  so  to  be 
entered  up  by  virtue  of  the  above  written  warrant  of 
attorney  as  aforesaid,  until  default  shall  be  made  in 
payment  of  the  interest  of  the  said  8000/.,  at  the  times 
and  in  manner  appointed  for  payment  thereof  by  the 
said  recited  indenture  of  assignment  and  mortgage ;  but 
that,  in  case  default  shall  be  made  in  such  payment, 
then  it  shall  be  lawful  for  the  said  F.  B.  Atkinson^ 
his  executors,  administrators,  or  assigns,  at  any  time 
and  from  time  to  time  thereafter,  to  issue  execution,  or 
cause  execution  to  be  issued,  upon  the  said  judgment,  for 
all  the  arrears  of  interest  then  due  for  the  said  sum  of 
8000/.,  and  the  interest  thenceforth  to  accrue  due  for 
the  same,  together  with  all  costs,  charges,  and  expenses 
occasioned  by  non-payment  thereof,  without  the  necessity 
of  reviving  the  said  judgment,  notwithstanding  there 

shall 
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shall  have  been  no  prior  proceeding  within  one  year  1835. 
immediately  preceding  the  issuing  of  such  execution." 

^  ^  ^  Atkinson 

Judgment  was  signed  on  the  warrant  in  Hilary  term,  against 
1829.  The  testator  died  on  the  10th  of  March  1829. 
Judgment,  on  scire  facias,  was  signed  against  the  present 
defendant,  the  executrix,  on  the  10th  of  June  1833.  All 
the  arrears  of  interest,  due  up  to  and  on  the  10th  of 
January  were  satisfied;  but  the  payment  of  the 

interest  which  became  due  on  that  day  was  not  made  till 
the  3d  of  February  1 834.  On  the  1 1th  of  July  1834,  the 
plaintiff's  attorney  wrote  to  the  defendant,  demanding 
payment  of  the  half-year's  interest  due  on  the  day  pre- 
ceding. Starkie  obtained  a  rule,  in  Michaelmas  term  last, 
calling  upon  the  plaintiff  and  his  attorney  to  shew  cause 
why  satisfaction  should  not  be  entered  on  the  judgment 
signed  in  Hilary  term  1829,  or  why  the  judgment  on 
scire  facias,  signed  on  the  10th  of  June  1833,  should  not 
be  set  aside. 


Sir  W,  IV.  Follett,  Solicitor-General,  now  shewed 
cause.  Even  if  it  were  admitted  that  the  defeazance 
takes  effect  by  the  payment  of  all  arrears  accruing  up 
to  the  10th  of  January  1834,  it  would  not  follow  that 
this  rule  should  be  made  absolute.  All  that  the  de- 
fendant would  be  entitled  to  ask,  would  be,  that,  upon 
the  plaintiff's  taking  out  execution,  the  Court  should 
interfere  and  stay  such  execution.  But,  further,  the 
defeazance  does  not  so  take  effect.  In  the  first  place, 
default  has  been  made  in  the  payment  of  the  interest 
"at  the  time  and  in  the  manner  appointed  for  pay- 
ment," even  supposing  that  the  warrant  of  attorney  was 
intended  to  secure  only  such  interest  as  should  accrue 

up 
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up  to  the  10th  of  January  1834  inclusively;  for  such 
interest  was  appointed  to  be  paid  on  the  10th  of  January 
and  the  10th  of  July^  in  each  year:  whereas,  in  fact,  the 
payment  of  the  interest  due  on  the  10th  of  January  1834* 
was  not  made  till  after  that  day.  And,  secondly,  the 
warrant  of  attorney  was  to  secure  the  payment  of  in- 
terest, not  merely  up  to  the  10th  of  January  1834,  but 
as  long  as  the  principal  remained  unpaid.  It  is  always 
understood,  in  transactions  of  this  nature,  that  the 
interest  is  to  be  secured  for  the  whole  of  such  time; 
and,  in  the  present  case,  such  an  intention  is  apparent 
from  the  words  of  this  instrument.  Execution  is  to 
issue  "  at  any  time "  after  default,  and  "  from  time  to 
time  thereafter." 

Starkie^  in  support  of  the  rule.  If  the  intention  had 
been,  that  the  interest  was  to  be  secured  by  the  warrant 
of  attorney  so  long  as  the  principal  remained  unpaid, 
the  instrument  might  have  been  worded  so  as  to  make 
that  intention  plain :  but  here  no  such  intention  can  be 
inferred.  The  estate  would  become  absolute  on  the  10th 

January  1834,  after  which  time,  therefore,  no  security 
would  be  needed  beyond  the  estate  itself.  The  testator 
became  security  for  the  payment  of  the  interest  up  to 
that  time,  "  after  the  rate,  at  the  times,  and  in  manner 
appointed  for  payment  thereof  by  the  said  indenture:" 
and  the  indenture  appoints  only  payment  of  the  prin- 
cipal on  the  10th  of  January  1834,  with  interest  for  the 
same,  in  the  meantime,  by  half-yearly  payments.  If 
default  be  made,  execution  is  to  issue  at  any  time,  and 
from  time  to  time  thereafter,  for  all  the  arrears  of  in- 
terest then  due  and  interest  thereafter  to  accrue:  the 

meaning 


1835. 


Atkinson 
against 
Jones. 
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meaning  of  this  is,  that,  on  any  default,  execution  may  1835. 
issue,  and  that  there  may  be  levied  by  execution,  not  ^ 

Atkinson 

merely  the  interest  due  at  the  time  of  the  first  issuing  agoxmt 

Jones. 

of  the  execution,  but  also  all  arrears  thereafter  becoming 
due  from  time  to  time.  But  such  arrears  can  become 
due  only  according  to  the  contract;  they  would  not 
accrue  after  the  10th  of  January  1834.  The  provision, 
therefore,  for  putting  the  execution  in  force  from  time  to 
time,  is  intended  to  cover  all  arrears  due  from  the  first 
issuing  to  the  10th  of  January  1834-;  the  liability  of  the 
surety  ceasing  as  to  all  interest  accruing  after  that  day. 
If  there  be  any  ambiguity,  the  construction  should  be  in 
favour  of  the  defendant,  contracts  being  always  con- 
strued in  favour  of  sureties.  It  is  true  that  the  payment 
of  the  latest  interest  for  which  the  testator  was  security 
was  not  made  till  after  the  10th  January  1834;  but 
that  interest  is  now  satisfied,  and  nothing  is  due  for 
which  execution  can  issue.  Neifher  is  the  defendant 
bound  to  wait  till  the  execution  issues.  Payment  has 
been  actually  required  of  the  interest  accruing  since 
10th  Januaiy  1834;  and  that  is  sufficient  ground  for  the 
interference  of  the  Court.  The  defendant  ought  not  to 
be  subjected  to  the  issuing  of  an  execution,  which  will 
afterwards  be  superseded. 

Lord  Denman  C.  J.  I  am  of  opinion  that  this  appli- 
cation is  premature.  I  will  not  say  what  the  decision  of 
this  Court  will  hereafter  be,  should  execution  issue  upon 
the  judgment;  but  the  demand  to  have  satisfaction  en- 
tered up  comes  too  early.  Whether  equity  will  interfere 
in  the  meantime,  on  the  ground  of  the  demand  con- 
lained  in  the  letter,  we  are  not  called  on  to  determine. 
^  Little- 
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1835.  LiTTLEDALE  J.    The  letter  furnishes  an  excuse  for 

.  this  application,  which  will  prevent  us  from  (lischarmng 

Atkinson  i  i  '  r  no 

against       the  rulc  with  costs.    But  the  application  itself  cannot 

Jones. 

be  granted.  The  defeazance,  after  reciting  the  inden- 
ture of  mortgage,  goes  on  to  recite,  that  the  testator  had 
entered  into  the  warrant  of  attorney  as  a  further  and 
additional  security  for  the  payment  of  the  interest  after 
the  rate,  at  the  times,  and  in  manner  appointed  for  pay- 
ment by  the  indenture ;  and,  in  case  of  default  of  pay- 
ment, execution  is  to  issue  for  all  arrears  of  interest  then 
due,  and  the  interest  thenceforth  to  accrue  due.  Sup- 
pose the  last  words  were  struck  out ;  then  the  judgment, 
without  these  words,  would  still  be  a  security  for  all  the 
interest  accruing  up  to  the  10th  of  January  1834,  inclu- 
sively. In  the  common  course  of  things,  the  proviso  in 
a  mortgage  is  for  payment  on  a  given  day,  which  day 
is  here  postponed  for  several  years  from  the  execution  of 
the  mortgage.  The  interest  up  to  that  day  is  all  that  is 
made  payable  by  the  deed  of  mortgage.  If  an  action 
of  debt  were  brought  on  the  deed,  the  declaration  would 
be  only  for  the  amount  of  principal  and  interest  due  up 
to  that  day,  by  the  terms  of  the  proviso.  Any  thing 
which  was  recovered  besides  this,  would  be  in  the  shape 
of  damages  for  the  detention  :  the  breach  could  be  as- 
signed only  for  non-payment  up  to  and  on  that  day.  If, 
therefore,  this  warrant  of  attorney  stopped  there,  without 
the  addition  of  the  words  which  I  have  supposed  to  be 
struck  out,  the  defendant  might,  no  doubt,  have  satis- 
faction entered  up  on  the  roll.  But  then  those  words 
do  follow ;  and  they  are  not  very  clear  in  their  meaning. 
They  may,  perhaps,  be  inserted  to  cover  the  interest 
to  become  due  after  the  day.    At  all  events,  they  create 

an 
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an  ambiguity  sufficient  to  prevent  us  from  ordering  1835. 
satisfaction  to  be  entered  up  on  the  roll.  . 

^  Atkinson 

against 
Jones. 

Williams  J.  There  is  at  least  some  degree  of 
uncertainty  as  to  the  meaning  of  the  words,  "  interest 
thenceforth  to  accrue  due."  It  may  possibly  be  true, 
that  no  liability  for  interest,  to  be  paid  as  long  as  the 
principal  is  unpaid,  is  expressly  created  by  this  instru- 
ment. _  Yet  it  would  be  remarkable  that  the  liability  of 
a  surety  should  not  continue  as  long  as  the  principal 
money  is  due.  At  all  events,  the  last  words  cannot  be 
rejected;  and,  if  there  be  any  doubt  as  to  them,  the 
application  cannot  be  granted. 

Rule  discharged  without  costs. 


Holder  against  Raitt.  Tuesdaj/, 

January  13th. 

ASSUMPSIT.    The  plaintiff  arrested  the  defendant  Plaintiff ar- 
rested,  defend- 

for  180/.     Before  declaration,  the  cause,  and  all  ant,  and  the 
matters  in  difference  therein,  were  referred  to  a  barrister,  fen-ed  to  ar-" 
by  a  Judge's  order,  which  directed,    that  the  costs  of  the  SjatTon!  by^ 
said  suit,  and  the  costs  of  the  reference  and  award,  shall  a  Judge's  order, 

which  directed 

abide  the  event  in  like  manner  as  upon  a  verdict."   The  that  the  costs  of 

the  suit,  re- 
arbitrator  awarded  that,  at  the  commencement  of  the  ference,  and 

I       1  r-  award  should 

suit,  and  still,  551.  was  due  from  the  defendant  to  the  "  abide  the 
plaintiff,  which  he  directed  to  be  paid  by  the  defendant  mannerasupon 
to  the  plaintiff  in  full  satisfaction  and  discharge  of  all  xhrarbi'trator 
accounts,  claims,  &c.,  at  any  time  before  the  making  of  tTe^atfldant 

should  pay  to 
the  plaintiff  a 

sum  less  than  that  for  which  the  defendant  was  arrested :  Held,  that  this  Court  could  not 
give  the  defendant  the  costs  of  either  the  suit  or  the  reference  under  stat.  43  G.  3.  e.  46.  s.  3. 

Quaere,  Whether  any  words  in  the  order  of  reference  could  regularly  give  a  power  to 
the  Court  to  act  upon  the  statute  ? 

the 


Raitt. 
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1835.  the  order  of  reference;  and  that  the  plaintiff  should 
deliver  up  to  the  defendant  a  certain  bill  of  exchan«je. 

Holder  ° 

against  The  order  of  reference  was  afterwards  made  a  rule  of 
Court,  and  the  costs  taxed  at  751.  1 5s.  In  Michaelmas 
term  last,  a  rule  nisi  was  obtained  for  costs,  pursuant  to 
Stat.  43  G.  3.  c.  46.  s.  3.,  upon  affidavits  of  want  of  pro- 
bable cause  to  arrest  for  180/. 

Kelh/  now  shewed  caus^.  The  Court  cannot  interfere, 
under  stat.  43  G.  3.  c.  46.  s.  3.,  in  cases  where  there  has 
not  been  a  recovery  by  judgment*  Laidlaw  v.  Cock- 
hurn[a)  is  the  only  authority  countenancing  such  an 
interference,  and  that  case  has  been  repeatedly  over- 
ruled. If,  indeed,  an  award  be  made,  under  an  order 
of  nisi  prius  empowering  the  arbitrator  to  direct  how 
the  verdict  is  to  be  entered,  the  judgment  of  the  Court 
takes  effect  as  if  there  were  a  regular  verdict;  for  then 
the  words  of  the  section,  "  shall  not  recover  the  amount 
of  the  sum,"  are  applicable  {b).  But  where  the  refer- 
ence is  before  trial,  there  can  be  no  recovery  in  the  legal 
sense  of  the  word  [c).  Besides,  by  the  same  section  the 
plaintiff  is  "disabled  from  taking  out  any  execution  for 
the  sum  recovered,"  except  as  to  the  amount  by  which 
the  sum  recovered  exceeds  the  taxed  costs  of  the  defend- 
ant. Here  there  is  no  execution.  This  shews  that  the 
section  is  inapplicable.  (He  was  then  stopped  by  the 
Court.)  . 

•tf^raisoder ,  contra.    The  order  of  reference  is  worded 
so  as  expressly  to  meet  this  difficulty.    The  costs  of  the 

(a)  2  N.  R.  76.  See  Butler  v.  Brown,  1  B.  ^  B.  66.,  and  the  cases 
there  cited. 

(6)  Jteene  v.  Deeble,  5  B.  ^  C.  492.  ;  judgment  of  Mbolt  C.  J. 
(c)  See  Brooks  v.  Right/,  ante,  p.  21. 

reference 
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reference  and  award  are,  to  "abide  the  event  in  like  1835. 
manner  as  upon  a  verdict."    No  such  words  occurred  ~ 

*  Holder 

in  Keene  v.  Deeble  (a),  against 

Raitt. 

Lord  Denman  C.  J.  It  does  not  appear  to  nie  that 
the  words  of  the  order  give  this  Court  the  power  which 
it  is  now  called  on  to  exercise ;  and,  if  they  had  given  it, 
1  much  doubt  whether  the  Court  could  have  accepted 
such  a  power.  The  better  method,  where  it  is  intended 
that  the  award  shall  affect  the  costs  in  the  manner  pro- 
posed, is  to  give  the  arbitrator  such  a  power  in  the  first 
instance :  there  is  then  one  proceeding  only,  instead 
of  two. 


LiTTLEDALE  J.  The  words  of  the  order  certainly  do 
not  reserve  any  power  to  act  under  the  statute.  Had 
that  been  intended,  the  statute  might  have  been  ex- 
pressly referred  to ;  or  there  might  have  been  a  power 
reserved  to  enter  up  a  judgment  on  the  award.  Even 
then,  I  doubt  whether  the  Court  could  have  interfered, 
by  a  cy-pres  enforcement  of  the  statute  :  and,  if  it  could, 
I  question  whether  the  interference  could  have  gone 
beyond  the  costs  of  the  suit. 

Williams  J.  The  distinction  between  a  recovery 
by  verdict,  and  on  such  a  reference  as  this,  is  taken  quite 
plainly  in  Keene  v.  Deeble  (a),  which  has  never  been 
overruled. 

bsbtow  8i  sDnair^V^**  Rule  discharged.  >  ,r^-. 

(o)  3  J?.  4-  C.491. 
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Wednesday,      DoE,  on  the  several  demises  of  Smith  and  Hele 

January  14th. 

Webber  Payne,  against  Webber. 


On  the  trial  of    Tj^OLLETT,  in  Michaelmas  term  last,  obtained  a  rule 

an  pipffmpnt.  t  i        Tt /r  ill 

to  shew  cause  why  the  Master  should  not  review 
his  taxation  of  the  defendant's  costs  in  this  case.  The 


demises  of  S. 
and  P.,  the 

plaintiff  offered  following  facts  appeared   from   the  affidavits.  John 

no  evidence  as  " 

The* defendant  ^^^^^^  being  seised  in  fee  of  certain  lands,  conveyed 
was  ignorant  of  them,  in  March  1816,  to  John  Smith,  one  of  the  les- 

(S.'s  title,  and 

had  prepared     sors  of  the  plaintiff,  by  way  of  mortgage.    John  Payne 

evidence  exclu-     t    i    .       -»t  7  1        •  r-r  i       rr  n 

sively  to  meet  died  in  November  1819,  leaving  Hele  Webber  Payne, 

Onthe^trLf  he  lessors  of  the  plaintiff,  his  heir  at  law. 

use^k^as  ap-  John  Payne  had  continued  in  possession  from  the  time 

plicableto  i-.'s  mortgage  to  his  death;  after  which  Hele  Webber 

title ;  but  the  °  ° 

Judge  rejected  P^xm^e  continued  in  possession  till  1828;  when  the  de- 
it  as  inadmis- 
sible for  that  fendant  obtained  possession  under  a  writ  of  habere  facias 

purpose.     The  .  .  . 

verdict  was  for  possessionem,  upon  a  judgment  recovered  in  an  action  of 
the  demise^of'^  ejectment  brought  by  him  against  Hele  Webber  Payne ; 
defe^ndanrorf^  action  having  been  referred  to  an  arbitrator,  who 
that  of  p.  The  jj^j  awarded  in  favour  of  the  present  defendant.  The 

Master  allowed  ^ 

the  defendant    present  actioii  of  ejectment  was  afterwards  brought 

his  costs  of  the    ^  ^ 

above  evidence;  against  the  defendant,  on  the  several  demises  of  John 

and  the  Court 

refused  to  order  Smith,  the  mortgagee,  and  Hele  Webber  Payne*  The 
the^taxatlon."^  defendant  went  to  trial  in  ignorance  of  John  Smithes 
title,  but  prepared  much  documentary  and  other  evi- 
dence, relating  entirely  to  the  former  action  of  eject- 
ment, and  the  award,  for  the  purpose  of  defeating 
Hele  Webber  Payne^s  title ;  and  the  defendant's  attorney 
swore  that  the  evidence  would  not  have  been  prepared, 

had 
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had  the  declaration  been  on  the  demise  of  John  Smith 
only.  On  the  trial  before  Bosanquet  J.,  at  the  Exeter 
Spring  assizes  1834,  the  counsel  for  the  plaintiff  aban- 
doned the  title  of  Hele  Webber  Pai/ne^  and  confined  his 
evidence  to  that  of  John  Smith.  The  counsel  for  the 
defendant  then  tendered,  as  an  answer  to  the  title  set  up 
for  John  Smith,  the  evidence  relating  to  the  first  action 
of  ejectment  and  the  award,  which  had  been  prepared 
for  the  purpose  of  defeating  the  title  of  Hele  Webber 
Payne,  contending  that  it  was  applicable  on  the  ground 
that  Smith  had  been  present  at  one  of  the  meetings  on 
the  reference;  but  the  learned  Judge  considered  it  in- 
admissible as  an  answer  to  John  Smithes  title,  and  re- 
jected it  (a),  A  verdict  was  found  for  the  plaintiff,  on 
the  demise  of  John  Smith ;  and  for  the  defendant,  on 
the  demise  of  Hele  Webber  Payne.  On  the  taxation  of 
costs,  the  Master  allowed  the  defendant  the  whole  costs 
of  the  evidence  relating  to  the  first  action  of  ejectment 
and  the  award,  as  costs  of  the  issue  found  for  him ;  and 
the  costs  of  this  issue,  so  estimated,  being  set  against 
the  costs  of  the  other  issue  found  for  the  plaintiff,  th-e 
balance  was  in  favour  of  the  defendant. 


1835. 

Doe  dem. 
Smith 
against 

We^bkk, 


Erie  and  Croioder  now  shewed  cause.  The  defend- 
ant was  entided  to  the  costs  of  the  issue  upon  the 
demise  of  Hele  Webber  Payne,  under  the  rule  of  Court, 
Hil.  4  W.  4.,  General  rules  and  regulations^  7.  (6). 
That  rule  must  be  applicable  to  all  costs  taxed  after 
the  first  day  of  Easter  term,  on  the  same  principle  on 
which  the  rule  Hil.  2  W.  4.  I.  74.  [c]  has  been  held  ap- 

(a)  The  learned  Judge's  ruling  was  afterwards  confirmed  in  this 
Court;  see  \  A.^E.W^. 

(6)  BB.^  Ad.  iv.  (c)  3  B.  ^  Ad.  38.5. 

Vol.  II.  G  g  plicable 
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1835.  plicable  to  costs  incurred  before  the  rule  came  into 
"       '       operation,  but  taxed  afterwards ;  Cox  v.  Thomason  (a). 

Doe  dem. 

Smith  At  any  rate,  the  last-mentioned  rule  is  sufficient  to  sup- 
Webbeiu  port  this  taxation.  The  only  question  is,  how  far  the 
evidence  rejected  is  to  be  considered  as  costs  of  the 
issue  on  which  the  defendant  succeeded.  Now  it  ap- 
pears, that  such  evidence  was  prepared  exclusively  with 
a  view  to  that  issue;  and  therefore  the  plaintiff,  by 
inserting  the  second  demise,  has  made  himself  liable  to 
the  costs  of  all  such  evidence,  since  those  costs  would 
not  have  been  incurred  had  the  declaration  been  con- 
fined to  the  first  demise. 


Sir  W.  W.  Follett^  Solicitor- General,  in  support  of  the 
rule.  The  rule  of  Hil.  4  W,  4.  [b)  is  inapplicable,  be- 
cause the  action  was  commenced  and  the  cause  tried 
before  the  first  day  of  Easter  term,  when  these  rules 
came  into  operation.  With  respect  to  the  rule  of 
HiL  2  W.  4.  (c),  it  may  be  questionable  whetlier  it 
applies  to  actions  of  ejectment.  At  any  rate,  as  the 
defendant's  costs  exceed  those  of  the  plaintiff,  they  can- 
not be  "  deducted  "  from  the  pLiintiff's  costs,  according 
to  the  terms  of  the  rule.  But,  even  admitting  the  appli- 
cability of  either  of  these  rules,  the  taxation  is  wrong. 
The  defendant  attempted  to  put  in  the  evidence  as  ap- 
plicable to  Smithes  title ;  and  that  evidence  cannot  now 
be  said  to  have  related  entirely  to  the  issue  found  for  the 
defendant.  It  is  as  if,  on  any  single  issue,  the  defendant 
had  taken  down  witnesses  whose  evidence  was  found  to 


{a)  2  Tyrwh.  411. ;  S.  C.  2  Cr.  ^  J.  498.  ;  and  see  Freeman  v.  Moi/es, 
1  A.  ^  E.  338.  ;  Burn  v.  Carvalho,  I  A.  ^  E.  895. 
(6)  5  B.  ^  Ad.  p.  iv.,  and  proviso,  ib.  p.  x. 
(c)  3  ^.     Ad.  385. 
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be  inadmissible.  The  evidence  may  have  been  intended,  1835. 
bona  fide,  to  meet  Payne's  title ;  but  it  was  not  treated. 

Doe  dem. 

by  the  defendant  himself,  as  exclusively  applicable  to  Smith 

against 

that.  Webber. 


Lord  Denman  C.  J.  The  question  turns  on  a 
few  words  in  the  rule,  HiL  2  IV,  4.  L  74  («),  namely, 
that  "  the  costs  of  all  issues  found  for  the  defendant 
shall  be  deducted  from  the  plaintiff''s  costs."  The  rule 
here  lays  down  a  most  beneficial  principle ;  and  the  only 
question  for  us  is,  whether  we  think  that  the  Master  has 
been  wrong  in  point  of  fact.  It  appears  to  me  that 
these  are  costs  of  the  issue  found  for  the  defendant.  It 
is  true  that  the  defendant  did  tender  the  evidence  as 
applicable  to  the  issue  which  was  found  for  the  plaintiffl 
He  failed  in  that  attempt.  These  circumstances  may 
furnish  grounds  for  inference  as  to  what  issue  the  evi- 
dence was  applicable  to ;  but  it  is  a  question  of  fact  to 
be  decided  by  the  Master.  The  attorney  for  the  de- 
fendant swears  that  the  evidence  would  not  have  been 
brouijht  down  had  the  declaration  been  on  the  single 
demise  of  Smith  ;  and  the  plaintiff  has  brought  the  con- 
sequences upon  himself  by  keeping  both  the  demises  on 
the  record.  The  defendant  cannot  become  liable  to 
these  costs  from  the  mere  circumstance  of  his  counsel 
attempting  to  apply  the  evidence  to  the  first  demise. 

LiTTLEDALE  J.  It  docs  not  sccm  to  me  correct  to 
say  that  the  costs  of  evidence  on  the  issue  upon  which 
the  defendant  succeeds,  must  be  costs  on  evidence  ex- 
clusively applicable  to  that  issue,  in  order  to  entitle 

(«)  3  B.  <^  Ad.  385. 
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Doe  dem. 

Smith 
against 
Webber. 


him  to  recover  them.  The  question  here  was  entirely 
for  the  Master;  and  there  is  no  principle  upon  which 
we  can  reverse  his  decision. 

Williams  J.  The  Solicitor-General  does  not  contend 
that  there  is  any  mistake  in  the  Master's  principle,  but 
that  he  is  mistaken  in  the  application  of  facts  to  a 
just  and  recognised  principle.  I  am  not  prepared  to 
say  that  we  should  weigh  with  nicety  the  evidence  'which 
comes  before  the  Master  for  his  decision  as  to  facts. 
But,  if  we  were  to  do  so  in  this  case,  I  do  think  that 
these  costs  were  incurred  by  the  defendant  in  preparing 
himself  to  meet  the  plaintiff  upon  the  issue  which  the 
latter  abandoned.  The  fault  is  entirely  with  the 
plaintiff. 

Rule  discharged. 


Wednesday,      Frankum  agahist  The  Earl  of  Falmouth  and 

January  14tn.  ^ 

Another. 


Plaintiff de-      f^ASE.    The  declaration  alleged,  lhat  whereas  the 

clared  that  he  ^     ^  ^ 

was  possessed  plaintiff,  at  &c.  was  possessed  of  a  certain  water 

of  a  mill,  and 

by  reason         grist  mill,  witii  the  appurtenances,  situate  &c.,  and  by 

thereof  was 
entitled  to  the 

use  of  a  certain  stream  for  the  mill,  and  that  the  water  ought  to  run  and  flow  to  the  mill ; 
and  that  defendant  "  wrongfully  and  injuriously"  diverted  the  same  :  Held  that,  on  a  plea 
of  not  guilty,  the  only  matter  in  issue  was  the  fact  of  the  diversion,  and  that  the  right  to  the 
iise  of  the  stream,  as  claimed,  was  admitted. 

The  defendant  also  pleaded,  that  the  plaintiff  was  not  entitled  to  the  watercourse  by 
reason  of  the  possession  of  the  mill ;  and  also  that  the  water  ought  not  to  run  and  flow  to 
the  mill.  The  jury  (being  directed  by  the  Judge  to  find  specially)  found  that  the  de- 
fendant had  diverted  the  stream,  and  prevented  it  from  supplying  water  necessary  for  the 
proper  enjoyment  of  the  plaintiff's  premises  as  they  existed  before  the  mill  ivas  erected  ;  but 
found  no  right  in  respect  of  the  mill :  Held  that,  on  this  finding,  the  variance  in  the  de- 
claration was  material ;  and  that  the  Court  could  not  give  judgment  for  the  plaintiff  under 
Stat.  3  &  4  ^.  4.  c.  42.  5.  24. 

The  Court  directed  that  judgment  should  be  entered  for  the  defendant  on  the  last 
two  issues,  and  for  the  plaintiff  on  the  first,  without  damages. 

reason 
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reason  thereof  before  and  at  Sec,  of  right  ought  to  1835. 
have  had  and  enjoyed,  and  still  of  right  ought  &c.  Yka^kum. 
the  benefit  and  advantage  of  the  water  of  a  certain  against 

^  ^  The  Earl  of 

Stream  or  watercourse  in  &c.,  which  during  all  those  Falmouth. 
times  of  right  ought  to  have  run  and  flowed,  and  until 
the  division  thereof  herein-after  mentioned  of  right  had 
run  and  flowed,  and  been  used  and  accustomed  to  run 
and  flow,  and  still  of  right  ought  to  run  and  flow,  unto 
the  said  mill  of  the  said  plaintiffi  to  supply  &c. ;  yet  the 
defendant  well  knowing  &c.,  but  contriving  &c.,  whilst 
the  said  plaintifl"  was  so  possessed  of  his  said  mill,  with 
the  appurtenances,  to  wit  &c.,  in  &c.,  and  higher  up  the 
said  stream  or  watercourse  than  the  said  mill  of  the 
said  plaintiff",  wrongfully  and  injuriously  diverted  and 
turned,  and  caused  to  be  diverted,  &c.,  divers  large 
quantities  of  the  water  of  the  said  stream  or  watercourse 
from  and  out  of  the  usual,  accustomed,  and  proper 
course  and  channel  thereof,  and  away  from  the  said 
mill,  and  also  hindered  &c.  and  prevented  a  large 
part  of  the  water  of  the  said  stream  or  watercourse  from 
running  or  flowing  in  or  along  its  usual,  accustomed, 
and  proper  course  and  channel  to  the  said  mill,  and 
from  supplying  the  same  with  water  for  the  necessary 
working  thereof,  as  the  same  ought  to  have  done,  and 
otherwise  would  &c.,  and  by  reason  thereof  &c. 
First  plea.  Not  Guilty. 

Second  plea,  that  the  plaintiff,  at  the  said  times  when 
&c.,  ought  not,  by  reason  of  the  possession  of  the  said 
mill  with  the  appurtenances,  &c.,  to  have  had  and  en- 
joyed the  benefit  and  advantage  of  the  water  so  diverted, 
and  turned,  and  caused  and  procured  to  be  diverted 
and  turned  from  and  cut  of  the  usual  &c.  (describing 
the  diversion  as  in  the  declaration).  Similiter. 

G  g  3  Third 
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1835.  Third  plea,  a  justification;  upon  which  the  plaintiff 

'  tendered  an  issue  ;  and  the  defendants  joined. 

Frankum 

against  Fourth  plea,  that  at  the  said  times  when  &c.,  the  said 

The  Earl  of  . 

Falmouth,  water,  SO  as  in  the  said  declaration  mentioned,  diverted  - 
and  turned,  and  caused  and  procured  to  be  diverted  and 
turned  as  therein  mentioned,  and  hindered  and  pre- 
vented from  running  and  flowing  as  therein  mentioned, 
ought  not  to  have  run  and  flowed  unto  the  said  mill  as 
therein  mentioned.  Similiter. 

On  the  trial  before  Aldej'son  B.,  at  the  Berkshire 
Summer  assizes  1834,  the  justification  on  which  the 
third  issue  turned,  was  not  supported.  With  respect 
to  the  three  other  issues,  the  act  of  diverting  the  v/ater 
was  admitted ;  but  the  plaintiff  did  not  shew  that  the 
mill  was  an  ancient  one,  or  that  the  water  had  been  • 
used  for  it  so  long  as  twenty  years,  it  having  in  fact 
been  erected  about  fourteen  years  before  the  act  com- 
plained of.  Evidence  was  however  given,  on  the  part 
of  the  plaintiff,  to  shew  that  the  owners  of  the  land 
had  always  been  entitled  to  the  water.  The  defend- 
ants' counsel  contended  that  the  plaintiff  had  failed 
to  make  out  the  case  on  the  record  :  and  the  counsel 
for  the  plaintiff  suggested  that  the  record  might  be 
amended,  by  altering  the  claim  in  the  declaration. 
His  Lordship  declined  to  amend  the  record,  on  the 
ground  that  the  alteration  would  amount  to  an  altera- 
tion of  the  issues.  He  then  directed  the  jury  to  find 
the  facts  specially,  according  to  the  evidence,  upon 
questions  which  he  put  to  them,  in  order  that  the 
finding  might  be  stated  on  the  record,  under  3  8>i  4f  JV.  4. 
c.  42.  5.24.  The  jury  found  for  the  plaintif!*  on  the 
third  issue  ;  and,  as  to  the  other  three  issues,  they 
found  as  follow^s  :  — -  *^  And  the  jury  also  find  that  the 

defendants 
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defendants   wrongfully  and    injuriously  diverted    and  1835. 
turned,  and  caused  and  procured  to  be  diverted  and  ^ 

*  Frankum 

turned,  divers  larije  quantities  of  the  water  of  the  stream  against 

^     ^  The  Earl  of 

in  the  declaration  mentioned,  from  and  out  of  the  usual,  Falmouth. 
accustomed,  and  proper  course  and  channel  thereof,  and 
also  hindered  and  prevented  a  large  part  of  the  said 
stream  of  the  said  watercourse  from  running  and  flow- 
ing, as  it  ought  to  have  done,  in  and  along  its  usual, 
accustomed,  and  proper  course  and  channel,  and  from 
supplying  water  necessary  for  the  proper  enjoyment  of 
the  plaintiff's  premises,  as  they  existed  before  the  plain- 
tiff's mill  was  erected,  and  thereby  injured  the  same, 
and  they  assess  such  damages  at  25/."  The  learned 
Judffe  then  directed  that  the  verdict  should  be  entered 
for  the  defendant  on  the  first,  second,  and  fourth  issues. 

In  Micliaelmas  term  last  [a),  Justice  moved  for  a  rule 
to  shew  cause  why  the  plaintiff  should  not  have  judg- 
ment on  those  three  issues,  contending  that  the  variance 
was  immaterial ;  that  the  opposite  party  could  not  have 
been  misled  or  prejudiced  in  the  conduct  of  their  cause  ;  ^ 
and  that  such  judgment  would  be  "according  to  the 
very  right  and  justice  of  the  case  :"  and  he  cited  Han- 
hity  V.  Ella  {b)  (on  the  23d  section  of  stat.  3  &  4  ^.  4. 
c.  42.),  and  hamey  v.  Bishop  (c)  (on  stat.  9  G.  4.  c.  15.). 
The  Court  refused  the  rule  as  prayed  for,  saying  that 
the  variance  was  material,  and  that  the  defendant  might 
have  prepared  his  defence  to  meet  the  claim  made  in 
respect  of  the  mill,  and  not  of  the  land.  Justice  then 
moved  for  a  rule  to  shew  cause  why  the  plaintiff  should 
not  have  judgment  on  the  first  issue,  contending  that  the 

(a)  Nov.  13th.     Before  Lord  Deninan  C.  J.,  Taunton,  Faltcson,  and 
W  illiams  Js. 

\b)  1  A.     E.  61.  (c)  4  B.     Ad.  479. 

^  Gr  g  4  act 
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1835.      act  done  was  the  only  matter  put  in  issue  by  that  plea, 
and  was  admitted  by  the  defendants.  The  Court  granted 

Frankum 

against       a  rule  to  shew  cause  why  judgment  should  not  be  so 

I'he  Earl  of  .       .  ,  .  i     .  , 

Falmouth,     entered,  Without  damages,  and,  m  the  present  term 
{Monday^  January  12th)  (o), 

Talfourd  Serjt.  and  R.  V,  Richards  shewed  cause. 
The  fair  way  to  try  the  question  is,  to  suppose  this  first 
the  only  issue  on  the  record.  If  the  words  "  wrong- 
fully and  injuriously  "  had  been  left  out  of  the  de- 
claration, it  would  have  been  demurrable.  Therefore 
those  words  are  material ;  and,  that  being  so,  the  general 
issue  puts  the  wrong  and  injury  in  issue;  and  these 
are  disproved,  since  the  only  wrong  and  injury  alleged 
are  in  respect  of  the  possession  of  the  mill,  which, 
as  it  now  appears,  did  not  support  the  claim.  Sup- 
pose the  defendant  had  shewn  that  no  mill  had  ever 
existed,  would  the  plaintiff  have  been  entitled  to  judg- 
ment on  this  issue  ?  [^Patteson  J.  On  this  issue,  I  should 
not  have  received  evidence  that  the  mill  did  not  exist. 
The  plea  of  not  guilty  admits  its  existence.]  In  Wyatt 
\,  Harrison  {b)  the  Court  considered  it  necessary  to 
prove  a  legal  injury,  as  well  as  the  fact  charged,  though 
the  words  "  wrongfully  and  injuriously  "  do  not  appear 
to  have  occurred  as  here.  \_Littledale  J.  "  Wrongfully  " 
means  without  lawful  cause."  Lord  Denman  C.  J. 
It  is  a  challenge  to  the  defendant  to  shew  lawful  cause. 
Patteson^.  Would  not  your  argument  go  the  length  of 
dispensing  with  special  pleading,  under  the  new  rules?] 
This  is  not  like  a  title  set  forth  in  the  inducement,  which 
would  be  admitted  on  this  plea :  the  allegation  contains 
the  very  cause  of  the  action.    The  rule,  Hil.  4  W.  4., 

(a)  Before  Lord  Denman  C.  J.,  Littledale  and  Fatteson  Js. 
(&)  SB.  4;  Ad.  871. 

Pleadings 
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Pleadings  in  particular  actio7iSi  IV.  1.  (a),  shews  only  that 
the  plea  would  not  be  a  denial  of  "  facts  stated  in  the 
inducement,"  which  words  explain  and  limit  the  pre- 
ceding, "  denial  only  of  the  breach  of  duty,  or  wrongful 
act  alleged  to  have  been  committed  by  the  defendant." 
\_Patteson  J.  You  should  take  all  together  :  what  do  you 
say  of  the  second  rule  («)  as  to  actions  on  the  case  ?] 
That  raises  the  same  question^  whether  the  declara- 
tion complains  of  any  injury  except  that  to  the  mill  ? 
Thus,  the  general  issue  in  slander  appears,  by  the  first 
rule  [a)  as  to  actions  on  the  case,  to  deny  the  speaking 
of  the  words  "maliciously,  and  in  the  sense  imputed." 


1835. 

Frankum 
against 
The  Earl  of 
Falmouth. 


Curwood  and  Carrington^  contra.  The  general  issue 
now  puts  in  issue  nothing  but  the  fact  of  the  diversion. 
The  word  "  wrongfully  "  imports,  at  the  most,  no  more 
than  a  reference  to  the  inducement,  as  explaining 
how  the  wrong  arose,  and  is  not  traversed  by  any  plea 
which  does  not  traverse  the  inducement :  if  the  act  be 
not  wrongful,  that  should  be  pleaded.  The  second 
rule  {a)  as  to  actions  on  the  case  requires  that  matter  in 
confession  and  avoidance  shall  be  specially  pleaded. 
Even  if  there  were  no  mill  at  all,  the  plaintiff  must  have 
succeeded  on  this  issue. 


Per  Curiam,  We  will  confer  with  all  the  Judges, 
in  order  that  there  may  be  an  uniformity  of  practice  on 
this  point. 

Cur,  adv.  vult. 

On  this  day,  Lord  Denman  C.  J.  said  : 

We  have  conferred  with  the  other  Judges,  and  we 

(a)  SB.^  Ad.  ix. 

have 
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1835. 


Frankum 
against 
The  Earl  of 
Falmouth. 


have  determined  that  the  word  "  wrongfully  "  does  not 
put  the  title  in  issue.  The  judgment  will,  therefore,  be 
entered  for  the  plaintiff,  without  damages,  on  the  first 
issue. 

Rule  absolute. 


Wednesday, 
January  14th. 


Capper  and  Others  against  Dando. 


A  party  exe- 
cuted a  warrant 
of  attorney  to 
secure  the  re- 
transfer,  upon 
demand,  of 
stock  lent  to 
him :  after- 
wards he  be- 
came insane, 
and  continued 
so  to  this  time. 
A  formal  de- 
mand of  the  re- 
transfer  was 
made  upon 
him.  The 
Court  refused 
to  allow  judg- 
ment to  be  en^ 
tered  up. 


JN  pursuance  of  an  agreement  made  in  contemplation 
of  the  marriage  of  the  defendant  (which  afterwards 
took  place),  certain  stock  had  been  vested  in  the  plain- 
tiffs, upon  trust  for  the  intended  wife  and  the  children  of 
the  marriage.  The  trustees,  acting  upon  a  power  given 
to  them  by  the  agreement,  lent  the  stock  to  the  defend- 
ant, with  the  wife's  consent,  taking  his  bond  and  warrant 
of  attorney  to  secure  a  re-transfer  on  demand.  Since  the 
execution  of  the  warrant,  the  defendant  had  become 
insane,  and  continued  so  to  this  time ;  but  a  formai 
demand  of  re-transfer  had  been  made  upon  him. 

Danson  now  moved  to  enter  up  judgment  on  the 
warrant  of  attorney.  This  application  is  made  on  behalf 
of  the  wife  and  children.  It  is  true  that  the  demand 
has  not  been  substantially  made;  but  as  much  has  been 
done  as  is  possible.  The  party,  if  he  were  himself 
shewing  cause,  could  not  insist  upon  his  own  incapacity. 
The  defendant  has  actually  received  the  money.  In 
Baxter  v.  The  Earl  of  Portsmouth  (a)  it  was  held  that 
insanity  was  no  defence  to  an  action  for  the  supply  of 
goods  suited  to  the  defendant's  station. 


(a)  5B.  4;  C.  170. 


Lord 
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Lord  Denman  C.J.  We  cannot  grant  this  appli-  1835. 
cation.    The  demand  must  be  made  on  a  person  capable 

Capper 

of  understanding  it ;  not  upon  one  whose  body  only  can  against 
be  said  to  be  present.    This  demand  is  of  no  more  effect 
than  if  addressed  to  a  person  asleep.    The  affairs  of 
the  lunatic  must  be  put  into  the  ordinary  course. 

LiTTLEDALE  and  Williams  Js.  concurred. 

Rule  refused. 


Pitt,  Administrator  of  Pitt,  against  Coomes.  Wednesday, 

January  14tb, 

'^J^HE  plaintiff,  having  been  taken  in  execution  on  a  A  party  in-egu- 

judgment  for  costs,  was,  by  order  of  Gumcy  B.  of  was  discharged, 

iTT        ^^Ti           1            c            1  on  paying  into 

1st  July  1833,  discharged  out  or  custody,  on  paymg  into  Court  the  sum 

court  41/.  155.  (the  amount  of  the  taxed  costs  for  which  another'sum 

the  execution  issued),  and  155.  for  execution,  and  51.  as  security  for 

'  the  expenses  of 

as  security  for  costs  of  the  arrest.     In  Michaelmas  ^'^L^^*"^^*- 

^  The  Court,  (  n 

term  last  he  obtained  a  rule,  calhng  on  the  defendant  motion  made  a 

year  and  .i  half 

to  shew  cause  why  the  money  so  paid  into  court  should  after  the aucit, 

I              •  I         1  •                1                 111  ordered  the 

not  be  repaid  to  him,  on  the  ground  that  the  arrest  money  to  'le 

had  been  irregular,  having  been  made  when  the  plain-  ms  application 

tiff  was  returning  from  court,  and  that  the  plaintiff,  ^XveTeeT 

therefore,  ought  not  to  have  been  compelled  to  pay  any  ^"^yg^^^^"^^ 
money  as  the  condition  of  his  discharge.  To  account 
for  the  delay  in  making  this  application,  the  affidavits 
in  support  of  the  motion  gave  a  detail  of  the  several 
steps  taken  by  the  parties  at  different  stages  of  the  cause 
subsequent  to  the  arrest;  which  steps  principally  con- 
sisted in  endeavours  made  by  the  plaintiff  to  get  rid  of 
the  taxation  of  costs,  and  the  judgment  on  which  the 
costs  were  incurred. 

Piatt 
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1835.  Piatt  was  now  heard  against  the  rule;  and  The  Plain' 

p^^^        tiff]  in  person,  in  support  of  it. 

against 

COOMES. 

Lord  Denman  C.  J.  This  is  an  application  by  the 
plaintiff  to  have  money  repaid  to  him,  which  he  paid 
into  court  as  a  consideration  for  obtaining  his  liberty. 
The  arrest,  we  think,  was  illegal.  The  consequence 
is,  that  the  money  was  improperly  extorted.  In  saying 
so,  I  do  not  mean  to  suggest  that  the  proceeding  was 
corrupt:  but  the  money,  having  been  the  price  paid  to 
recover  liberty  when  improperly  taken  away,  must  be 
restored.  It  is  true  that  an  application  of  this  sort 
should  be  made  within  a  reasonable  time ;  but,  looking 
to  all  the  circumstances,  I  think  that  the  delay  has  been 
accounted  for.  (His  Lordship  then  recapitulated  the 
steps  taken  since  the  arrest.)  That  being  so,  we  cannot 
say  that  the  plaintiff  was  entitled  to  his  discharge,  with- 
out saying  also,  that  he  is  to  have  his  money  back. 

LiTTLEDALE  J.  concurrcd. 

Williams  J.  No  ground  has  been  shewn  to  induce 
us  to  consider  that  the  arrest  was  not  improper :  1  agree 
with  the  rest  of  the  Court  that  it  was  so.  Then  the 
only  question  is,  whether  the  delay  is  fairly  explained. 
Tracing  the  proceedings  from  time  to  time,  it  appears 
that  the  plaintiff  has  been  continually  struggling  against 
the  decision  as  to  the  costs ;  and,  on  the  whole,  I  think 
the  delay  is  sufficiently  accounted  for. 

It  being  suggested  that  the  plaintiff's  affidavits  were 
of  an  unnecessary  length,  the  Court  referred  it  to  the 
Master  to  estimate  the  amount  of  the  defendant's  costs 

occasioned 
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occasioned  by  the  irrelevant  matter,  if  any,  in  the  affi-  1835. 
davits;  such  amount,  if  any,  to  be  deducted  from  the 

*'  Pitt 

sum  claimed  bv  the  plaintiff,  and  to  be  paid  to  the  against 

COOMES. 

defendant,  and  the  residue  to  be  paid  to  the  plaintiff. 

Rule  absolute,  as  above. 


NoY  against  Reynolds.  rnf^Tih. 
(In  the  Matter  of  Druce.) 
'T'HIS  was  a  case  referred  to  the  Master,  as  reported.  On  an  appli- 

A  ^        cation  to  set 

\  A.S^  E.,  p.  162.    The  Master  made  the  following  aside  a  non- 
suit, the  Court 

report:  —  "It  appears  to  me  that  the  defendant  never  referred  a 
agreed  to  bear  any  expenses  of  the  fine,  and  that  he  has  fi|J;lTo°the 
not  received  any  part  of  the  expenses  of  the  conveyance  ^Wc^hi't  was"to 
by  setting  off  the  same  against  the  expense  of  the  fine  :  depend  whether 

JO  »  r  the  nonsuit 

the  nonsuit,  therefore,  ought  to  stand."     F,  Pollock  should  be  en- 

tered  or  not. 

obtained  a  rule  in  Michaelmas  term  last,  calling  upon  the  At  the  hearing, 

a  person  de- 
defendant  to  shew  cause  why  it  should  not  be  referred  dined  to  make 

,     -  _  •  1       1  .  1      1       -r  7      affidavit,  but 

to  the  Master  to  reconsider  his  report,  and  why  Jo/m  offered  oral 
Dnice  should  not  be  ordered  to  give  written  or  oral  which^he' 
evidence  between  the  parties  before  the  Master,  as  the  ^f^^^ 

^  '  not  receive.  On 

Court  should  direct.    It  appeared  that  Mr.  Druce,  upon      report  being 

^         made,  the 

the  hearing  before  the  Master,  had  declined  making  Court  refused 

to  send  it  back 

any  affidavit,  but  had  offered  to  give  oral  testimony :  to  him  for  re- 

i         uiTi/r  '111  Ti  consideration, 

but  that  the  Master  said  that  he  was  not  at  hberty,  on  the  ground 

under  the  rule  of  Court  in  the  cause,  to  receive  evidence  thou'ghThe^^^' 

except  upon  affidavit,  and  had  no  power  to  compel  Sgrm"aTI 

persons  to  give  evidence  on  affidavit.    The  plaintiff  now  affidavit,  and 

^  ^  the  apphcant 

stated  facts  to  shew  that  the  evidence  would  have  been  swore  to  merits, 
material  in  his  favour,  and  his  affidavit  alleged  merits. 

It 
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1835.       It  appeared  also  that  Mr.  Druce  was  now  willing  to  give 
evidence,  either  orally  or  by  affidavit. 

NOY 

against 

Reynolds.  - 

iJn^  and  Thomas  now  shewed  cause,  and  contended 
that  the  Master  had  acted  regularly ;  and  that  it  was  now 
too  late  for  the  witness  to  offer  his  evidence,  the  affidavits 
not  even  shewing  why  he  was  not  called  at  the  trial. 

Sir  F.  Pollock,  Attorney-General,  in  support  of  the 
rule.  The  Master  was  not  restricted  to  such  evidence 
as  should  be  given  on  affidavit.  It  is  true,  that  such  a 
restriction  is  understood  to  prevail,  where  the  reference 
merely  arises  upon  an  ordinary  rule  of  court;  and,  even 
there,  it  is  common  to  add  a  clause  enabling  the  Master 
to  receive  further  evidence,  and  sometimes  to  receive 
oral  testimony.  But  this  is  in  the  nature  of  a  reference 
of  a  cause,  and  there  can  be  no  reason  for  its  being 
heard  otherwise  than  as  references  of  causes  usually  are 
heard. 

Lord  Denman  C.  J.  The  agreement  between  the 
plaintiff  and  defendant  was  obscurely  worded  {a).  The 
Court  thought  that  justice  would  be  done  by  farther  in- 
quiry, and  the  question  was  sent  to  the  Master.  The 
Master  is  authorised  to  receive  evidence,  but  not  viva 
voce  without  a  special  authority.  As  it  appears  to  me, 
he  did  right  in  refusing  the  evidence  in  question.  He 
acted  according  to  the  authority  which  the  Court  gave 
him.  Then  the  question  is,  whether,  yiw  Druce  being 
now  willing  to  make  affidavit,  we  should  permit  it. 
Before  doing  so,  the  Court  should  see  their  way  clearly. 


(a)  iA.  c^.  E.  159.  Ifi" 


One 
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Williams  J.  concurred. 


Not 
against 
Reynolds. 


One  would,  be  sorr}'  to  shut  out  any  evidence,  if,  by  so  1835. 
doing,  one  prejudiced  the  justice  of  the  case.  But  I 
would  exclude  the  evidence  here,  from  a  strong  feeling 
of  the  danfjer  which  would  arise  from  allowing  such  a 
course  as  this  to  be  taken.  The  present  is  the  case  of 
a  highly  respectable  person ;  but,  if  it  were  allowed 
generally  that  witnesses  should  first  refuse  their  evi- 
dence, and  then  be  let  in  to  give  it  on  their  own  request, 
proceedings  would  become  very  long,  and  there  would  be 
much  hazard  incurred.    The  rule  must  be  discharged. 

LiTTLEDALE  J.  The  Master  has  acted  according  to 
the  usual  course  :  and  there  is  nothing  to  distinguish  this 
case  from  others  which  go  before  him. 


Rule  discharged. 


The  King  against  The  Reverend  Samuel  James  Thursday, 
GooDENOUGH,  Clerk,  and  Two  Others,  Jus-  ^ 
tices  of  the  County  of  Cumberland. 


pRESSWELL,  in  the  last  term  {November  25th),  The  six  days' 

\^  ,  ,        notice  of  apply- 

obtained  a  rule,  calling  on  the  above-mentioned  jus-  ing  for  a  cer- 

,  .  tiorari  to  re- 

tices  to  shew  cause  why  a  certiorari  should  not  issue  to  move  an  order 
remove  into  this  court  an  order  made  by  them  at  a  musTbrrec- 
special  session,  allowing  the  accounts  of  the  surveyors  oTone" 
of  the  highways  within  Orton  Quarter^  in  the  parish  of  ^j^^^j^^Jj*^  ^"fth^ 
Orton  in  Curnhedand.    Notice  had  been  served  upon  I'est. 

And  this  is 
the  general 

rule  of  computation  in  matters  of  practice,  independently  of  tlie  Rule  of  Court,  Hil. 
2  IV.  4.  viii. 

An  allowance  of  a  surveyor's  accounts  at  special  sessions  is  irregular  if  they  have  not 
first  been  carried  before  a  single  justice,  though  the  vestry  did  not  desire  it,  and  thouo-h  no 
notice  was  taken  of  the  omission  on  the  accounts  being  discussed  at  tlie/ special  sessions. 

the 
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1835.  the  justices  on  the  20th  of  November,  that  this  applica- 
'   ~~      cation  would  be  made  on  the  25th. 

The  King 

against 

GOODENOUGH. 

W,  H,  Watson  now  shewed  cause,  and  stated,  as  a 
preliminary  objection,  that  the  notice  was  insufficient 
under  Stat.  13  G.  2.  c.  18.  5.5.,  which  enacts,  that  no 
certiorari  shall  be  allowed  to  remove  any  judgment, 
order,  or  other  proceedings  b}^  or  before  justices,  unless 
it  be  proved  that  the  party  suing  forth  the  same  hath 
"  given  six  days'  notice  thereof  in  writing."  A  six 
days'  notice,  before  moving  for  the  rule  nisi,  is  essential, 
Hex  V.  The  Justices  of  GlamorgansJiire  (a),  and  the  days 
ought  not  to  be  computed  inclusively  of  the  first  and 
last. 


Cresswell,  contra.  The  case  cited  does  not  shew  how 
the  days  are  to  be  reckoned.  The  day  of  serving  the 
notice  ought  clearly  to  be  included,  according  to  the 
rule  that,  when  time  is  calculated  from  an  act  done,  the 
day  of  doing  such  act  is  to  be  reckoned  inclusively, 
Castle  V.  Burditt  (J)) ;  at  least  where  the  party  against 
whom  the  time  runs  is  privy  to  the  act,  Lester  v.  Gar^ 
land{c),  Pellew  v.  The  Hundred  of  Wonford{d\  Hardy 
V.  Ryle  {e).  The  justices  here  were  of  course  privy 
to  the  serving  of  notice  upon  them.  And,  as  to  the 
last  day,  it  was  not  the  universal  practice  in  cases  of 
this  kind,  before  the  late  rules.  Hit.  2  W,  4.  viii.  (g),  to 
reckon  the  first  and  last  days  one  exclusively,  and  the 
other  inclusively.    In  the  case  of  actions  against  the 

(a)  5  T.  R.  279.  (b)  3  T.  It.  623. 

(c)  15  Ves.  248.  (d)  9  B.  ^  C,  134, 144. 

(e)  9B.  ^  C.  603.    See  also  Godson  v.  Sanctuary,  4  5.^  Ad.  255. 
(g)  3B.<^Jd.393. 

hundred. 
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hundred,  under  stat.  9  G.  1.  c.  22.  5.  8.,  it  appears  from 
Norris  v.  The  Hundred  of  Gawtry(a),  as  commented 
upon  in  2  Wms.  Saunders^  378  a.^  note  (12)  to  Pinkney 
V.  Inhabitants  de  Hotel,  that  the  two  days  allowed  for 
the  injured  party  to  give  notice  were  to  be  reckoned 
both  inclusively,  and  the  four  days  for  his  giving  in 


The  King 

against 

GoODENOUGH. 


1835. 


his  examination,  inclusively  of  the  first  and  last.    And  ] 
there  were  instances  in  the  ordinary  practice  of  the  ] 
courts,  in  which  a  similar  regulation  prevailed.     By  j 
the  late  rule,  in  all  cases  where  it  is  not  otherwise  I 
prescribed  by  the  rules  or  practice  of  the  courts,  the  i 
days  are  to  be  reckoned  exclusively  of  the  first,  and  in-  i 
clusively  of  the  last.    The  last,  therefore,  may  be  in-  ' 
eluded  here  according  to  that  rule ;  and  the  practice, 
as  settled  by  Castle  v.  Burditt  (Jb),  and  the  other  cases 
cited,   prescribes   that  the  first  should  be  included  J 
also.     And  this  reckoning  does,  in  fact,  allow  the  \ 
justices  sufficient  time  to  be  prepared  for  such  an  ap- 
plication.  j 

Lord  Denman  C.  J.     It  was  lately  decided,   in  | 
Rex  V.  The  Justices  of  the  West  Riding  {c\  upon  the 
construction  of  the  words  "ten  days'  notice,"  in  st. 
55  G.  3.  c.  68.  s,  3.,  with  reference  to  the  practice  at 
quarter  sessions,  that  one  day  was  to  be  reckoned  in-  j 
clusively  and  the  other  exclusively,  according  to  the 
practice  of  the  superior  courts.    The  officers  of  this 
court  said  then  that  such  was  the  constant  rule,  where 
thpre  was  no  express  regulation  to  the  contrary.    And  ' 
that  rule  applies  to  the  present  case.  j 

(a)  Hoh.  139.  (5th  ed.)  (6)  3  T.  R.  623.  \ 

(c)  4  ^.  ^  Ad.  685.   1  Nev.  ^  M.  426. 

Vol.  II.  H  h  Littledale  i 
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1835.  LiTTLEDALE  J,    I  am  of  the  same  opinion.  The 

„  practice  of  the  Crown  Office  is  as  my  Lord  has  stated. 

The  Kino      ^  ^ 
against 

GOODENOUGH. 

Williams  J.  I  was  not  present  at  the  decision  just 
referred  to;  but  where  there  is  no  rule  of  court,  or 
other  express  direction  to  the  contrary,  the  ordinary 
practice  is  to  reckon  the  number  of  days  exclusively  of 
one  and  inclusively  of  another. 

Rule  discharged. 

The  motion  was  renewed,  upon  a  regular  notice, 
in  the  next  term,  and  cause  was  shewn  in  Michaelmas 
term  following  {Nov,  9th).  The  objection  to  the  order 
was,  that  the  acounts  had  not  been  taken  before  a 
single  justice,  pursuant  to  stat.  13  G.  3.  c.  78,  s.  48., 
before  they  were  passed  at  the  special  sessions.  Sir  F. 
Pollock^  in  shewing  cause  against  the  rule,  endeavoured 
to  distinguish  the  case  from  Rex  v.  The  Justices  of 
Somersetshire  (a),  on  the  ground  that  the  vestry  had  not, 
as  in  that  case,  directed  the  accounts  to  be  taken  to 
a  single  justice,  but  had  approved  of  them,  and  that 
their  propriety  had  been  discussed  before  the  sessions 
without  either  party  objecting  to  their  not  having  been 
submitted  to  a  single  justice.  But  the  Court  (Lord 
Denman  C.  J.,  Patteson,  Williams^  and  Coleridge  Js.) 
held  that  the  special  sessions  had  no  jurisdiction,  and 
made  the  rule  absolute  {b), 

(a)  5  £.4;  a  816. 

(6)  See  the  cases  collected  in  the  argument  in  Eex  v.  Fowler^  1  ^ 
E.  838. ;  also  HeudebourcJc  v.  Langton,  10  B.  ^  C.  546. 

By  Stat.  5  &  6  W.  4.  c.  50.  s.  44.  the  accounts  of  surveyors,  to  be  ap- 
pointed under  that  act,  are,  after  being  produced  in  vestry,  to  be  laid 
before  the  special  sessions  without  the  intervention  of  a  single  justice. 
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In  the  Matter  of  Bunting  and  Others,  Trustees  Thursday, 

,  T-^  ,  ^  -T,  January  15th. 

and  Executors  or  Ierne. 


A RULE  was  obtained  last  term,  calling  upon  Wot  ton  By  a  deed  of 
settlement, 

ByrchinsJiaw  Thomas,  an  attorney  of  this  court,  to  estates  were 

convcvcd  to 

shew  cause  why  he  should  not  account  for  all  sums  of  trustees  to  the 
money  received  by  him  on  account  of  the  estate  and  hi^s^^fe^'^'e-^'^ 
matters  after  mentioned,  and  whv  such  account  should  "^amderto 

"  such  uses  as  he 

not  be  referred  to  the  Master  to  ascertain  if  any  thinff  should  direct 

^  ^  by  his  will,  the 

were  due  from  the  trustees  of  the  said  estate  in  respect  deed  giving  the 

usual  powers 

thereof,  and  why,  upon  payment  thereof,  if  any  thing  for  appointing 

iiGw  trustt?6s  in 

should  appear  due,  he  should  not  deliver  up  to  the  said  case  of  death, 
trustees  all  deeds  and  papers  in  his  possession.  fii  t^e  rlll^^ 

The  rule  was  obtained  upon  an  affidavit,  stating  that,  ^^'f^j 

^  '  c3         '   he  had  power  to 

by  an  indenture  of  December  31,  1800,  certain  freehold  dispose,  and  all 

his  personalty, 

and  copyhold  estates  of  William  Feme  and  Anne  his  to  trustees 

(whom  he  also 

wife  became  vested  in  Obadiah  Bunting  and  another  made  his  exe- 

r\     rt  -TV  •  r        1      cutors)  to  sell, 

(whom  O,  B.  survived),  upon  certaui  trusts  for  the  and  invest  the 

benefit  of  the  said  William  and  Anne  Feme,  and  that  ply^the^intemt 

Thomas  acted  as  attorney  to  the  trustees,  as  such,  till  during^ller  Hfe 

the  death  of  Obadiah  Buntina.    That  upon  that  event  ^"^  afterwards 

to  stand  pos- 

(the  date  of  which  did  not  appear)  John  Bunting:,  who  sessedofthe 

^  .      .  .     funds  in  trust 

made  the  present  application,  as  the  eldest  son  and  heir  for  b.  and  a, 

share  and  share 

at  law  of  O.  B.,  took  upon  hmiself  and  acted  in  the  alike,  a.  died, 

leaving  his 

widow  surviving.  Two  of  the  executors  proved  the  will.  The  last  surviving  trustee  under 
the  settlement  died,  leaving  a  son,  to  whom,  as  his  heir  at  law,  the  legal  estate  in  the 
settled  property  descended,  but  who  never  was  appointed  a  trustee.  Before  and  after  the 
testator's  death,  an  attorney  was  employed  in  business  relating  to  the  settled  and  devised 
estates,  for  which  a  sum  of  money  was  due  to  him ;  and  he  held  the  title-deeds. 

After  the  testator's  death,  the  son  of  the  trustee  under  the  settlement  and  one  of  the 
executors  joined  in  aji  application  to  the  Court  that  the  attorney  might  account  for  all 
suras  received  by  him  in  respect  of  the  estates,  and  deliver  up  the  deeds  to  the  trustees  for 
the  said  estates,  on  payment  to  him  of  any  thing  that  might  appear  to  be  due  from  them. 
The  other  executor,  and  all  the  parties  beneficially  interested,  objected  to  the  application. 
The  Court  refused  to  interpose,  the  rights  of  the  parties  not  being  clear,  and  one  executor 
not  concurrins:  in  the  motion. 


H  h  2  performance 
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1835.  performance  of  the  remaining  trusts,  and  employed 
rZl       „  Thomas  in  the  business  of  the  said  trust,  as  his  attorney. 

In  the  Matter  of 

Bunting.  That  Thomas,  in  SO  acting,  received  monies  arising  from 
the  trust  estate  for  the  said  J.  Bunthig  and  for  his  use: 
that  by  reason  of  his  having  so  acted,  he  had  in  his 
possession  the  above-mentioned  indenture,  and  other 
title-deeds  and  writings  relating  to  the  estate ;  and  that, 
although  often  requested  by  J.  Bunting  to  deliver  to 
him  his  bill  for  the  business  done,  to  account  with  him 
for  the  monies,  and  to  give  up  the  deeds,  he  had  refused 
so  to  do.  Bunting  was  joined  in  his  affidavit  by  one 
George  Stevenson,  who  stated  that  he  and  two  other 
persons,  named  Smith  and  Armstrong,  were  the  executors 
of^  and  trustees  under,  the  will  of  the  said  William 
Feme,  who  died  in  1833,  and  that  since  that  time  he, 
Stevenson,  with  his  co-executors,  had  requested  Thomas 
to  deliver  to  them  his  bill,  account  with  them  for  all 
monies  received  out  of  the  estate  of  Feme  and  his  wife, 
and  give  up  to  them  the  above  indenture,  and  all  deeds, 
&c.  relating  to  the  real  and  personal  estate  of  the 
testator,  but  that  he  had  refused  so  to  do;  by  reason 
whereof  Bunting,  and  Stevenson  and  his  co-executors, 
and  co-trustees,  were  unable  to  proceed  in  the  execution 
of  their  respective  trusts  and  executorship. 

The  affidavits  in  answer  were  to  the  following  effect : 
' — '  Mary  Frith,  daughter  of  William  Feme,  stated  that, 
by  the  indenture  of  1800,  the  estates  therein  mentioned 
were  settled  to  the  use  of  William  Feme  and  Anne,  his 
wife,  for  their  respective  lives,  with  remainder  to  such 
uses  as  the  survivor  of  them  should  by  will  direct;  and, 
in  default  of  such  devise,  to  the  use  of  the  right  heirs 
of  Anne  for  ever  :  that  the  settlement  contained  the  usual 
power  to  choose  new  trustees  in  case  of  death  or  refusal 

to 
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to  act :  that  William  survived  Anne^  and,  after  her  death,  1835. 
devised  all  the  real  estates  of  which  he  had  power  to 

In  the  Matter  of 

dispose,  and  all  his  personal  estate,  to  Smithy  Arm-  Bunting. 
strongs  and  Stevenson^  his  trustees  named  in  the  will  and 
a  codicil  thereto,  to  sell  all  his  said  real  and  personal 
estates,  and  invest  the  produce  (after  making  certain 
payments)  as  by  the  said  will  was  directed,  and  to  pay 
the  interest  to  the  deponent,  Mary  Frith,  for  her  life, 
and  at  her  death  to  stand  possessed  of  the  trust  funds  in 
trust  for  her  child  or  children,  &c.,  but  if  there  should 
be  no  child  of  Mary  Frith,  then  in  trust  for  the  testator's 
three  nephews  and  two  nieces  equally,  share  and  share 
alike.  Mary  Frith  had  only  one  child,  which  died. 
The  affidavit  then  went  on  to  state,  that  the  testator  at 
his  decease  owed  210/.  to  Thomas  for  business  done 
and  monies  advanced  :  that  the  deponent  and  her  five 
cousins,  who  were  beneficially  interested  in  the  residue 
of  the  trust  funds,  were  satisfied  of  the  justice  of  his 
claim,  and  were  desirous  that  he  should  be  released 
from  all  claims  against  him  on  the  part  of  John  Bunting 
as  heir  at  law  of  the  surviving  trustee  under  the  settle- 
ment, and  wished  to  avoid  putting  either  Thomas  or  the 
testator's  estates  to  the  expense  of  litigating  Thomases 
accounts;  and  that  they  were  willing  to  give  a  release  to 
Bunting  in  respect  of  any  claims  which  he  might  have 
upon  Thomas  on  the  trust  account,  and  to  release  him 
from  all  consequences  of  not  proceeding  against  Thomas 
for  the  accounts  and  papers  (supposing  him  to  have 
power  so  to  proceed)  ;  and  also  to  indemnify  the  execu- 
tors  for  paying  Thomas  the  210/.  and  his  subsequent 
bill ;  and  that  Stevenson  and  Smith,  the  only  two  execu- 
tors who  proved  the  will,  had  agreed  to  accept  a  bond  of 
indemnity  and  to  pay  the  210/.  and  subsequent  bill,  but 
H  h  3  Stevenson 
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1835.      Stevenson  retracted.     Smithy  the  executor,  confirmed 
the  above  statement  as  to  the  wishes  and  intentions  of 

In  the  Matter  of 

Bunting.  the  parties  beneficially  interested,  adding  that  he  had 
received  notice  from  them  not  to  enter  into  litigation 
with  Thomas  upon  the  matters  in  question,  and  declaring 
that  he  himself  had  desired  Thomas  to  retain  the  papers 
till  his  demands  should  be  satisfied,  and  until  the  docu- 
ments should  be  wanted  by  the  deponent  Smith  for  the 
performance  of  the  trusts  in  relation  to  which  he, 
Smith,  had  (jointly  with  Stevenson)  employed  Thomas, 
and  intended  still  to  employ  him.  Mr.  Thomas  himself 
made  an  affidavit,  detailing  the  circumstances  under 
which  his  demand  of  210^.  accrued,  stating  also  that  the 
period  over  which  the  accounts  in  question  extended 
was  thirty-five  years  ;  that  he  had  acted  as  the  testator's 
attorney  down  to  the  time  of  his  death,  and,  since  that 
time,  had  continued  to  act  for  the  executors  in  adver- 
tising the  estates,  making  abstracts  of  title,  &c. ;  that 
Bunting  was  not  a  trustee,  not  having  been  appointed 
pursuant  to  the  provision  in  the  settlement  for  choosing 
new  trustees ;  and  that  the  legal  estate  which  he  at 
present  had  was  held  by  him  merely  in  trust  for  the 
executors,  to  the  uses  of  the  will.  There  was  also 
an  affidavit  attributing  this  application  to  vindictive 
feelings  in  Stevenson. 

Balguy  and  Hill  now  shewed  cause,  and  contended, 
as  to  Bunting,  that  this  was  the  application  of  a  person 
having  a  mere  naked  trust,  and  therefore  not  entitled 
to  claim  what  was  demanded  by  this  rule ;  and,  as  to 
Stevenson,  that  he  at  all  events  could  not  make  the 
demand  against  the  wish  of  his  co-executor  and  the 
parties  beneficially  interested. 

Kelly, 
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Kelly^  contra.  This  is  the  common  application  of  a  1835. 
client  against  his  attorney.    Buntins^^  who  was,  in  fact,  ' 

^  .7  6?  >  5  In  the  Matter  of 

heir  at  law  of  the  late  trustee,  has,  whether  correctly  or  Bunting. 
not,  taken  upon  him  the  execution  of  the  trusts,  be- 
lieving, at  least,  that  he  was  called  upon  to  execute 
them  ;  and  in  that  business  he  has  employed  Thomas  as 
his  attorney.  Under  such  circumstances,  he  is  entitled 
to  call  upon  the  attorney  to  deliver  his  bill,  account  for 
monies,  and  hand  over  papers ;  and  the  attorney  cannot 
answer  that  his  client  was  not  a  lawful  trustee.  Bunting 
is  desirous,  and  has  a  right,  to  be  clearly  indemnified. 
He  is  liable,  among  other  things,  for  the  amount  of  the 
attorney's  bill.  It  may  be  that  the  parties  beneficially 
interested  are  desirous  that  the  attorney  should  continue 
to  act;  but  Bunting  h  not  the  less  entitled  to  call  upon 
him  for  his  bill  and  for  an  account,  and  has  a  right 
to  the  interposition  of  the  Court  for  this  purpose,  as 
between  himself  and  the  attorney.  The  parties  in- 
terested have  tendered  an  indemnity  to  Stevenson,  but 
not  to  Bunting.  At  least  he  ought  to  be  indemnified, 
to  the  satisfaction  of  the  Master,  against  any  proceed- 
ing that  might  hereafter  be  taken  against  him  as  a 
trustee.  With  respect  to  the  executors,  it  is  true  this 
application  is  made  in  the  name  of  Stevenson  only ;  but 
both  he  and  Smith  have  acted,  and  the  affidavits  shew 
that  both  have  requested  Thomas  to  deliver  his  bill, 
to  account,  and  to  give  up  the  deeds,  and  that  they 
cannot  execute  their  trusts  unless  this  be  done.  The 
application,  therefore,  must  be  considered  as  really  made 
on  behalf  of  both  executors.  Stevenson  would,  however, 
be  satisfied  with  an  indemnity  from  the  parties  against 
the  consequences  of  any  thing  that  might  be  alleged 
against  him  hereafter  as  a  breach  of  duty :  but  it  is  not 
H  h  4  clear 
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1835.       clear  that  the  persons  who  now  offer  to  dispense  with 
an  account  from  Thomas  are  in  reality  all  the  parties 

In  the  Matter  of  j  l 

Bunting.      beneficially  interested. 

Lord  Denman  C.  J.  I  think  this  is  not  a  matter  in 
which  the  Court  ought  to  interpose.  Where  the  case  is 
clearly  one  between  attorney  and  client,  in  which  the 
attorney  withholds  deeds  and  will  not  render  his  ac- 
count, we  may  properly  give  our  assistance ;  but  where 
the  interests  of  several  parties  are  involved,  as  they  are 
here,  we  cannot  enter  into  those  different  interests  in 
the  manner  which  would  be  necessary  for  granting  the 
interference  required. 

LiTTLEDALE  J.  This  is  not  one  of  the  cases  in  which 
the  Court  will  compel  an  attorney  to  account,  and  to 
deliver  up  papers,  by  reason  of  his  professional  employ- 
ment, according  to'  the  rule  laid  down  in  In  the  matter  of 
Aitkin  (a).  The  party  making  this  application  is  a  mere 
nominal  trustee ;  and  it  is  doubtful  whether  any  money 
that  might  be  paid  over  would  be  payable  to  him  or  to 
the  executors.  The  Court  will  at  all  events  not  interfere 
to  compel  payment  of  money  to  a  party  who  is  not  clearly 
entitled  to  have  it.  It  is  said  that  one  of  the  executors 
is  a  party  to  this  application  ;  but  there  is  another  ex- 
ecutor who  does  not  concur  in  it.  It  has  been  sug- 
gested that,  if  this  rule  be  not  granted,  Bunting,  as  a 
trustee,  ought  to  be  indemnified;  but  we  are  not  a  court 
of  equity,  to  direct  such  indemnities  to  be  given.  The 
whole  matter  is  a  complicated  one,  and,  from  the  num- 
ber and  description  of  interests  involved,  ought  to  be 


(a)  4  j?.  ^  Aid.  49. 


heard 
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heard  in  equity,  and  not  here.    The  rule  must  be  dis-  1835. 
charged.  ^   ~'  „ 

°  In  the  Matter  of 

Bunting. 

Williams  J.  I  am  of  the  same  opinion.  There  is 
clearly  no  employment  of  the  attorney  by  Buntings 
otherwise  than  in  the  concerns  of  this  family;  and, 
supposing  the  case  were  in  itself  such  a  plain  and 
straight-forward  one  as  would  justify  our  interference, 
this  appHcation  wants  the  concurrence  of  the  proper 
parties. 

Rule  discharged. 


Clancy  against  Piggott.  Friday, 

January  16th. 


^SSUMPSIT.     The  declaration  stated  that  one  Declaration 

George  Moore  was  indebted  to  the  plaintiff  in  the  undertook  to ' 
sum  of  50/.;  that  plaintiff  had  in  his  possession  goods  of  due  S  him""* 
G.  M.  of  the  value  of  20/.,  as  a  pledge,  and  having  a  lien  (^oulcfgive  up 
thereon  for  the  said  debt ;  and  thereupon,  to  wit  on  &c.,  f  ^i^"  which  he 

had  upon  C.  s 

in  consideration  that  plaintiff  at  defendant's  request  would  goods;  that  B. 

gave  up  the 

give  up  the  possession  of  the  said  goods  and  abandon  his  lien,  but  a.  did 

,  .  not  pay.  Plea, 

lien,  defendant  undertook  and  promised  plaintiff  to  see  that  the  sup- 
posed promise 

was  a  special  promise  to  answer  for  the  debt  of  another  person ;  that  no  agreement  relating 
thereto,  nor  any  memorandum  or  note  thereof,  stating  the  consideration,  was  in  writing  and 
signed  by  defendant  or  any  person  authorised  by  him,  pursuant  to  the  statute ;  and  that 
the  said  supposed  promise  was  contained  in  a  memorandum  in  writing  signed  by  de- 
fendant, which  was  as  follows :  —  "I  agree  to  see  you  paid  within  three  months  the 
amount  of  501.  due  to  you  on  account  of  C."  Plaintiff  demurred  specially,  on  the  grounds 
ithat  the  declaration  stated  a  sufficient  consideration  for  the  promise,  but  the  memorandum 
in  the  plea  stated  none  ;  and  that  the  plea,  instead  of  denying  the  promise  in  the  declaration, 
stated  facts  to  raise  a  conclusion  as  to  its  not  having  been  made  ;  and  that  it  did  not  confess 
and  avoid,  nor  traverse ;  and  that  it  was  not  necessary  that  the  promise  in  the  declaration 
should  be  written,  &c. 

Held,  that  the  written  agreement  did  not  satisfy  the  statute  of  frauds ;  that  the  plaintiff, 
by  his  demurrer,  admitted  that  agreement  to  be  the  contract  between  him  and  the  defendant ; 
and  that  he  having  so  admitted,  and  the  case  being  one  in  which,  by  statute,  the  whole 
contract  ought  to  be  set  out  in  writing,  the  plaintiff  could  not  assume  that  there  were  other 
terms,  not  embodied  in  the  memorandum,  which  might  have  been  proved  at  nisi  prius. 

him 
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1835.  him  paid  the  said  sum  of  50Z.  within  three  months  from  that 
'^^"^      time :  averment,  that  plaintiff,  confiding  &c.,  gave  up  pos- 

Ula  ncy 

a^yainst       sessiou  of  the  goods  and  abandoned  his  said  lien,  whereof 

PiGGOTT. 

defendant  had  notice:  breach,  that,  although  three  months 
have  elapsed,  and  although  G.  M,  hath  not  paid  the  said 
502,  to  plaintiff,  defendant  hath  not  paid  or  seen  plaintiff 
paid  the  said  50/.,  and  the  same  is  still  unpaid,  &c. 

Pleas,  1.  Non-assumpsit.  2.  "  That  the  supposed 
promise  and  undertaking  was  a  special  promise  to  answer 
for  the  debt  and  default  of  another  person,  to  wit,  the 
said  G.  M,:  and  that  no  agreement  in  respect  of  or 
relating  to  the  said  supposed  promise  or  cause  of  action, 
or  any  memorandum  or  note  thereof,  wherein  the  con- 
sideration for  the  said  special  promise  was  stated  or 
shewn,  was  in  writing  and  signed  by  the  said  defendant, 
or  by  any  other  person  by  him  thereunto  lawfully  au- 
thorised, according  to  the  form  of  the  statute  in  such 
case  made  and  provided.  And  the  said  defendant 
further  saith,  that  the  said  supposed  undertaking  and 
promise  was  and  is  contained  in  a  certain  memorandum 
in  writing  signed  by  the  defendant,  and  which  was  and 
is  as  follows  («) :  (that  is  to  say,)  ^  March  6\hi  1832. 
Mr.  Clancy,  I  hereby  agree  to  see  you  paid,  within 
three  months  from  date,  hereof,  the  amount  of  501.  due 
to  you  on  account  of  Mr.  George  Moore,  junior,  Sheffield. 
J.  W,  Piggott:  "  Verification. 

Replication  to  the  first  plea,  Similiter.  To  the  second, 
demurrer,  assigning  for  causes  that  the  plea  is  argu- 
mentative, "  and  not  sufficiently  direct  and  positive, 
inasmuch  as  a  sufficient  consideration  for  the  said 
promise  and  undertaking  is  stated  and  set  forth  in  the 

(a)  See  Wakeman  v.  Sutton,  ant^,  p.  78. 

declaration, 
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declaration,  but  no  consideration  or  promise  whatever  is  1835. 
stated  in  the  said  memorandum  in  the  said  second  plea 

Clancy 

mentioned :  and  the  plea,  instead  of  such  a  statement,  agamst 

PiGGOXT. 

should  have  denied  positively  the  making  of  the  said 
promise  and  undertaking,  instead  of  pleading  facts  from 
which  the  conclusion  as  to  his  having,  or  not  having, 
made  such  promise  and  undertaking  may  be  drawn:" 
also,  that  the  plea  neither  confesses  and  avoids,  nor 
traverses,  &c. :  and  that  there  is  no  occasion  that  such 
a  promise  as  that  in  the  declaration  mentioned  should 
be  in  writing  and  signed,  &c.  according  to  the  statute 
or  otherwise ;  and  it  is  not  a  promise  or  undertaking  to 
answer  for  the  debt  and  default  of  another  person  :  and 
for  that  the  said  plea  is,  in  other  respects,  &c.  Joinder 
in  demurrer. 


Austin  in  support  of  the  demurrer.  It  is  a  well 
known  distinction,  that  where  a  promise  of  the  kind 
now  in  question  is  merely  collateral  to,  and  in  affirm- 
ance of,  the  undertaking  of  the  party  originally  liable, 
it  is  within  the  Statute  of  Frauds,  29  Car,  2.  c.  3.  s.  4.; 
but  not  so  where  the  promise  is  upon  a  new  and  distinct 
consideration.  The  cases  on  this  subject  are  collected  in 
note  (5)  to  1  Evanses  Statutes,  p.  212.  3d  ed.  In  Buckmyr 
\.Dar7iall[a\  Rothery  \ ,  Curry  {b\  Jones  v.  Cooper  (c), 
Matson  v.  Wharam  (d),  and  other  similar  cases,  there 
was  a  mere  naked  promise  by  a  person  whom  the  law 
did  not  oblige  to  answer  for  the  debt.  But  here  a  new 
consideration  has  arisen  between  the  plaintiff  and  de- 
fendant.   The  promise  is  not  to  pay  the  original  debt, 

(a)  2  Ld.  Raym.  1085.  (i)  Bull.  N.  P.  281. 

(c)  1  Cowp.  227.  •  (d)  2  T.  R.  80. 


nor 
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nor  does  that  debt  form  any  part  of  the  consideration ; 
although  50/.  are  mentioned,  that  is  merely  the  descrip- 
tion of  what  the  defendant  undertakes,  by  the  new 
contract,  to  pay.  The  plaintiff  having  a  lien  on  goods, 
the  defendant  engages,  if  he  will  abandon  it,  to  pay 
him  50/.  The  distinction  now  taken  was  established  in 
Williams  v.  Leper  (a),  and  acted  upon  in  Bampton  v. 
Paulin  (b),  and  Edwards  v.  Kelli/  (c).  HoulditcJi  v. 
Milne  [d)  is  a  case  closely  resembling  the  present. 
\Williams  J.  That  case  has  been  commented  on  with 
some  freedom  in  1  Wins.  Saund,  211.  c,  (e)']  The  com- 
ment is  made  on  grounds  not  applicable  here.  Castling 
V.  Auhert{g)  is  a  similar  case  in  principle.  Barrett  v. 
Trussell  (h)  and  Thomas  v.  Williams  (/),  the  latter  case 
particularly,  illustrate  the  present  distinction.  Then,  if 
the  promise  stated  in  the  declaration  be  not  within  the 
statute,  the  demurrer  is  supported,  no  answer  being 
given  by  the  plea. 

Blaclcburne,  contra.  The  real  question  is,  whether 
the  plea  furnishes  an  answer  to  the  declaration.  If  the 
matter  contained  in  the  plea  is  an  answer,  it  was  neces- 
sary, by  the  new  rules  of  pleading,  that  that  answer 
should  be  set  out;  it  could  not  be  taken  advantage  of 
under  the  general  issue.  Formerly,  it  would  have  been 
sufficient  to  plead  the  general  issue,  and  to  produce  in 
evidence  the  agreement  now  relied  upon,  which  would 
have  shewn  that  the  contract  was  within  the  statute,  and 

(a)  3  Burr.  1886.  S.  C.  2  Wils.  308.  (6)  4Bing.  264. 

(c)  6M.4;S.  204.  {d)  3  Esp.  86. 

(e)  Note  (i)  to  Forth  y.  Stanton;  5th  ed.  And  see  the  same  note, 
generally,  as  to  the  question  above  discussed. 

(g)  2  East,  325.  (ft)  4  Taunt.  117. 
\    (i)  10  B.  ^  C.  664. 

would 


1835. 

Clanct 
against 

FiGGOIT. 
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would  have  defeated  the  action.  But  by  the  Rules,  1835. 
HiL  4  W.  4.,  tit.  Pleadings  in  particular  Actions,  I. 

^  ^  Clancy 

Assumpsit^  s.  3  [a) :  "  In  every  species  of  assumpsit,  all  against 

r       '  1-1  -IT  PiGGOTT. 

matters  in  confession  and  avoidance,  including  not  only 
those  by  way  of  discharge,  but  those  which  shew  the 
transaction  to  be  either  void  or  voidable  in  point  of 
law," —  "  shall  be  specially  pleaded.  Ex.  gr. :  infancy  — 
coverture  —  release  —  payment  —  performance  —  ille- 
gality of  consideration,  either  by  statute  or  common  law," 
&c.,  "  must  be  pleaded."  The  question,  therefore,  comes 
to  this,  whether  the  plea  gives  a  sufficient  answer;  not 
whether  the  declaration,  if  unanswered,  would  be  good; 
and,  that  being  so,  the  cases  which  have  been  cited 
have  no  application.  Now  the  plea  says,  that  the 
promise  and  undertaking  in  the  first  count  mentioned 
was  a  special  promise  to  answer  for  thfe  debt  of  another 
person;  and  that  the  said  supposed  undertaking  and 
promise  in  the  said  first  count  mentioned  was  contained 
in  a  written  memorandum,  which  is  then  set  out.  The 
effect  of  the  plea  is,  that  the  promise  declared  upon  is 
that  so  set  out.  The  demurrer  admits  that  fact;  it  there- 
fore stands  as  if  proved  upon  trial  of  the  cause ;  and 
if  the  written  agreement  had  been  so  proved,  the  oppo- 
site party  could  not  have  given  evidence  to  shew  that 
the  real  contract  between  the  parties  v/as  a  different  one. 
This  appears  from  Saunders  v.  Wakefield  {b) ,  [Lord 
Denman  C.  J.  The  mode  of  pleading  introduced  by  the 
new  rules  does  not  make  any  difference  as  to  the  effect 
of  what  is  put  upon  the  record.  But  the  question  is, 
seeing  upon  the  record  the  matter  now  placed  there, 
whether  there  was  or  was  not  a  valid  agreement.  It 


(a)  5B.^  Ad.  viii. 


(6)  4  B.  4:  Aid.  595, 

is 
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1835.       is  admitted  by  the  demurrer  that  the  memorandum  set 
out  was  the  agreement  between  the  parties.]  Then 

Clancy  ,  ^  r  ^ 

against       the  plea  is  a  complete  answer  to  the  action. 

PiGGOTT, 

Austin  in  reply.  It  seems  admitted  on  the  part  of  the 
defendant,  that  the  promise  declared  upon  was  a  new 
and  distinct  undertaking  by  him;  but  it  is  now  con- 
tended that  a  different  agreement  appears  by  the  plea, 
and  is  admitted  by  the  demurrer.  The  demurrer, 
however,  only  admits  that  there  was  an  agreement 
to  the  extent  stated  by  the  plea.  The  plea  does 
not  say  that  there  was  no  further  agreement  or  memo- 
randum than  that  set  forth.  [^LiUledale  J.  It  says 
that  the  promise  in  the  first  count  mentioned  was  con- 
tained in  a  certain  memorandum  in  writing,  which  is 
as  follows,  &c.  What  have  we  to  do  with  any  other  ?] 
The  case,  at  any  rate,  stands  only  as  if  the  agreement 
had  been  produced  at  nisi  prius.  Undoubtedly,  if  it 
had  been  so  produced,  evidence  could  not  have  been  given 
to  contradict  it.  But  proof  might  have  been  offered  of 
considerations  not  inconsistent  with  the  writing.  In 
Saunders  v.  V/aJcefield  {a)  the  plea  shewed  that  there 
was  a  special  promise  to  pay  the  debt  of  a  third  person, 
and  that  there  was  no  signed  agreement  stating  the 
consideration  in  writing.  There  the  plaintiff,  in  his 
replication,  set  out  the  written  memorandum,  and  did 
not  negative  its  being  within  the  statute  of  frauds. 
Here  the  defendant,  in  his  plea,  sets  out  an  agree- 
ment which,  in  itself,  would  be  void  by  the  statute,  and 
he  then  argues  that  the  plaintiff,  by  demurring,  admits 
the  contract  of  the  parties  to  have  been  a  contract  within 


(a)  ^B.^  Aid.  595. 


the 
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the  statute.  But,  in  fact,  there  is  no  such  admission;  1835. 
for  although  there  was  some  minute  in  writing  made,  ^^^^^ 
as  stated  in  the  plea,  the  plaintiff  may  still  insist  that  against 

PiGGOTX. 

there  was  a  consideration  which  is  not  disclosed  by 
that  writing,  and  which  would  take  the  case  out  of 
the  statute  by  shewing  that  there  was  an  agreement 
between  the  plaintiff  and  defendant,  independent  of 
that  between  the  plaintiff  and  the  third  party,  as 
stated  in  the  declaration.  It  is  said  in  2  Starhie  on 
Evidence,  p.  573.,  2d  ed.,  that  where  "  the  nature  of 
the  subject  matter  does  not  require  the  agreement  to  be 
in  writing,  although  a  presumption  arises,  in  the  absence 
of  proof  to  the  contrary,  that  the  parties  expressed  in 
writing  the  isohole  of  their  intention  in  respect  of  the 
subject-matter,  and  intended  the  written  terms  to  operate 
as  an  agreement,  yet  that  presumption  may,  it  seems, 
be  rebutted  by  express  evidence  that  what  was  so  written 
was  intended  as  a  mere  memorandum  of  one  part  or 
branch  only  of  a  more  general  agreement,  and  was  not 
intended  to  operate  absolutely  and  unconditionally, 
or  it  may  be  shewn  that  a  parol  contract  was  made 
independently,  wholly  collateral  to  and  distinct  from  a 
written  one  made  at  the  same  time.  In  such  cases, 
the  parol  evidence  is  used  not  to  vary  the  terms  of  the 
written  instrument,  but  to  shew  that  it  is  inoperative 
as  an  entire  and  independent  agreement,  or  that  it  is 
collateral  and  irrelevant."  And  this  agrees  with  the 
doctrine  laid  down  in  Mildma7/s  case  (a),  Vernonh  case, 
5th  resolution  {h\  and  the  judgment  of  Lord  HardwicJce 
in  Peacock  v.  Monk  (c).  It  is,  indeed,  further  said  in 
Starkie  on  Evidence,  vol.  2.  p.  574.,  that      where  a 

(a)  1         176.0.  (6)  4  iJep.  S.  a.  (c)  1  Tcs.  sen.  128. 

Statute 
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statute  requires  the  agreement  to  be  in  writing  the  case 
admits  of  a  very  different  consideration but  the  plain- 
tiff here  denies  that  the  case  is  within  the  statute. 
\_LittIedale  J.  The  agreement  is,  prim^  facie,  a  promise 
to  pay  the  debt  of  another  and  therefore  within  the 
statute.  Lord  Denman  C.  J.  The  plea  says,  that  the 
promise  declared  upon  was  contained  in  a  memorandum 
in  writing,  which  is  as  follows.  Is  not  that,  prima 
facie,  the  whole  undertaking  ?  and  should  not  you  have 
replied  that  there  was  a  further  one  ?]  That  was  not 
necessary.  The  agreement,  so  far  as  the  plea  sets  it 
out,  is  a  promise  to  pay  the  debt  of  another ;  but  we 
say  that  there  is  a  consideration,  not  stated,  which 
alters  its  nature.  The  plea  ought  to  have  shewn  that 
there  was  no  such  consideration.  As  now  framed,  it  is 
argumentative. 

Lord  Denman  C.  J.  I  am  of  opinion  that  the  de- 
fendant is  entitled  to  judgment.  Saunders  v.  Wake' 
Jield{a)  is  a  case  in  point.  The  agreement  there  was 
set  out  in  the  replication,  but  I  do  not  think  the  plaintiff 
in  that  case  was  more  bound  by  having  pleaded,  than 
the  plaintiff  here  by  having  admitted  it.  The  plaintiff 
says  that  the  defendant  made  a  certain  promise ;  the 
defendant  pleads  that  the  promise  was  in  such  and  such 
terms :  then  the  plaintiff,  by  his  demurrer,  admits  that  it 
was  so.  It  is  said,  however,  that  evidence  might  be 
given  to  add  something  to  the  contract :  but  it  is 
granted  that  that  would  not  be  so  if  the  case  were 
one  in  which  a  statute  required  the  whole  contract  to 
be,  in  writing.    Prima  facie  this  is  a  case  in  which 


1835. 


Clancy 

against 

PiGGOXT. 


(a)  4B.  ^  Aid.  595. 


the 
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the  statute  of  frauds  would  so  require;  and  the  plaintiff 
has  not  pleaded  any  thing  to  take  the  case  out  of  the 
operation  of  the  statute.  The  contract  stands,  there- 
fore, as  the  defendant  has  represented  it,  and  is  void 
for  want  of  a  consideration. 

LiTTLEDALE  J.  There  is  no  distinction  between  this 
case  and  Saunders  v.  Wakefield  {a).  The  plea  here,  like 
the  replication  in  that  case,  shews  an  agreement  to  pay 
the  debt  of  another,  without  any  consideration  ex- 
pressed in  writing.  It  is  said  that  the  plea  in  this  case 
should  have  averred  that  there  was  no  further  agree- 
ment; but  I  think  enough  is  stated  by  the  plea  as  it 
now  stands.  The  agreement,  as  laid  in  the  declara- 
tion, is  to  pay  a  sum  due  from  another  person;  and, 
prima  facie,  such  a  contract  must  be  wholly  in  writing. 
It  has,  however,  been  held  that  that  rule  does  not  apply 
where  the  promise  is  made  upon  a  new  consideration,  and 
it  is  said  that  the  declaration  here  shews  that  to  have 
been  the  case.  But  then  the  defendant  by  his  plea  alleges 
that  the  promise  was  a  special  promise  to  pay  another's 
debt;  the  statute  of  frauds  requires  that  such  a  pro- 
mise, and  likewise  the  consideration  for  it,  should  be 
in  writing ;  and  the  plea  states  that  no  agreement  in 
respect  of  this  promise,  nor  any  memorandum  thereof 
stating  the  consideration,  was  in  writing  and  signed  by 
the  defendant.  If  the  plea  stopped  there  it  would  give 
a  sufficient  answer ;  but  it  goes  on  to  state  that  the  said 
supposed  promise  was  contained  in  a  memorandum  in 
writing,  which  it  then  sets  forth,  and  in  which  no  con- 
sideration is  mentioned.    It  is  said  that  the  pleadings 

(o)  ^B.Sc  Aid.  595. 

Vol.  II.  I  i  do 
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PiGGOTT. 


1835.  do  not  shew  that  to  be  the  only  promise;  but  the  aver- 
^   ^  ment,  that  the  said  supposed  promise  was  contained  in 

against  a  memorandum  in  writing  which  was  and  is  as  follows, 
is  as  precise,  and  ties  down  the  parties  as  much,  as  the 
usual  mode  of  setting  out  a  libel,  or  pleading  a  deed. 
Then  the  plaintiff,  by  his  demurrer,  admits  that  the 
agreement  was  as  is  pleaded;  and  as  that  agreement 
is  identified  with  the  contract  in  the  declaration,  and 
sontains  no  statement  of  a  consideration,  the  plea  is  a 
sufficient  answer  to  the  action. 


Williams  J.  The  plea  here  is  like  that  in  Saunders 
V.  Wakefield  («),  with  the  addition  that,  in  this  case,  the 
plea  itself  sets  out  the  written  memorandum.  If  the 
plea  would  have  been  good  without  that  addition,  as 
was  held  in  Saunders  v.  Wakefield  {a),  I  cannot  see  how 
it  should  be  vitiated  by  the  memorandum  being  intro- 
duced. The  plaintiff,  by  his  demurrer,  admits  that  it 
contains  the  precise  terms  of  the  agreement  between  the 
parties ;  and  it  is  not  disputed  that,  if  that  be  so,  the 
case  falls  within  the  statute.  The  defendant,  therefore, 
is  entitled  to  judgment. 

Judgment  for  the  defendant. 

(a)  4B.<^  Aid.  595. 
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Low  a^fainst  Burrows.  Friday, 

^  January  16th* 

ASSUMPSIT  by  the  drawer  of  a  bill  of  exchange  for  To  an  action 
by  drawer  of  a 

36/.,  against  the  acceptor.    Plea,  as  to  20/.,  that  bill  of  ex- 
the  consideration  was  the  sale  and  delivery  of  a  cow  to  acceptorj'de- 
the  defendant  by  the  plaintiff,  on  which  sale  the  cow  thaftlierewasno 
was  warranted  by  the  plaintiff  to  be  sound ;  and  allega-  for"tht^lccept- 
tion  that  she  was  not  sound,  and  died  in  consequence ;  ^"udin'^^'with 
and,  as  to  the  remainder  of  the  sum  of  36/.,  that  there  a  verification ; 

and  plaintiff 

was  no  consideration  for  the  acceptance ;  concluding  replied  that 

there  was  a  con- 

with  a  verification.    Replication,  as  to  the  20/.,  that  sideration,  to 

Wit    t}l6  S^lc 

the  plaintiff  did  not  warrant  the  cow  ;  and,  as  to  the  and  delivery- 
remainder,  that  there  was  a  consideration  for  the  ac-  ckid^ng^'to  the 
ceptance,  to  wit,  the  sale  and  delivery  of  tisoo  cows  hy  the  ^^^^^^^  '^^^^ 
vlamtiff  to  the  defendant :  co?iclusion  to  the  country*    Si-  bound 

'  ^  to  prove  the 

militer.    On  the  trial  before  Lord  Denman  C.  J.,  at  thp  consideration 

alleged,  and 

London  sittings  after  last  Michaelmas  term,  Piatt,  for  the  that  it  lay  on 

the  defendant 

plaintin,  proved  the  bill  of  exchange,  and  rested  his  case  to  shew  want 
there.   Ball,  for  the  defendant,  contended  that  the  plain-  ation!^^^^ut 
tiff  was  bound  to  prove  the  consideration  alleged  in  his  ph\?ation^hald" 
replication,  and  he  cited  Green  v.  Armitstead,  tried  before  concluded  with 

*  a  verification, 

Alderson  B.  at  the  sittings  in  London  after  Trinity  term  *he  consider- 

ation  alleged 

1834,  in  which,  to  a  plea  of  no  consideration,  the  plain-  would  have 

been  part  of  the- 

tiff  had  replied  that  there  was  a  consideration,  and  had  issue,  and  the 

,    ,      ,  1  T    1       1111        1        T  •     -n'  plaintiff  must 

set  It  out;  and  the  learned  Judge  held  that  the  piaintiii  have  proved  it. 
could  not  close  his  case  on  proving  the  bill,  but  must  go 
farther  and  prove  the  consideration  which  he  had  al- 
leged. Piatt  mentioned  that  Parlce  B.  had  ruled  the 
other  way.  The  Lord  Chief  Justice  was  of  opinion  that 
it  lay  upon  the  defendant  to  shew  want  of  consideration. 

I  i  2  Ball 
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Ball  then  produced  evidence  to  prove  the  warranty ;  and 
other  evidence  to  prove  that  the  \QL  was  merely  an 
accommodation  to  the  plaintiff :  and  Piatt  called  wit- 
nesses in  reply,  but  offered  no  proof  of  the  consideration 
laid  in  the  replication. 

The  jury  found  that  the  warranty  was  not  proved ; 
and,  as  to  the  rest  of  the  case,  they  gave  a  verdict  for 
the  plaintiff  for  5^.,  some  payments  having  been  ad- 
mitted. Ball  then  applied  for  leave  to  move  to  enter  a 
nonsuit,  which  the  Lord  Chief  Justice  refused. 

BaU,  in  this  term  [January  14th),  moved  [a)  for  a  new 
trial  on  the  ground  of  misdirection,  and  also  on  the 
evidence ;  and  he  renewed  the  objections  taken  at  the 
trial. 

Cur.  adv.  vult. 

Lord  Denman  C.J.  now  delivered  the  judgment  of 
the  Court.  In  this  case  the  question  is,  whether  the 
particular  consideration  laid  in  the  replication  should 
have  been  proved  by  the  plaintiff.  That  depends  upon 
whether  the  replication  conclude  with  a  verification.  If 
it  had  so  concluded  here,  the  particular  consideration 
would  have  been  parcel  of  the  issue ;  but  the  conclusion 
being  to  the  country,  and  the  particular  consideration 
laid  under  a  videlicet,  the  issue  is  merely  whether  there 
was  any  consideration.  As  to  the  evidence,  unless  sus- 
picion had  been  raised  respecting  the  161.,  to  the  extent 
of  making  a  prima  facie  case,  there  was  no  answer  to 
the  action. 

Rule  refused  (d)^ 

(a)  Before  Lord  Denman  C.  J.,  LiWedale  and  Williams  Js. 
(6)  See  Percival  v.  Frampton,  2C.M.^  R.  180. 
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Watso}^  against  Walth AM,  Roberts,  Hammond,  Friday  t 

1  -\  If  Januani  1 6th. 

and  MooRHEAD. 


nrRESPASS.  The  declaration  contained  three  counts,  In  trespass 

for   breaking   and    entering   Plaintiff's  dwelling-  fre^t^the  de^ 
house,  mill,  &c.,  damaging  the  doors  and  locks,  amoving  pTeaded  that 
plaintiff,  &c.    Plea,  to  the  first  count,  that  the  dwelling-  {^^  Plaintiff, 

^  ^  '  o     being  seised  in 

house,  &c.  were  parcel,  and  a  customary  tenement,  of  fee,  surrendered 

the  premises, 

the  manor  of  Skidby,  in  Yorkshire,  demised  and  demis-  which  were 

copyhold,  to 

able  by  copy  of  the  court-rolls,  by  the  lord  or  his  the  use  of 
steward,  in  fee-simple  or  otherwise,  at  the  will  of  the  ^usts^de"clared 
lord,  &c.    That  the  plainiiflP,  before  the  commencement  deed,7oTse- 
of  the  suit,  to  wit,  &c.  was  seised  in  his  demesne  as  of  ^"""S  the  re- 

'  '  payment  of 

fee,  at  the  will  of  the  lords  of  the  said  manor,  of  the  P"ncipal  and 

interest  to  W, : 

said  dwelling-house,  &c. ;   and  being  so  seised,  he,  and  that  by  the 

deed,  to  which 

without  the  court  of  the  then  lords  (the  master,  fellows,  the  plaintiff 
and  scholars  of  Trinity  College,  Camhridge),  surrendered  was  covenanted 
into  the  hands  of  the  said  lords,  according  to  th^  st!?ndleitlTin 
custom  &c.,   by  the  hands  and  acceptance  of  their  re^ur- 

'  *  render  to  the 

use  of  the  plain- 
tiff  on  payment 

of  the  principal  and  interest ;  but  in  case  of  default,  upon  trust  that  A.  should  at  any  time 
thereafter,  when  W.  should  think  proper,  sell  tlie  premises  and  surrender  them  to  the  use  of 
the  purchaser :  and  the  plea  averred  that  it  was  further  covenanted  that  the  premises  should 
at  all  times  remain  and  be  to  the  use  of  A.,  but  nevertheless  upon  and  for  the  trusts,  in- 
tents, and  purposes  before  declared,  and  sliould  and  might  accordingly  be  peaceably  and  quietly 
enjoyed,  and  the  rents  and  profits  received  and  retained  accordingly  without  let,  &c. 

The  plea  then  alleged  that  the  plaintiff  had  not  paid  the  principal  money,  wherefore  the 
defendants,  as  the  servants  and  by  the  command  of  A.,  under  and  by  virtue  of  the  said 
indenture,  broke  and  entered,  &c.,  in  order  that  J.  might  take,  hold,  and  enjoy  possession 
of  the  premises.     On  special  demurrer, 

Held,  That  the  power  given  by  the  deed,  and  the  covenant  for  quiet  enjoyment,  were 
subject  to  the  condition  tliat  W.,  the  cestuy  que  trust,  should  think  proper  to  have  the  pre- 
mises sold.  And  (assuming  that  the  deed  could  operate  us  a  licence  to  A,  to  enter  although 
he  had  not  been  admitted  tenant). 

That  the  plea  was  l>ad  in  not  stating  that  W.  had  thought  proper  to  enforce  the  power 
of  sale,  or  that  the  defendants  entered  for  the  purposes  of  the  deed  :  although  the  de- 
murrer did  not  raise  these  objections. 

Held  also,  by  Lord  Denman  C.  J.,  that  the  power  to  sell,  and  covenant  for  quiet  enjoy, 
nient,  did  not  imply  a  power  of  entry.    Contra,  serable,  per  Littledale  J. 


I  i  3  steward, 
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1835.      steward,   the  said  dwelling-house,  &c.,  and  his  estate 
interest  therein,  to  the  use  and  behoof  of  Thomas 

Watson 

against      Owst  AtJciuson,  his  heirs  and  assigns,  according  to  the 

Waltham. 

custom,  &c.,  for  ever,  upon  the  trusts,  and  to  and  for 
the  intents  and  purposes  declared  of  and  concerning 
the  same,  for  securing  the  payment  to  the  defendant 
Waltham,  his  executors,  &c.,  of  the  sum  of  200/.  with 
interest  at  5  per  cent.,  in  the  indenture  next  after 
mentioned.     And   thereupon  afterwards,   and  before 
the  said  times,  when  &c.,  to  wit,  on  the  2d  of  ilfaj/ 
1829,  by  a  certain  indenture  then  and  there  made 
between  the  plaintiff  of  the  first  part,  the  defendant 
Waltham  of  tne  second  part,  and  T,  O.  Atkinson  of  the 
third  part,  (profert),  in  consideration  of  200/.  paid  to 
the  plaintiff  by  Waltham,  and  105.  by  Atkinson,  it  was 
covenanted  and  agreed  and  declared  by  and  between 
the  said  parties  to  the  said  indenture,  so  far  as  they 
were  respectively  interested,  and  the  said  plaintiff  did 
thereby  expressly  direct,  that  he,  the  said  T.  O.  Atkinson, 
his  heirs  and  assigns,  should  stand  and  be  seised  of  and 
interested  in  the  said  dwelling-house,  mill,  and  premises 
in  the  said  first  count  mentioned,  subject  nevertheless 
to  a  certain  conditional  surrender  to  one  Ann  Duckett, 
therein-before  mentioned,  and  the  principal  sum  of 
600/.,  and  interest  thereby  secured;  upon,  amongst 
others,  the  trusts,  and  to  and  for  the  intents  and  pur- 
poses, following,  that  is  to  say,  that  in  case  the  said 
plaintiff,  his  heirs,  executors,  &c.,  should,  on  the  2d  of 
November  then  next  ensuing,  well  and  truly  pay  unto  the 
said  Joseph  Waltham,  his  executors,  &c.,  the  said  sum 
of  200/.  with  interest,  &c.,  then  upon  trust  at  any  time 
or  times  after  such  payment,  upon  the  request,  and  at 
the  proper  costs  and  charges  of  the  said  plaintiff,  his  heirs, 

&c. 
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&c.  to  resurrender  and  reassure  the  said  premises  unto 
and  to  the  use  of  the  said  plaintiff,  his  heirs  and  assigns, 
or  in  such  manner  as  he  or  they  should  direct  or  ap- 
point; but  in  case  default  should  be  made  in  payment 
of  the  said  200/,,  or  interest,  or  any  part  of  the  same 
respectively,  contrary  to  the  true  intent  and  meaning  of 
the  said  indenture,  then  upon  trust  that  T,  O.  Athinson, 
his  heirs  or  assigns,  should,  at  any  time  or  times 
thereafter,  tsohen  he  the  said  J.  Waltham,  his  executors, 
administrators,  or  assigns,  should  think  proper ,  sell  and 
dispose  of  the  said  last-mentioned  premises  by  public 
auction  or  private  contract,  and  for  such  price  or  prices 
as  he  or  they  should  think  reasonable,  and  should  sur- 
render and  assure  the  same  when  sold  to  the  purchaser 
or  respective  purchasers  thereof,  or  as  he,  she,  or  they 
should  respectively  direct.  And  the  plaintiff  did  thereby 
further  covenant,  that  all  and  singular  the  said  dwelling- 
house,  &c.,  should  and  might  from  time  to  time,  and  at 
all  times  thereafter,  remain,  continue,  and  be  (subject 
nevertheless  as  therein  aforesaid)  to  the  use  of  the  said 
T,  0,  A.,  his  heirs  and  assigns,  hut  nevertheless  upon 
and  for  the  several  trusts,  intents,  and  purposes  therein- 
before declaimed  of  and  concerning  the  same,  and  should 
and  might  be  accordingly  peaceably  and  quietly  had, 
held,  and  enjoyed,  and  the  rents,  issues,  and  profits 
thereof  received  and  retained  accordingly,  without  any 
lawful  let,  suit,  trouble,  denial,  eviction,  molestation, 
interruption,  disturbance,  claim,  or  demand  whatsoever, 
of  or  by  him  the  said  plaintiff,  or  his  heirs,  or  any  other 
person  or  persons  whomsoever,  other  than  and  except 
the  said  Ann  Duckett  in  respect  of  the  said  600/.  and 
interest  therein-before  mentioned  to  be  secured  to  her; 
^nd  that  free  and  clear,  or  freed  and  clearly  acquitted, 
I  i  4  &c., 
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1835.      StCf  of  and  from  and  against  all  and  all  manner  of 
former  and  other  estates,  rights,  titles,  charges,  and  in- 

against  djmbrances  whatsoever,  the  said  surrender  to  the  said 
Ann  DiicJcett  and  the  principal  monies  and  interest 
thereby  secured  only  excepted ;  as  by  the  said  inden- 
ture, &c.  And  the  defendants  further  say,  that  the 
said  plaintiff  hath  not  paid  the  said  sum  of  200/.,  or 
any  part  thereof,  and  the  same  is  still  wholly  due  and 
unpaid ;  wherefore  the  said  defendants  at  the  said  times 
when  &c.,  as  the  servants,  and  by  the  command  of  the 
said  T,  O.  Af/dnson,  under  and  by  virtue  of  the  said 
indenture,  and  by  and  with  the  consent  of  the  said  Ann 
Duckett,  broke  and  entered  the  said  dwelling-house, 
&c.,  the  outer  doors  being  open,  and  stayed,  &c., 
and  because  the  doors  in  the  first  count  mentioned, 
being  inner  doors,  were  wrongfully  locked  and  fast- 
ened, &c.,  so  that  the  said  T,  0.  A,  could  not  hold 
and  enjoy  the  said  dwelling-house,  mill,  and  premises 
in  the  first  count  mentioned,  in  so  ample  and  beneficial 
a  manner  as  he  was  entitled  to  do,  and  there  was  no 
person  present  to  open  the  said  doors,  the  defendants 
at  the  said  times,  when  &c.,  as  the  servants,  and  by  the 
command  of  the  said  T,  0.  A,  necessarily  and  un- 
avoidably forced  and  broke  open  &c.,  in  order  that  the 
said  T,  O.  A.  might  take,  hold,  and  enjoy  possession 
of  the  said  dwelling-house,  &c,,  as  they  lawfully  might, 
^c.  Similar  justifications  were  pleaded  to  the  other 
counts. 

The  plaintiff  demurred  to  the  first  plea,  assigning 
for  causes  the  want  of  any  averment  that  Atkinson  was 
ever  admitted  tenant  by  the  lords  of  the  manor;  or 
that  they  ever  granted  him  any  seisin  in  fee  according 
to  the  custom  of  the  manor  or  otherwise ;  or  that  Ann 

DticJcett 
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Z^w^r^-^-// was  ever  admitted  tenant;  or  that  the  plaintiff  1835. 

ever  delivered  to  her,  or  to  Atkinson,  possession  of  y^"^^^ 

the  premises  ;  or  that  he  was  ever  dispossessed  thereof,  against 

Waltham. 

or  of  his  legal  estate  and  interest  therein,  and  right  to 
the  possession  thereof;  or  that  Atkinson  had  any  pos- 
sessory right  or  legal  interest  to  justify  the  alleged 
entry  and  trespasses ;  or  that  the  defendants,  as  the 
servants  or  by  the  command  of  Ann  Duckett,  committed 
the  trespasses ;  and  that  the  plea  was  an  informal  plea 
of  leave  and  licence.  There  were  like  demurrers  to 
the  other  pleas.    The  defendants  joined  in  demurrer. 

Knouoles  in  support  of  the  demurrer.  In  the  first 
place,  the  pleas  are  bad  for  not  stating  that  the  sur- 
renderee was  ever  admitted.  Without  admittance  no 
estate  passed  to  him  ;  the  right  of  possession  continued 
in  the  surrenderor ;  Berry  v.  Greene  {a),  Rex  v.  Dame 
Jane  St.  John  Mildmay  {b).  Then,  does  the  deed  of 
uses  make  any  difference  ?  That  deed  is  only  part  of 
the  surrender;  if  nothing  passes  by  the  surrender, 
nothing  passes  by  the  deed.  The  statement  as  to  the 
deed  is,  that  it  was  thereby  covenanted,  agreed,  and 
declared,  and  the  plaintiff  "  did  thereby  expressly 
direct,"  that  Atkinson  should  stand  seised  to  the  uses 
after  mentioned.  That  conveyed  no  greater  estate  than 
the  surrender  itself  gave ;  the  covenants  that  the  pre- 
mises should  be  to  the  use  of  Atkinson  upon  the  de- 
clared trusts,  and  that  he  should  peaceably  enjoy  the 
same,  cannot  be  considered  as  a  licence  entitling  the 
party  to  enter  upon  a  copyhold.  If  it  could,  the 
necessity  of  admittance  might  always  be  done  away 


{a)  Cro.  Elm.  3i9. 


{b)  5B,^  Ad,  254. 

with. 


Waltham. 
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1835.  with.  [Lord  Denman  C.  J.  A  right  of  possession 
'  may  be  given  without  admittance.  A  copyholder  may 
against  make  a  lease,  or  give  a  licence  to  enter  upon  the  pre- 
mises, although  the  party  licensed  may  not  be  entitled 
to  enter  as  owner.]  At  all  events,  this  was  a  mere 
covenant  for  quiet  enjoyment;  if  itj»as  been  broken,  the 
covenantee  might  have  a  right  of  action,  but  he  has 
not  a  right  of  entry.  If  the  defendants  rely  upon  this 
deed  as  giving  a  power,  from  which  a  right  of  entry  is  to 
be  inferred,  it  becomes  necessary  to  consider  what  the 
power  is,  and  whether  it  has  been  strictly  pursued. 
The  trusts  declared  are,  if  Waltham  be  paid  his  prin- 
cipal and  interest,  to  re-surrender  to  the  use  of  the 
plaintiff;  but  in  default  of  payment,  to  sell,  and  sur- 
render to  the  purchaser.  In  either  event  the  pur- 
poses of  the  deed  are  to  be  effected  by  a  surrender, 
and  that  could  not  take  place  without  admittance. 
The  power  of  entry,  supposing  it  to  be  given,  is  to  be 
exercised  only  for  the  purpose  of  sale,  and  when 
Waltham  shall  think  proper  to  sell:  the  pleas  do  not 
aver  that  Waltham  desired  Atkinson  to  sell,  or  that  the 
entry  was  for  that  purpose. 


Cresswell  contra.  It  may  be  conceded  that  a  mere 
surrender,  without  admittance,  conveys  no  right  of 
€ntry ;  and  that  the  surrenderee,  if  he  enter  without 
having  been  admitted,  is  liable  to  an  action  ;  but  that  is, 
if  there  be  nothing  to  justify  his  entry  beyond  the  mere 
surrender.  The  question  here  is,  whether  there  be  not 
such  justification.  It  is  not  necessary  that  a  right  of 
entry  should  have  been  expressly  given  by  the  deed,  if  a 
power  has  been  given  which  cannot  be  exercised  without 
entry.    The  plea  states  that  the  plaintiff  directed  that 

Atkinson 
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Atkinson  should  stand  seised  in  trust  to  resurrender  if  1835. 
the  plaintiff  should  pay  the  principal  and  interest,  and  wItsok 
in  case  of  default  to  sell  the  premises  when  Waltham  against 

Waltham. 

should  think  proper :  then  follows  an  independent  cbve- 
fiant,  that  the  premises  shall  remain  and  be  to  the  use 
of  AtJcinson,  "  upon  and  for  the  several  trusts,  in- 
tent^ and  purposes  before  declared  of  and  concern- 
ing the  same,"  and  shall  "  be  accordingly  peaceably 
and  quietly  had,  held,  and  enjoyed,  and  the  rents, 
issues,  and  profits  thereof  received  and  retained  accord- 
ingly without  any  lawful  let,  suit,  &c.,  claim  or  demand 
whatsoever,  of  or  by  the  said  plaintiff."   This  is  a  cove- 
nant which  could  not  take  effect  without  entry.    Nor  is 
there  any  thing  in  this  covenant  to  make  any  desire  on 
the  part  of  Waltham  necessary  before  Atkinson  shall  take 
the  rents  and  profits ;  the  objection,  therefore,  that  he  is 
not  stated  to  have  "  thought  proper"  to  sell,  does  not 
bear  upon  this  part  of  the  deed.  It  cannot  be  contended 
that  the  covenant  is  ineffectual  as  a  licence,  without  ad- 
mittance.   [Lord  Denman  C.  J.  For  mere  possession, 
admittance  is  not  necessary.]    If  the  argument  for  the 
plaintiff  on  this  point  were  correct,  licence  could  never 
be  pleaded  in  an  action  for  trespass  to  copyhold.  And 
this  covenant  implied  a  right  to  enter.    \_Littledale  J. 
The  pleas  state  that  the  defendants  entered  by  virtue  of 
the  indenture,  but  not  that  they  did  so  for  the  purpose  of 
selling,  or  for  any  specified  purpose.]  That  objection  is 
not  stated  on  the  demurrer.    The  plea  shews  that  the 
defendants  entered  for  the  purposes  of  the  deed,  and  is 
sufficient,  at  least  without  special  demurrer.    If  this  ac- 
tion lay,  the  plaintiff  would  be  liable  to  a  cross  action 
upon  the  covenant  for  quiet  enjoyment,  and  the  damages 
recovered  in  this  suit  would  be  the  measure  of  the  da- 
mages 
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mages  in  that.  The  present  pleas,  therefore,  may  be 
well  pleaded,  to  avoid  circuity :  Dean  v.  Newhall  {a), 
recognising  the  doctrine  of  Lacy  v.  Kinnaston  (b)  on  this 
point;  2  Wms,  Saunders,  150.  note  (2),  and  Keilw,  34  b. 
pi.  2.  there  cited. 

Knowles  in  reply.  The  question  comes  to  this  point : 
whether  it  is  a  sufficient  plea  that  the  defendants  entered 
by  virtue  of  the  deed  ?  If  Atkinson  was  authorised  to 
enter,  it  was  only  upon  the  request  of  Waltham,  The 
covenant  for  quiet  enjoyment  is  by  its  terms  made  upon 
the  trusts,  and  for  the  intents  and  purposes  before  de- 
clared: now  the  power  before  given  is,  in  default  of 
payment,  to  sell,  at  any  time  when  Waltham  shall  think 
proper.  The  covenant  does  not  attach  unless  the  power 
has  been  strictly  pursued.  Supposing  that  the  defend- 
ants might  have  entered  in  order  to  sell,  it  does  not 
appear  by  these  pleas  that  the  entry  was  not  for  other 
purposes.  [Lord  Denman  C.  J.  Your  argument  as  to 
the  covenant  for  quiet  enjoyment  is,  that  it  only  goes  to 
warrant  the  title  of  the  trustee  as  such,  and  does  not,  of 
itself,  give  him  power  to  do  any  particular  act.]  That 
is  the  effect  of  the  covenant. 

Lord  Denman  C,  J.  It  appears  to  me  that  the  deed 
as  set  out  in  the  pleas,  and  which  has  been  supposed  to 
operate  as  a  licence  to  enter  upon  these  premises,  gave 
no  stfch  power  as  that  contended  for.  The  deed  con- 
stitutes Atkinson  a  trustee  generally  for  Waltham,  the 
lender  of  200/.  to  the  plaintiff,  and  gives  him  certain 
powers  to  enforce  payment.  In  case  of  default  in  paying 

(«)  8  T.  R,  168. 

(*)  HoU's  Rep.  178.   2  Salic.  575.    1  Ld.  Ray.  688.   12  Mod.  518. 

the 
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the  principal  or  interest,  he  is  authorised  to  sell  the 
premises ;  but  the  pleas  do  not  state  that  the  entry  in 
question  was  made  for  the  purpose  of  selling.  Nor  was 
it  necessary,  for  that  purpose,  that  an  entry  should  be 
made.  And  at  all  events  the  power  given  is  only  to  sell 
when  Waltham  shall  think  proper ;  and  it  is  not  averred 
that  he  did  so.  Till  that  happens,  the  case  in  which  the 
power  is  to  be  executed  does  not  arise.  I  at  first 
thought  that  the  covenant  for  quiet  enjoyment  might  be 
looked  at  as  unconnected  with  the  rest  of  the  deed  (a\ 
but  that  covenant  is  expressly  stated  to  be  upon  and  for 
the  trusts,  intents,  and  purposes  before  declared.  It 
therefore  does  not  exempt  the  defendants  from  shewing 
that  they  entered  for  the  purposes,  and  were  authorised 
to  do  so  by  the  circumstances,  mentioned  in  the  earlier 
part  of  the  deed. 

LiTTLEDALE  J.  In  a  common  case  of  mortgage,  the 
mortgagee  may  enter  on  default  made  by  the  mortgagor; 
and  so  might  AtJdnson  have  done  in  this,  which  is  a  case 
of  copyhold,  if  he  had  been  admitted.  Here  no  admit- 
tance had  taken  place,  but  the  defendants  rely  upon  the 
power  contained  in  the  deed  of  uses,  and  upon  the  co* 
venant  for  quiet  enjoyment:  and  I  think  these  would 
afford  a  sufficient  defence,  but  for  the  qualification  in- 
troduced as  to  Waltham.  Waltham  is  the  lender  of  the 
money  ;  Atkinson  only  his  trustee.  The  deed  says  that, 
if  default  be  made  in  the  payments,  Atkinson  shall,  at 
any  time  thereafter  when  Waltham  shall  think  proper, 
sell  and  dispose  of  the  premises  :  there  is  no  right,  there- 
fore, to  enter  but  as  Waltham  thinks  proper.    Then  the 

(a)  See,  as  to  the  effect  of  a  covenant  for  quiet  enjoyment,  taken  alone, 
or  in  connection  with  other  parts  of  a  deed,  Doe  dem.  Fritchard  v.  Do(Mi 
5£.^  Ad.  689. 

covenant 
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1835.  covenant  that  the  premises  shall  remain  and  be  to  the 
use  of  Atkinson,  is  made  "  nevertheless,  upon  and  for 

Watson 

against  the  Several  trusts,  intents,  and  purposes  before  de- 
clared :  "  that  covenant  therefore  is  still  governed  by  the 
reference  to  what  Waltham  shall  think  proper :  and  the 
subsequent  clause  is,  that  the  premises  shall  be  peace- 
ably and  quietly  enjoyed,  "  accordingly ; "  that  is,  if 
Waltham  shall  think  proper  to  have  the  deed  put  in 
force.  That  continues  to  be  a  condition  precedent. 
Had  it  not  been  for  that  limitation,  the  trustee,  who  has 
a  quasi  legal  estate,  might  have  sold,  and  in  my  opinion 
might  have  justified  entering,  that  he  might  more  con- 
veniently hold  and  enjoy  the  premises  for  the  purposes 
of  the  deed.  But  this  is  prevented  by  the  condition ; 
and  therefore,  as  the  plea  does  not  shew  that  Waltham 
thought  proper  to  require  a  sale,  the  power  does  not 
appear  to  have  been  followed  so  as  to  afford  a  justifi- 
cation of  these  trespasses.  The  plaintiff,  therefore,  is 
entitled  to  judgment. 

Williams  J.  I  am  of  the  same  opinion.  No  power 
of  entry  is  directly  given  to  the  trustee.  It  is  said  that 
the  covenant  for  quiet  enjoyment  in  itself  implies  a  right 
of  entry  to  effectuate  the  purposes  of  the  deed  ;  but  then 
the  pleas  do  not  shew  that  the  entry  was  in  prosecution 
of  those  purposes.  There  does  not  appear  any  inter- 
ference of  the  cestuy  que  trust.  The  pleas  are  therefore 
defective.  I  am  in  possession  of  a  short  note  by  a 
learned  and  most  lamented  Judge,  which  shews  that  he 
entertained  the  same  opinion  upon  this  case. 

Judgment  for  the  defendant. 


Cress^ell  asked  leave  to  amend  by  putting  on  the 
record  a  request  by  Waltham, 

Lord 
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Lord  Denman  C.  J.    1  cannot  assent  to  that.    One  1835. 

of  my  grounds  of  decision  is,  that  the  power  to  sell   

.  Watson 

does  not  imply  a  right  to  enter  and  turn  persons  out.  against 

An  entry  might  be  made,  and  no  purchaser  ever  found.  Waltham. 

The  Court  refused  leave  to  amend. 


Peer  af^ainst  Humphrey.  Friday, 

°  January  lotn. 

'"pROVER  for  three  oxen.   On  the  trial  before  Little-  Property  felo- 

JL  niously  taken 

dale  J.,  at  \he  Northampton  Spring  assizes,  1834<,  from  the  plain- 

^  •     '  m        \  '  tiff  was  sold  by 

a  verdict  was  found  for  the  plaintilr,  subject  to  the  the  felon  to  the 

.  .         p  ^  '    r~\  1      r  n      •  defendant,  who 

opinion  or  this  Court  on  the  loUowing  case.  purchased  bona 

On  the  24th  August  1832,  three  oxen,  the  property  ^trket"'over\!'' 
of  the  plaintiff,  were  by  his  direction  delivered  to  The  plaintiff 

r  ^  J  gave  notice  of 

Roundtlmaite^  his  servant,  to  drive  to  Northampton  the  felony  to 

the  defendant, 

market.  Roundthwaite^  instead  of  taking  them  to  North-  who  afterwards 

sold  the  pro- 

ampton,  sold  them  to  the  defendant  on  the  high  road,  perty  in  market 

overt  *  Q^*(ei* 

but  not  in  market  overt,  the  same  day,  and  absconded  which  the 
with  the  money.    The  defendant  purchased  bona  fide.  seruted^thT" 
On  the  26th  oi  August  1832,  the  plaintiff  discovered  Ji^^fo^^  Hdd 
that  the  cattle  were  in  the  defendant's  possession,  and  that  the  plaintiff 

*■  might  recover 

on  the  same  day  he  gave  the  defendant  notice  that  from  the  de- 

\        ^  _  fendant  the 

they  belonged  to  him,  the  plaintiff,  and  had  been  felo-  value  of  th« 
niously  stolen  from  him  by  Roundthwaite^  as  above  men-  troveT.  ^ 
tioned.  He  at  the  same  time  demanded  possession  of 
the  cattle,  which  was  refused.  The  oxen  remained  in 
the  defendant's  possession  till  the  26th  of  November 
1832,  when  he  sold  them  in  market  overt,  received 
the  price,  and  appropriated  it  to  his  own  use.  Round- 
thwaite  was  convicted  of  feloniously  stealing  the  cattle, 

on 
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1835.       on  the  prosecution  of  the  plaintiff,  at  the  Northampton 
assizes  in  July  1833,  and  received  judgment  of  trans- 

against       portation  for  life. 

If  the  Court  should  be  of  opinion  that  the  plaintiff 
was  entitled  to  recover  the  value  of  the  oxen,  the  verdict 
was  to  stand ;  otherwise  a  nonsuit  to  be  entered. 


N,  B.  Clarke  for  the  plaintiff.  The  oxen  were  not 
purchased  in  market  overt.  This  is  not  like  the  case  of 
Horwood  V.  Smith  («).  There  the  defendant  had  actually 
bought  the  sheep  in  market  overt,  and  sold  them  be- 
fore the  conviction  of  the  thief.  The  purchaser  in 
market  overt  obtained  a  tide  to  the  goods,  which  was 
indefeasible,  unless  the  provisions  of  stat.  21  H.  S, 
c.  11.  (^),  had  been  complied  with.  In  that  case, 
Buller  J.  points  out  that  the  property  had  been  altered 
by  a  sale  in  market  overt  before  the  conviction  of 
the  felon,  and  that,  after  the  time  of  the  conviction 
(upon  which  the  plaintiff's  property  commenced  anew), 
the  defendant  had  not  had  possession.  But  a  sale  not 
made  in  market  overt  does  not  alter  the  property; 
otherwise  the  whole  law  as  to  market  overt  would  be 
superfluous.  In  Parker  v.  Patrick  (c)  it  was  held  that 
the  owner  of  goods  which  had  been  obtained  from  him 
by  fraud  and  pawned,  could  not,  after  he  had  convicted 
the  pawner  of  the  fraud,  and  obtained  the  possession 
again,  detain  them  against  the  pawnee  :  but,  in  that  cascj^ 
the  Court  expressly  distinguished  between  fraud  and 
felony. 

(a)  2  T.  R.  750. 

(6)  Repealed  by  stat.  7  &  8  G.  4.  c  27.  s.  1.  The  stat.  7  &  8  G.  4. 
c.  29.  s.  57.  substitutes  other  enactments  as  to  restitution,  and  extends 
them  to  the  case  of  goods  fraudulently  obtained. 

(c)  5  T.  R.  175. 

Amos 
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Amos  for  the  defendant.    No  argument  can  be  sug-  1835. 


Peer 


gested  on  behalf  of  the  plaintiff,  which  might  not  equally 
have  been  urged  in  Hor'isoood  v.  Smith  [a).  The  original  against 
owner  of  the  goods,  and  the  present  defendant,  are 
equally  innocent;  therefore  the  maxim  applies,  in  aequali 
jure  potior  est  conditio  possidentis.  Indeed  the  owner 
may  be  said  to  be  the  person  who  has  misplaced  a  trust ; 
whereas  no  blame  could  attach  to  the  defendant  till  the 
conviction  of  the  felon  :  before  which  time  he  had  parted 
with  the  good?.  Lord  Keiiyoii's  judgment  in  Hor- 
wood  V.  Smith  (b)  does  not  notice  the  fact  of  the  sale 
having  taken  place  in  market  overt ;  and  it  may,  there- 
fore, be  assumed  that  his  decision  would  have  been  the 
same,  whatever  the  nature  of  the  sale  had  been.  [Lord. 
Denman  C.  J.  The  expression  reported  in  that  judg- 
ment, that  "during  the  interval  between  the  felony  and 
the  conviction,  the  property  remains  in  duhioy''  seems 
incorrect.  Is  it  ever  in  duhio  r']  It  may  be  so  con- 
sidered, on  the  score  of  public  policy,  which  requires 
that  the  party  injured  should  prosecute.  In  Gimson  v. 
JVoodJall  (c)  it  was  held  that  an  owner  of  a  stolen  horse 
could  not  recover  against  the  party  who  had  bought 
the  horse  of  the  thief,  if  such  owner  had  reason  to 
believe  that  the  seller  had  stolen  it,  and  had  taken  no 
steps  towards  prosecution.  In  1  Hale's  Pleas  of  the 
Crown,  c,  47.  p.  538.,  it  is  said  that  there  are  three 
methods  of  obtaining  restitution ;  by  appeal  of  robbery 
or  larceny,  by  the  statute  of  21  i/.  8.  c,  11.,  and  by  com- 
mon law  :  and  afterwards,  p.  546.,  steals  the  goods 
of  jB.  viz,  fifty  pounds  in  money,  A,  is  convicted,  and 
hath  his  clergy  upon  the  prosecution  of  B.  B,  brings  a 

[    (a)  2  T.  R.  750.  .  (6)  2  T.  II.  755.  (c)  2  C.  ^  P.  41. 

Vol.  IL  K  k  trover 
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not  guilty  pleaded  this  special  matter  is  found,  and  ad- 


Peer 

agains',  judged  for  the  plaintiff,  because  now  the  party  hath 
Humphrey,  iii  •       i-  i  ...^ 

prosecuted  the  Jaw  against  him,  and  no  mischief  to  the 

common  wealth;  but  it  was  held,  that  if  a  man  felo- 
niously steal  goods,  and  before  prosecution  by  indictment 
the  party  robbed  brings  trover^  it  lies  not,  j^r  so  felonies 
should  be  Jiealed,^^  In  the  case  of  an  appeal  of  felony, 
if  any  goods  were  not  mentioned,  they  were  confiscated 
to  the  King;  HawJcins,  P.  C,  book  2.  c.  23.  s.  51.;  the 
principle  of  this  was,  that  the  law  required  public  justice 
to  be  enforced  as  to  all  the  goods.  [Lord  Denman  C.  J. 
The  reason  seems  also  to  be,  that  the  law  presumed  the 
appellant  to  have  no  tide  to  the  goods  which  he  did  not 
claim.  The  King  might  take  them,  as  property  without 
an  owner.]  Parker  v.  Patrick  {a)  is  in  favour  of  the 
defendant:  a  person  has  as  much  power  to  pass  pro- 
perty in  goods  which  he  has  obtained  by  felony  as  in 
goods  which  he  has  obtained  by  fraud. 

Lord  Denman  C.  J.  In  Davis  v.  The  Bank  of  Eng- 
land [h)  it  was  held  that  no  property  in  stock  passed  by  a 
transfer  made  under  a  forged  power  of  attorney ;  and  that 
the  original  owner,  though  he  had  not  prosecuted,  was 
entitled  to  recover  his  dividends  from  the  Bank.  Here 
the  plaintiff  has  actually  prosecuted  the  felon  to  convic- 
tion. It  is  quite  clear  that  no  property  ever  passed  to  the 
defendant,  or  from  the  plaintiff.  One  difficulty,  indeed, 
arises  from  Lord  Kenyon^s  expression  in  Hojwood  v. 
Smith  (c),  that  "  the  property  remains  in  dubio."  I  think 
that  either  the  expression  was  a  hasty  one,  or  it  has  been 
reported  by  mistake.    A  sale  in  market  overt  clearly 

(a)  5  T.  R.  175.  (b)  2  I?m£,  393.  (c)  2  T.  R.  755. 
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gives  a  primd  facie  title  to  the  purchaser.     Another  1835. 

diflicuhy  arises  from  the  case  of  'Parlcer  v.  Patrick  (a), 

.  ...  ^'^^^ 

There,  indeed,  the  Court  distinguished  between  fraud  and  against 

1-1  r        ^  1    r      1  •  HuMPHRE 

felony :  but  m  the  argument  for  the  present  defendant  it 
is  denied  that  such  distinction  can  be  taken ;  if  so,  the 
decision  in  that  case  was  incorrect.  And  if  the  question 
of  goods  fraudulently  obtained  were  before  us,  I  cannot 
help  thinking  that  the  case  of  Parker  v.  Patrick{b)  would 
not  bear  examination.  The  Earl  of  Bristol  v.  Wih- 
more  {c)  seems  to  me  to  be  quite  inconsistent  with  it. 


LiTTLEDALE  J.  I  also  am  clearly  of  opinion  that  the 
phiintiff  must  recover.  The  seller  had  no  power  to 
sell :  the  prim^  facie  right  is  therefore  in  the  plaintiff. 
But  the  law  is,  that  no  action  shall  be  brought,  under 
particular  circumstances,  until  the  owner  has  done  his 
duty  by  prosecuting.  Even  that  has  been  done  here. 
In  Gimson  v.  TVooodfall  (d)  the  property  must  have 
been  changed  by  a  sale  in  market  overt :  besides,  in  that 
case,  the  party  robbed  had  done  nothing  towards  bring- 
ing the  thief  to  justice  ;  here  he  has  actually  prosecuted 
him  to  conviction. 


Williams  J.  That  a  party  obtains  a  right  to  pro- 
perty by  purchasing  it  in  market  overt,  is  a  rule  as  old 
as  the  law  itself.  The  property  had  so  passed  in 
Hor'xood  v.  Smith  [e\  and  it  could  not  be  in  two  parties 
at  the  same  time.    It  had  been  parted  with  a  second 

(a)  5  T.  R.  175. 

{h)  The  distinction  taken  In  Tarkev  v.  Patrick  was  grounded  on  the 
statute  9.1  H.  c.W.  It  would  seem,  therefore,  that  since  the  statutes 
7  &  «  G.  4.  c.  27.  and  c  29.  (see  p.  496,  note  (b),  ant^,)  that  case  can  no 
longer  be  an  authority. 

(c)  1  B.  ^  C.  514.  (r/)  2     ^  P.  41.  (c)  2  T,  Jt.  750. 

K  k  2  time 
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1835*      time  before  the  conviction  took  place,  which  conviction 

*'^~  was  the  only  means  of  divesting  it.    Here  there  was  no 

against  legal  sale  at  all;  the  property,  therefore,  was  still  in  the 
Humphrey.      ^  .    .m        ^  r  .  .  . 

plamtiii ;  and  any  argument  drawn  from  considerations 

of  public  justice  is  met  by  the  fact  that  the  prosecution 

has  actually  taken  place. 

Judgment  for  the  plaintiff. 


Fridayy 
January  16th. 


GosBELL  against  Archer. 


Lands  of  the 
defendant  were 
put  up  by  him 
to  auction ;  one 
condition  of  the 
sale  was,  that 
the  purchaser 
should  pay  a 
deposit  and 


'J^HIS  v/as  a  special  case,  in  substance  as  follows :  — 
Assumpsit.  The  plaintiff  declared  specially  on  the 
conditions  of  a  sale  by  auction  of  the  moiety  of  an 
estate,  sold  by  Millst  an  auctioneer,  to  the  plaintiff;  and 
claimed  to  recover  the  amount  of  the  deposit  paid,  and 
half  the  auction  ^  moietv  of  the  auction  duty,  with  interest,  and  the 

duty.  The 

plaintiff  pur-     expenccs  of  investigating  a  title,  which  was  found  not 

chased  and  paid 
as  above.  He 

signed  a  written  memorandum  of  the  contract,  which  J.  iV.,  the  auctioneer's  clerk,  also 
signed  as  follows:  "  Witness  J".  N."  J.  N.  received  the  above  sums  for  M.,  the  auc- 
tioneer, and  signed  the  receipt  (being  authorised  by  M.  to  do  so),  as  follows :  —  "  For 
Mr.  M.  —  J.  N."  Money  was  afterwards  paid  over  by  the  auctioneer,  on  the  purchase, 
to  J5.,  the  defendant's  attorney,  as  his  agent.  The  defendant  not  being  able  to  make 
out  his  title,  i?.,  as  his  agent,  wrote  a  letter  to  the  plaintiff's  attorney,  naming  the  plain- 
tiff  and  defendant,  saying  that  he  could  not  make  out  the  title  to  "  this  property  as  free- 
hold," advising  the  plaintiff'  "  to  relinquish  his  purchase,"  and  referring  to  the  "  charges  " 
to  be  made  by  the  plaintiff's  attorney : 

Held,  that  J.  M.  did  not  sign  the  memorandum  as  agent  to  defendant ;  that  neither  his 
agency  nor  the  contract  were  recognised  by  the  receipt  of  the  money  or  B,'s  letter;  that 
here  was,  consequently,  no  proof  of  a  contract  to  make  a  title  on  which  defendant  could 
e  charged  under  s.  4.  of  the  Statute  of  Frauds ;  and,  therefore,  that,  although  plaintiff 
might  recover  the  deposit  and  moiety  of  auction  duty  as  money  had  and  received,  he  could 
not  recover  interest  thereon,  nor  his  expenses  of  investigating  the  title. 

Plaintiff  claimed  four  sums ;  the  declaration  contained  a  special  count,  and  counts  seve- 
rally for  money  lent,  money  paid,  money  had  and  received,  interest,  and  on  an  account 
stated.  At  the  trial  he  recovered  for  two  of  the  sums,  and  the  verdict  was  entered  up  for 
them  on  the  count  for  money  had  and  received,  and  for  the  defendant  on  the  other  counts, 
subject  to  a  special  case,  in  which  the  question  was,  whether  plaintiff  was  entitled  to  the 
other  two  sums,  or  either  of  them,  and  how  the  verdict  was  to  be  entered  in  respect  of 
these  two  sums.  On  the  special  case,  the  Court  decided  that  plaintiff  was  entitled  to 
neither  of  these  two  sums ;  but  they  directed  a  verdict  to  be  entered  for  him  for  the  other 
two  sums,  on  the  counts  for  money  had  and  received,  and  money  paid : 

Held,  that  tiie  defendant  was  entitled  (after  the  rules  Hil.  2  JF.  4.  and  before  the  rules 
Hil.  4  If,  4.)  to  the  CQsts  of  the  special  case,  having  substantially  succeeded  on  the  whole 
pfit, 


IQ 
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to  correspond  with  the  representation  in  the  proposals  1835. 
of  sale.    The  declaration  also  contained  counts  for  ' 

GOSBELI. 

money  lent,  money  paid,  and  money  had  and  received,  against 

Archer. 

for  interest,  and  on  an  account  stated.   Plea,  the  general 
issue. 

On  the  trial  before  Denman  C.  J.,  at  GidldJiall,  in 
Februari/  1834,  a  verdict  was  found  for  the  plaintiff  for 
85/.  i6s.  8d,  (being  the  amount  of  the  deposit  and  a 
moiety  of  the  auction  duty),  on  the  count  for  money 
had  and  received ;  and  for  the  defendant  on  the  special 
count,  subject  to  an  application  to  be  made  to  increase 
the  damages  as  after-mentioned. 

In  the  following  Easter  term.  Sir  James  Scarlett  ob- 
tained a  rule  to  shew  cause  why  the  damages  should 
not  be  increased  by  adding  30/.  lis. 2d,  for  the  plain- 
tiff's costs  of  investigating:  the  vendor's  tide  and  en- 
deavouring  to  get  the  purchase  completed,  or  such 
other  sum  as  the  Master  on  taxation  should  find  to  be 
due;  and  6l.  19s,  Sd.  for  interest  on  the  sums  paid  as 
deposit  and  for  auction  duty ;  with  leave  to  the  parties 
to  state  a  case  for  the  opinion  of  the  Court. 

The  defendant  was  mortgagee  of  the  property.  The 
printed  particulars  and  conditions  of  sale  stated  that  the 
property  was  "  to  be  sold  by  auction  by  Mr.  Mills,  by 
direction  of  the  mortgagee,  in  lots;"  that  descriptive 
particulars  might  be  had  of  Messrs.  B.  and  M,  Browie, 
solicitors,  at  the  Mart,  and  at  Mr,  Mills's  office;  and 
that  the  sale  was  to  be  subject  to  the  usual  conditions, 
and  to  the  followinij:  viz.  "  That  the  highest  bidder 
shall  be  the  purchaser,  and  that  a  moiety  of  the  auction 
duty  is  to  be  paid  by  the  purchaser;  that  every  pur- 
chaser shall  immediately  pay  down  a  deposit,  in  the 
proportion  of  201,  for  every  100/.  of  his  purchase 

K  k  3  money, 
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1835.  money,  into  the' hands  of  the  auctioneer,  and  sign  an 
as^reement  for  payment  of  the  remainder  to  the  vendors 

GOSBELL  t3  f  J 

against  on  or  before  the  29th  of  September  next,  at  which  time 
the  purchases  shall  be  completed,  and  the  respective 
purchasers  are  then  to  have  the  actual  possession  of 
their  respective  lots,  subject  to  the  respective  leases 
mentioned  in  the  particulars  hereto  annexed;  that, 
within  twenty-one  days  of  the  day  of  sale,  the  vendors 
shall,  at  their  own  expense,  prepare  and  deliver  an 
abstract  of  their  title  to  each  purchaser,  and  shall  deduce 
a  good  title  to  the  lots  sold,  but  no  purchaser  shall  be 
entitled  to  call  for  or  require  any  evidence  of  title 
further  back  than  the  will  of"  8cc.  (Certain  objections 
were  also  precluded.)  The  said  particulars  and  con- 
ditions were  indorsed  with  the  name  of  the  auctioneer, 
thus :  — -  "  Mills,  auctioneer  and  estate  agent,  St.  Mil- 
dred's Court,  Poultry^' 

The  plaintiff,  at  the  sale,  was  declared  the  pur- 
chaser of  lot  2.,  described  in  the  particulars,  for  400/. ; 
and  he  paid,  at  different  times,  the  deposit  of  20/. 
per  cent,  on  the  purchase  money,  and  a  moiety  of  the 
auction  duty ;  and  receipts  were  given  for  the  same,  in 
the  following  form :  — 

«  80/. 

"  Auction  Mart,  29th     August  1832. 
"  Received  of  Mr.  Henry  Goshell  eighty  pounds  in 
part  payment  of  deposit  and  one  half  duty,  on  property 
purchased  by  him  this  day,  as  per  agreement. 

"  For  Mr.  Mills.  —  Joseph  NewmanP 

Joseph  Newman,  who  signed  the  receipts  for  Mills, 
was  his  managing  clerk,  and  had  due  authority  from 
him  to  give  such  receipts. 

The  plaintiff  also  signed  an  agreement,  which  was 

printed 
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printed  and  written  on  the  back  of  the  aforesaid  par-  1835. 
ticulars  and  conditions  of  sale,  and  of  which  the  follow-  " 

GOSBELL 

ing  is  a  copy  :  —  against 

A&CHER* 

«  Auction  Mart,  29th  August,  1832. 
"  Lot  2.  I  hereby  acknowledge  that  I  have  this  day 
become  the  purchaser  of  the  property  mentioned  in  the 
within  particular,  at  the  sum  of  400/.,  and  have  paid 
into  the  hands  of  Mr.  Jo/in  Mills  80/.  as  a  deposit  and 
in  part  payment  of  the  said  purchase  money,  and  also 
5L  I6s.  8d,i  being  one  moiety  of  the  auction  duty;  and 
I  do  hereby  agree  to  pay  the  vendors  the  remaining  sum 
of  320/.  on  the  29th  of  September  next,  and  in  all 
respects  to  fulfil  on  my  part  the  within  conditions  of 
isale. 

"  H.  GOSBELL. 

"  Witness,  Joseph  Nexsoman," 

Joseph  NewmaUy  who  witnessed  the  execution  of  this 
agreement,  was  the  auctioneer's  clerk  before  mentioned. 

The  defendant  was  the  person  by  whose  authority  the 
property  was  put  up  to  sale,  and  was  the  intended 
vendor  thereof.  A  sum  of  money  was  paid  by  the 
auctioneer  to  Messrs.  Browne,  as  agents  for  the  de- 
fendant, and  as  part  of  the  deposit. 

After  the  auction,  the  following  letter  was  written  by 
Messrs.  Browne,  as  the  attorneys  for  the  vendor,  to 
the  attorney  for  the  plaintiff :  — 

"  Archer  and  Others  v.  Goibell. 
"  Sir,  —  We  had  better  admit  that  we  cannot  make 
out  our  title  to  this  property  as  freehold,  so  as  to  render 
it  marketable;  and  if,  therefore,  your  client  will  not 
take  it  as  it  appears  on  the  abstract,  the  better  way 
will  be  for  him  to  relinquish  his  purchase,  and  we  pre- 
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1835.      sume  we  must  pay  your  charges,  which  we  trust  will 

"  not  be  much,  and  you  can  then  return  us  our  abstract. 

against  "  We  wlsh  for  your  client's  inmiediate  determination, 

Akcher. 

as  we  mean  finally  to  settle  this  long-standing  affair. 

"  We  are,  &c., 
«  R.  and  M.  Browne  {a). 

"3d  Juli/ 1833," 

No  sufficient  tide  has  ever  yet  been  made  to  the 
plaintiff. 

The  plaintiff's  right  to  recover  the  sum  of  85/.  165.  8d. 
on  the  count  for  money  had  and  received  was  not  dis- 
puted. 

The  question  for  the  opinion  of  the  Court  was  stated 
to  be,  whether  the  plaintiff  was  or  was  not  entitled  to 
recover  the  said  sums  of  30/.  lis.  2d.  and  6/.  195.  8d, 
mentioned  in  the  said  rule  of  Court  of  Saturday  the 
19th  of  April  1834,  or  either  of  them,  and  how  the 
verdict  was  to  be  entered  between  the  parties  in  respect 
of  the  said  two  last-mentioned  sums. 

Sir  F,  Pollock,  Attorney-General,  for  the  plaintifK 
The  plaintiff  is  entitled  to  the  deposit,  upon  the  au- 
thority of  Wilde  V.  Fort  {h) ;  and  no  doubt  can  now  be 
entertained  that  he  is  also  entitled  to  recover  the  ex- 
penses and  the  interest,  if  there  has  been  a  contract. 
It  will  be  objected,  that  there  has  been  no  signature  to 
a  written  contract,  except  by  the  purchaser.  It  is  true 
that  if,  upon  a  sale  by  auction,  the  purchaser  signs, 
and  the  auctioner's  clerk  also  signs,  and  nothing  more 

(a)  In  the  course  of  the  argument  it  was  agreed  by  counsel  that  this 
should  be  considered  as  the  let  ter  of  the  defendant's  agent. 
ip)  4  Taunt.  S34. 

is 
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is  done,  there  is  no  contract  upon  which  the  purchaser  1834?. 
can  recover ;  but  if  the  vendor  ratify  the  signature  of  ^^^^^^^ 
the  clerk,  this  is  as  binding  as  if  the  auctioneer  or  af^ainst 

°  ^  Archer. 

the  vendor  himself  had  signed.  The  authorities  on 
this  point  are  collected  in  Siigden^s  Vendor  and  Pur^ 
chaser,  ch.  3.  s.  2.  ii.  iii.  {a).  In  Coles  v.  Trecothick  {h) 
a  signature  as  a  witness  by  a  duly  authorised  clerk  of 
an  auctioneer  was  held  to  be  sufficient :  therefore,  if  the 
signature  of  the  clerk  in  the  present  case  has  been 
recognised  by  the  principal,  there  is  a  signature  by  an 
agent:  Maclean  v.  Dunn  (c),  Soames  v.  Spencer  [d). 
Here  the  vendor  is  admitted  to  have  received  the 
money,  otherwise  the  plaintiff  could  have  recovered 
nothing,  and  such  receipt  is  a  recognition.  [Lord 
Denman  C.  J.  It  is  said  in  Starkie  on  Evidence  {e),  that 
*'  The  clerk  of  an  agent  has  not,  in  general,  authority 
to  sign  for  the  principal,  although  it  may  be  sufficient 
in  particular  cases  where  the  principal  has  assented." 
Littledale  J.  Would  you  say  the  signature  as  a  witness 
was  enough,  if  it  appeared  that  the  clerk  had  merely 
been  called  in  to  attest,  without  having  heard  any  thing 
as  to  the  contract?]  In  this  case,  the  clerk  must  have 
been  cognisant  of  the  contents.  But,  again,  the  letter 
of  Messrs.  Browne  is  also  a  recognition  of  the  contract. 
It  is  suggested  that  the  plaintiff  shall  "relinquish  his 
purchase;"  the  fact  of  the  purchase  is  therefore  re- 
cognised, independently  of  the  clerk's  signature. 

Thesiger,  contra.  The  facts  in  Coles  v.  Trecothick  {b) 
were  very  different  from  those  in  the  present  case.  The 

(a)  Vol.  i.  pp.  99,  ICS.  9th  ed.  (b)  9  Fes.  234. 

(c)  4  JBing.  722.  (d)  1  J),  ^  R.  32. 

{e)  Vol.  ii.  p.  352.  2d  ed. 

master 
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1835.  master  of  the  clerk  there  told  the  principal  that  he  was 
^      '      in  the  habit  of  allowinfj  the  clerk,  who  sifrned.  to 

GosBELL  ^  "  '  ' 

against  transact  business  for  him,  and  the  principal  acquiesced 
Archkr.       .  . 

m  his  so  doing.    As  to  the  ratification  here,  which  is 

admitted  to  be  necessary,  part  payment  is  insufficient 
under  29  Car,  2,  c,  3.  5.4.;  under  s.  17.  it  is  made 
sufficient  by  express  words.  Here,  too,  the  money  is 
received,  not  by  the  principal,  but  by  the  attorneys. 
If  that  were  a  sufficient  recognition,  there  never  could 
be  any  difficulty  or  question  as  to  the  effect  of  the 
clerk's  signature,  for  the  clerk  always  does  pay  over 
the  deposit  to  the  auctioneer.  Then,  as  to  the  letter  of 
Messrs.  Browne,  a  party  cannot,  under  the  Statute  of 
Frauds,  pray  in  aid  parol  evidence  to  explain  the  terms 
of  a  written  contract,  although  parol  evidence  may  be 
given  to  shew  the  fact  of  a  particular  person  having 
authority.  In  Boy  dell  v.  Drummond  {a)  a  signature  of 
a  name  was  held  to  be  inapplicable  to  a  distinct  written 
instrument,  not  referred  to  in  the  paper  on  which  the 
name  was  signed ;  and  it  was  said  that  the  two  could 
not  be  connected  by  parol  evidence.  Now  here,  with- 
out parol  evidence,  the  letter  cannot  be  connected  with 
the  property ;  and  it  is  impossible  to  construe  this 
letter  into  a  recognition  of  the  clerk's  authority  as 
agent ;  it  is  the  letter  of  an  agent  only.  \_Littledale  J. 
Here  are  agents  of  two  sorts,  one  the  attorney,  the 
other  the  auctioneer's  clerk ;  the  plaintiff  proposes  to  set 
up  the  authority  of  one  agent  by  the  act  of  the  other.] 

Sir  F.  PollocJc,  in  reply.    The  argument,  that  the 
receipt  of  money  by  the  auctioneer  is  insufficient,  is 

(o)  nEastiU2» 

fallacious : 
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fallacious;  for,  according  to  that  doctrine,  a  receipt  of 
money  by  the  banker  of  the  principal  would  be  in- 
sufficient. The  payment  to  Messrs.  Broime  was  a  pay- 
ment to  the  defendant;  the  case  states  that  it  was  paid 
to  them  "  as  agents  for  the  defendant."  In  Boydell  v. 
Drummond  (a)  the  signed  paper  referred  to  nothing;  in 
the  letter  of  Messrs.  Broxme,  both  parties  are  named ; 
it  speaks  of  "  this  property  as  freehold,"  and  the  "  pur- 
chase'' and  the  "charges"  of  the  plaintiff's  attorney 
are  referred  to.  There  is  no  objection,  in  a  case  like 
the  present,  to  connecting  two  written  documents  by 
parol  evidence. 

Lord  Denman  C.  J.  In  order  to  see  whether  the 
plaintiff  be  entitled  to  recover  the  sum  which  he  now 
claims,  it  is  necessary  to  ascertain  whether  he  can 
resort  to  any  agreement  conformable  to  the  fourth 
section  of  the  Statute  of  Frauds.  The  words  of  that 
section  are :  —  "  Unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to 
be  charged  therewith,  or  some  other  person  thereunto  by 
him  lawfully  authorised."  It  is  quite  evident  that,  here, 
no  such  writing  was  signed  by  the  party,  or  any  person 
previously  authorised  by  him.  But  it  is  said  that  the 
subsequent  acts,  on  the  part  of  the  principal,  amount  to 
a  recognition,  and  ratify  the  agency.  Certainly  it 
appears  from  Maclean  v.  Dunn  [b)  that  a  subsequent 
recognition  is  enough.  The  question  is,  whether  there 
be  here  such  a  recognition.  No  doubt  I  should  require 
the  most  decisive  authority  to  shew  that  such  a  signature 
as  we  have  here  could  be  binding,   except  in  the 

(a)  11  to,;  142.  (6)  4^w^.  722. 

character 


1835. 
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1835.  character  of  witness.  Lord  Eldon  says  {a) :  —  "  Where 
^^^^^^^  a  party,  or  principal,  or  person  to  be  bound,  signs  as, 
against       what  he  Cannot  be,  a  witness,  he  cannot  be  understood  to 

Akcher. 

sign  otherwise  than  as  principal."  But  I  think  that 
remark  open  to  much  observation.  A  witness  might 
be  drawn  into  transactions  which  he  did  not  contemplate, 
and  of  which  he  was  ignorant.  That  would  be  a  great 
step  to  take;  no  such  decision  has  been  actually  made; 
and,  if  it  had,  I  should  pause,  unless  I  found  it 
sanctioned  by  the  very  highest  authority,  before  I  held 
that  a  party  attesting  was  bound  by  the  instrument. 
Suppose,  however,  that  a  party  could  be  bound  by  a 
signature  in  the  character  of  a  witness,  is  there  here  any 
proof  of  authority  ?  With  respect  to  the  letter,  it  is 
quite  possible  that  the  parties  writing  it  were  totally 
ignorant  of  the  particulars  of  the  contract.  They  might 
know  that  there  was  some  contract;  but,  if  that  were 
held  to  bind  as  a  recognition  of  all  the  particulars  of  the 
actual  contract,  it  would  be  letting  in  all  the  abuses 
which  the  statute  was  passed  to  prevent.  And  this  letter 
is  no  ratification,  but  an  abandonment. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  The 
Attorney-General  asks  how  the  deposit  could  be  re- 
coverable, if  there  were  no  contract  ?  There  is  a  great 
distinction  between  the  deposit  and  the  expences;  the 
deposit  gets  into  the  hands  of  the  defendant,  or  his 
agents,  and  the  party  receiving  it  does  not  apply  it  to 
the  purpose  for  which  it  was  paid.  That  is  money  had 
and  received  to  the  use  of  the  party  paying ;  and  the  agent, 
when  he  disclaims  the  application,  acknowledges  it  to 
be  so  received,  and  is  bound  to  return  it.    But,  in  order 

(a)  In  Coles  v.  Trecotliick,  9  Ves,  251. 

to 
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to  recover  the  expenses,  the  plaintiff  must  shew  that  the  1835, 
defendant  had  entered  into  a  valid  contract,  undertaking 

GoSBELt, 

to  make  out  a  title.  It  is  proposed  to  prove  the  agency,  against 
in  the  first  place,  by  the  signature  of  the  clerk  to  the 
auctioneer.  He  gives  a  receipt  for  the  auctioneer; 
the  case  states  that  the  clerk  had  authority  to  give  re- 
ceipts, and  he  must  be  so  authorised  in  the  natural 
course  of  things.  There  is  a  sufficient  signature  to  the 
acknowledgment  of  August  29th,  so  far  as  the  purchaser 
is  concerned.  And  then  it  is  contended  that  the  clerk, 
by  signing  this,  though  only  as  a  witness,  supplies,  if 
he  can  be  shewn  to  be  an  agent,  the  signature  required 
by  the  act.  I  do  not  find  this  laid  down  by  Lord 
Eldon,  He  does  indeed  say  («),  "  Where  a  party,  or 
principal,  or  person  to  be  bound,  signs  as,  what  he 
cannot  be,  a  witness,  he  cannot  be  understood  to  sisn 
otherwise  than  as  principal."  But  see  what  the  signa- 
ture was  in  that  case :  "  Witness  Evan  Phillips  for  Mr. 
Smith,  agent  for  the  seller."  That  assumes  quite  a 
different  appearance  from  the  signature  in  the  present 
case,  where  Newmati  simply  signs  as  witness.  Such  a 
signature  does  not  fall  within  Lord  Eldon's  rule.  Then 
it  is  said  that  the  letter  of  Messrs.  Broxscne  is  a  ratification. 
What  does  it  ratify  ?  It  cannot  ratify  Newman^s  signa- 
ture as  agent  for  the  principal,  for  he  did  not  sign  as 
such  agent  at  all.  The  letter  of  Messrs.  Bro'uone,  inas- 
much as  it  refers  to  the  abstract,  although  requiring 
parol  evidence,  might  possibly  be  enough,  if  it  ratified 
the  contract ;  but  it  is  not  a  ratification,  it  is  an  abandon- 
ment. This  does  not  prove  that  what  had  been  before 
done  was  a  satisfaction  of  the  requisites  of  the  Statute 
of  Frauds. 

(a)  In  Coles  V.  Trecothick,  9  Ves,  25]. 
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1835.  Williams  J.  I  am  of  the  same  opinion.  The  ques- 
~     ~      lion  is,  whether  this  was  a  signature  by  an  agent  duly 

vXOSBELIj 

against       authorised.    The  Attorney-General  argues,  that  the 

Archer. 

signature  by  the  clerk  as  witness  would  be  sufficient,  on 
the  supposition  that  he  was  cognisant  of  the  contents. 
It  does  not  appear  from  any  thing  on  the  face  of  the 
document,  that  he  had  such  knowledge;  and  to  let  in 
parol  proof  of  such  knowledge,  would  be  just  the  mis- 
chief which  the  statute  was  meant  to  obviate.  The 
receipt  of  the  money  comes  to  nothing;  it  is  merely  the 
ordinary  course  of  receiving  money  at  a  sale.  Then  tlie 
only  remaining  question  is,  as  to  Messrs.  Browne^s 
letter,  but  I  cannot  infer  from  the  letter,  that,  up  to 
that  time,  every  preceding  step  required  by  the  Statute 
of  Frauds  had  been  complied  with  ?  It  appears  to  me 
a  great  strain  to  say  that  the  signature  by  another 
person's  clerk  is  a  signature  by  an  authorised  agent  of 
the  defendant,  and  that  when  he  signs,  not  as  agent, 
but  as  witness.  Unless  there  be  something  to  shew 
that  he  is  termed  a  witness  merely  by  a  mistake,  it  cannot 
be  said  that  he  signed  as  agent. 

Rule,  as  follows :  -— 

"  It  is  ordered,  that  a  verdict  be  entered  for 
the  plaintiff  on  the  count"  [not  counts] 
"  for  money  had  and  received,  and  money 
paid;  and  for  the  defendant  on  all  the 
other  counts." 

On  the  taxation  of  costs,  the  Master  allowed  the 
plaintiff  the  costs  of  the  cause,  to  the  extent  of  the 
finding  and  judgment  in  his  favour,  but  no  costs  of  the 
special  case ;  and  he  allowed  the  defendant  his  costs 

on 
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on  tlie  special  and  other  counts,  together  with  his  costs 
of  settling  and  arguing  the  special  case. 

In  Easter  term,  1835,  Carrington  obtained  a  rule 
calling  upon  the  defendant  to  shew  cause  why  the 
Master  should  not  tax  the  plaintiff's  costs  of  and  oc- 
casioned by  the  application  to  the  Court  to  increase 
the  verdict,  and  of  preparing,  settling,  and  arguing  the 
special  case;  or  why  the  Master  should  not  disallow 
the  costs  of  the  special  case  which'  he  had  allowed  to 
the  defendant.  In  Michaelmas  term  following  (No- 
vember  21st), 

W,  Clarlison  shewed  cause.  The  (defendant  is  entitled  to 
the  costs  of  the  special  case.  The  rules  of  HiL^  WA,{a) 
are  not  applicable,  because  the  declaration  bore  date 
before  Easter  term  1834;  but  the  rule  of  HiLl  jFF.  4. 
I.  74.  {h)  is  sufficient.  It  directs  that  no  costs  shall  be 
allowed  on  taxation  to  a  plaintiff,  upon  any  counts  or 
issues  upon  which  he  has  not  succeeded ;  and  that  the 
costs  of  all  issues  found  for  the  defendant  shall  be 
deducted  from  the  plaintiff's  costs.  Here  the  defendant 
succeeded  on  the  special  case ;  and  that  is  really  an 
issue  found  in  his  favour.  \Coleridge  J.  Must  not  you 
then  shew  that  the  costs  of  the  special  case  arise  from 
issues  found  for  you?]  The  plaintiff  argues  that  it 
appears  from  the  statement  of  the  special  case  that  he 
obtained,  at  the  trial,  a  verdict  on  the  count  for  money 
had  and  received  only  {c) ;  and  that,  by  the  decision  of 

(o)  SB.  ^  Ad.  i.  iv.  x.  (&)     B.  ^  Ad.  385. 

(c)  In  fact,  the  minute  on  the  panel  was  "  verdict  for  the  plaintifF, 
damages  85/.  16s.  8fZ.,  costs  4O5. ;  for  the  defendant  on  the  special  count." 
But  the  decision  of  the  Court  proceeded  on  the  supposition  tbat  the  ver- 
dict, at  the  trial,  was  for  the  plaintiff  on  the  count  for  money  had  and 
received  only. 

the 
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1835.      the  Court  on  the  special  case,  he  has  also  a  verdict  on 
the  count  for  money  paid  :  so  that  the  plaintiff  has  suc- 

GOSBELL 

against  ceedcd  as  to  a  part  of  the  question  raised  upon  the 
Archer.  gpg^jj^i  case.  But  the  whole  of  the  sum  by  which  the 
plaintiff  attempted,  on  the  special  case,  to  increase  his 
verdict,  and  which  was  all  he  sought  in  arguing  it,  has 
been  disallowed  by  the  Court  on  the  special  case,  to 
which  the  defendant  was  compelled  to  become  a  party : 
and  the  count  for  money  paid  must  be  considered  to  be 
entered  merely  for  what  the  plaintiff  had  already  ob- 
tained on  the  trial.  Substantially,  therefore,  the  deci- 
sion on  the  special  case  is  wholly  in  favour  of  the 
defendant. 

Sir  F,  Pollock  and  Carrznglon,  contra.  The  rule  re- 
ferred to,  of  HiL  4?  W,  4.,  mentions  only  issues,  and  not 
a  special  case.  The  regular  course  has  always  been, 
that,  if  the  plaintiff  succeeded  on  any  part  of  the  special 
case,  he  was  entitled  to  the  costs  of  the  whole.  Here 
the  plaintiff  has  succeeded  as  to  a  part ;  for  he  has  the 
verdict  on  the  count  for  money  paid,  which,  but  for  the 
special  case,  he  would  not  have  had.  In  Garland  v. 
Jeki/U{a\  the  special  case  raised  two  points;  one  was 
withdrawn  on  the  argument,  the  other  was  decided  for 
the  defendant;  yet,  though  it  did  not  appear  that  the 
plaintiff  must  have  succeeded  on  the  point  withdrawn, 
he  was  allowed  all  the  costs  of  the  special  case.  Here 
the  plaintiff  has  actually  succeeded  as  to  a  part. 

Patteson  J.  {h).  This  rule  must  be  discharged. 
The  Master  looks  at  the  special  case,  and  sees  what 

(a)  2  Bing.  330.    S.  C  9  B.  Moore,  620. 
{J})  Lord  JDenman  C.  J.  was  absent. 

points 
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points  are  raised  by  it.  No  one  can  doubt  that  it  related  1835. 
entirely  to  the  two  sums  of  30/.  Il5.  2d»  and  6l,  195.  ^d. 

GOSBELL 

The  question  stated  for  the  opinion  of  the  Court  was  [his  against 

Archer. 

Lordship  here  read  the  question  at  the  end  of  the 
special  case,  ante,  p.  504<.].  It  comes,  then,  to  this: 
was  the  plaintiff  entitled  to  recover  the  two  sums  of 
30/.  lis.  2d,  and  6/.  195.  8^/.,  or  either  of  them,  and, 
if  so,  how?  The  discussion  as  to  the  rest  was  therefore 
excluded.  The  plaintiff,  however,  says  that  he  has  suc- 
ceeded as  to  a  part  of  the  special  case,  because,  on  the 
argument,  a  matter,  which  was  not  in  dispute  on  the 
special  case,  was  incidentally  disposed  of.  But  the 
correction  made  in  that  matter  was  one  which  might 
have  have  been  made  by  the  Jud^e  who  tried  the  cause. 
The  plaintiff  failed  as  to  all  for  which  he  came  here. 

Williams  J.  I  am  of  the  same  opinion.  The  plaintiff 
lost  all  that  was  really  the  subject  of  the  special  case. 

Coleridge  J.  It  is  contended  that  the  rules  do  not 
mention  a  special  case.  That  is  true ;  but  neither  do 
they  mention  witnesses,  nor  many  other  subjects  of 
costs.  The  question,  therefore,  is,  do  the  expenses  of 
the  special  case  form  a  part  of  the  expenses  of  the  issue? 
If  so^  the  party  is  as  much  entitled  to  costs  upon  it  as 
to  costs  of  witnesses. 

Rule  discharged  without  costs. 


Vol.  IL 
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Saturday,  King  a^^ahist  The  Inhabitants  of  Wrangle. 

January  17tn.  ° 

Appellants  appeal  against  an  order  of  justices  for  the  removal 

against  an  re                          r          \            •  »  p 

order  of  re-  of  Amie^  the  wife  of  Jonas  Page^  from  the  parish  of 

a  witness  to  SJcirbeck  to  the  parish  of  V/raiigle,  both  in  the  Parts  of 

derTce  of^a^^^"  Holland  in  the  county  of  Lincoln^  the  sessions  confirmed 

hiring.    On  ^^iq  order,  subject  to  the  opinion  of  this  Court  upon  a 

cross-examin-  '         j                        r  r 

ation,  he  stated  special  case.    It  appeared  by  the  case  that,  the  respond- 

tirne  of  the  ents  having  proved  a  prima  facie  settlement,  the  appel- 

hiring,  he  and 

the  servant  lants  endeavoured  to  establish  a  subsequent  settlement 

chief  con-  in  a  third  parish  by  a  hiring  and  service  of  the  said 

whol^in fheir'  Jonas  Page  (who  had  absconded);   to  prove  which 

presence  and  CJiarks  ColHns  was  Called,  and  stated  that  he  had 

by  their  di-  ' 

rection,  entered  ^jj-ed  PaPe  for  a  vear,  at  Leake  Statutes,  in  1822.  In 

the  terms  of  to                 ^  ' 

the  hiring  in  reply,  however,  to  a  question  put  by  the  respondents, 

writing,  but 

that  neither  he  Stated  that  the  agreement  for  the  hiring  was  in 

party  signed  .  .            rr^,  •     i         r             ^            i   •       i  i 

the  entry.   He  writing.     I  his  he  atterwards  explained  by  stating  tnat 

whether^'o^ not  Page  went  together  to  Mr.  Plant,  the  chief 

^eaVovirfo'''''  coustable's  clerk,  who,  in  their  presence  and  by  their 
direction,  entered  the  terms  of  the  hirinor  into  writing, 

Held,  that  '                    .                                       &  &' 

this  was  not  t)Qt  which  was  not  signed  by  either  Collins  or  Page. 

sufficient  proof 

of  the  contract  The  writing  was  not  produced  at  the  trial,  and  no 

having  been  .         ^      .                    ,       .  rn, 

put  into  writing  reasou  was  given  for  its  nonproductiou.     Ihe  respond- 

paroTevidence  ^"^8  submitted  that  oral  evidence  of  the  hiring  could 

of  the  terms.  received;  and  the  Court,  being  of  that  opinion, 
confirmed  the  order  of  removal.  The  question  now 
submitted  was,  whether  or  not  the  evidence  was  ad- 
missible. 


Wad- 
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Waddmglo?iy  in  support  of  the  order  of  sessions.  The 
evidence  was  properly  rejected.  [Lord  Denman  C.  J. 
How  did  the  fact  of  a  third  person  having  taken  a  note 
of  tlie  agreement  preclude  the  proof  of  it  by  oral  evi- 
dence ?J  He  was  an  agent  of  one  or  both  of  the  parties. 
[Lord  Denman  C.  J.  It  is  not  stated  that  he  made  the 
minute  for  their  use.]  It  appears  from  the  cases  on  this 
subject,  many  of  which  are  collected  in  2  Stark,  on  Ev. 
155.  note  (5'),  (2d  ed.),  that  memorandums  of  this  kind 
have  been  held  not  to  exclude  parol  evidence,  and  (which 
would  always  be  an  accompanying  circumstance)  not  to 
require  stamping,  where  the  writing  amounted  to  a  mere 
collateral  statement,  and  was  unsigned ;  Ramsbottom  v. 
Tunhridge{a)  (otherwise,  if  it  was  signed  on  behalf  of 
one  party,  Ramsbottom  v.  Mortleij  {b)  ) ;  or  where  such 
unsigned  writing  imported  nothing  more  than  a  pro- 
posal, which  had  not  been  acted  upon  ;  Doe  dem.  Biiig^ 
ham  V.  Carfwright  (c),  Hawkins  v.  War  re  [d)\  or  where 
an  order  given  by  a  purchaser  was  written  down  by  the 
vendor's  servant  to  assist  his  own  recollection,  Dalison 
V.  Stark  {e)»  But  those  cases  all  differ  from  the  present. 
The  last  would  perhaps  have  been  otherwise  decided, 
and  would  have  resembled  the  present,  if  the  agent  had 
made  the  minute  by  the  purchaser's  direction.  {Little- 
dale  J.  The  constable's  clerk  here  does  not  appear  to 
have  acted  as  an  agent  between  the  parties.]  They  went 
to  him,  and  he,  in  their  presence,  and  by  their  direc- 
tion, entered  the  terms  of  the  hiring  in  wriiing.  They 
clearly  had  that  done  in  order  that  the  writing  might  be 
the  evidence  of  their  contract.    The  want  of  sicfnature 
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The  KiNu 
agaiml 
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ants  of 
Wrangle. 


(a)  2  M.  ^  S.  434. 
(c)  3  ^.  ^  Aid.  326. 
(e)  4Esp.  163. 


(b)  2M.  4;  S.  445. 
{d)  3B.  4;  C.  690. 


Li  2 


IS 


516 


CASES  IK  HILARY  TERM 


is  no  objection,  as  the  case  is  not  within  the  Statute  of 
Frauds.  [Lord  Denman  C.  J.  We  do  not  even  know- 
that  the  clerk  took  down  what  the  parties  said.  Wil- 
liams J.  If  they  had  both  read  the  writing,  or  he  had 
read  it  to  them,  the  case  would  have  been  different.] 

N,  R,  Clarke  and  Collett,  contra.  This  was  a  mere 
collateral  writing,  and  the  cases  cited  are  authorities 
against  the  respondents.  In  JRamshottom  v.  Mortley  {a) 
the  memorandum  was  held  to  require  stamping,  ex- 
pressly because  it  was  signed  on  behalf  of  one  party. 
In  Doe  dem.  Bingham  v.  Cart-wright  (b)  parol  evidence 
was  held  admissible,  though  the  memorandum  had  been 
read  over  to  the  defendant,  and  the  terms  assented  to  by 
him.    (They  were  then  stopped  by  the  Court.) 

Lord  Denman  C.  J.,  after  stating  the  facts  of  the 
case,  said  —  It  appears  to  me  that  the  evidence  was 
admissible,  because  there  was  no  proof  by  any  one 
knowing  the  fact  that  the  writing  in  question  was 
drawn  up  as  the  agreement  between  the  parties,  or 
was  in  fact  so :  nor  was  it  afterwards  recognized  by  them 
as  their  agreement. 

LiTTLEDALE  J.    I  am  of  the  same  opinion,  on  the 
short  ground  which  has  been  stated. 

Williams  J.  concurred. 

The  Court,  on  the  application  of  Waddington^  allowed 
the  case  to  go  back  to  the  sessions. 
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(a)  '2M.  ^  S.  445. 


(6)  3  ^.  ^  Aid,  326. 
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The  King  as^ainst  The  Inhabitants  of  Saturday/, 

^  January  17th. 

WiCKHAM. 


appeal  against  an   order  for  the  removal  of  On  appeal 
Thomas  Thorn  and  his  wife  from  the  parish  of  ofder^of  re- 
WicJcham  to  the  parish     Boar  hunt ,  both  in  the  county  of  SleTespondents 
Southampton,  the  sessions  quashed  the  order,  subject  to  orfeomnenr'^ 
the  opinion  of  the  Court  on  the  following  case  :  —  for  the  purpose 

*^  of  shewing  a 

The  respondents,  in  order  to  shew  a  derivative  settle-  settlement  by 

estate  in  the 

ment,  proved  a  purchase  of  land  by  Thomas  Thorn,  the  appellant 

1  P        »  .       1      parish,  but  the 

pauper  s  father,  and  a  conveyance  thereof  to  him  by  lands  are  de- 

feofFment  and  livery  in  1815.    By  the  deed  of  feoff-  dTed^s  situate 

ment,  which  the  respondents  gave  in  evidence,  it  was  respondents^^ 
witnessed  that,  in  consideration,  &c.,  Daniel  Moore  did       being  par- 

ties  to  such 

give,  grant,  alien,  enfeoff,  and  confirm  unto  the  said  ^^•^^) 

^  give  parol  evi- 

Thomas  Thorn  (the  father),  his  heirs  and  assigns,  all  that  dence  to  shew 

that  the  lands 

piece  or  parcel  of  land,  being  part  of  the  hereditaments  really  were 

,  .  Ill  '  •    •  1      within  the  ap- 

and  premises  awarded  by  certain  commissioners  to  the  peiiant  parish, 
said  Daniel  Moore  (as  in  the  deed  was  before  men* 
tioned),  situate  and  being  between  Lady''s  Pond  and 
Pound's  Farm  in  the  West  Walk  of  the  forest  of  Bere 
in  the  parish  of  Southwick  in  the  said  county  of  South- 
ampton, containing  by  admeasurement,  &c.;  and  bounded 
as  follows  (that  is  to  say),  on  the  north-east  by  lands 
awarded  by  the  said  commissioners  to  A,  A,  and  H,  H.; 
on  the  west  by  lands  awarded  by  the  said  commissioners 
to  the  Right  Hon.  Lord  P.,-  on  the  south  by  the  re- 
maining part  of  the  allotment  awarded  to  Daniel  Moore 
as  aforesaid  ;  and  on  the  east  by  the  highway  called 
Brooksgate  Road,  and  the  several  allotments  awarded 
LI  3  by 
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1835.  by  the  said  commissioners  to  certain  other  parties  who 
'   17^      were  named.    The  deed  contained  a  further  grant  and 

The  King  ° 
agninst       feoffment  of  other  lands  to  the  said  Thomas  Thorn,  the 

The  Inhabit- 
ants of  father,  by  one  Matthews  (to  whom  they  had  been  al- 
lotted by  the  same  award),  and  which  lands  were  de- 
scribed in  the  deed  and  in  this  case  by  their  extent  and 
boundaries,  in  the  same  manner  as  the  lands  before  men* 
tioned,  and  were  also  stated  to  be  between  laady's  Pond 
and  Poiuid^s  Farm  in  the  West  Walko^  the  forest  of  Bere 
in  the  parish  of  Southwick  aforesaid  ;  and  also  all  ways  &c., 
and  the  reversion  &c.,  and  all  the  estate  Sec,  habendum 
to  the  said  Thomas  Thorn  and  his  heirs.  Livery  of 
seisin  was  duly  made ;  and  Thorn,  the  father,  continued 
seised  and  in  possession  of  the  premises  forty  days  and 
upwards,  in  the  parish  of  Boarhunt,  after  his  said 
purchase. 

The  respondents  then  tendered  parol  evidence  to 
prove  that  the  pieces  of  land  described  in  the  above 
deed  of  feoffment,  and  of  which  livery  had  been  made 
as  above  stated,  were  in  fact  wholly  situate  in  the  pariah 
of  Boarhunt,  and  not  in  the  parish  of  SoiithwicJc ;  and 
that  the  name  of  the  latter  parish,  if  intended  to 
describe  the  situation  of  the  lands  purchased,  had  been 
inserted  in  the  deed  by  mistake,  instead  of  the  parish  of 
Boarhunt  (a).   The  appellants  objected  to  the  admission 

(a)  The  respondents  contended,  first,  that  the  words  of  the  deed  did 
not  necessarily  imply  that  the  piece  of  land  conveyed  was  in  Southwick  : 
secondly,  that  if  they  did  so  imply,  the  reference  to  the  parish  was  merely 
matter  of  description,  and  did  not  estop  ;  Skipwith  v.  Green,  1  Stra.  610.  : 
thirdly,  that,  at  all  events,  the  parish  oflScers,  who  were  not  parties  to  the 
deed,  were  not  estopped  by  it ;  Rex  v.  Scammonden,  3  T.  R.  474. ;  Rex 
V.  Cheadle,  3  B.  cf  Ad.  833.  (see  Rex  v.  Wakering,  5  B.  ^-  M.  971.): 
and  that  if  this  were  otherwise,  parties  executing  a  conveyance  of  pro- 
perty might  confer  settlements  at  their  pleasure,  by  the  statement  they 
chose  to  insert  as  to  the  situation  of  itie  lands. 

of 
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of  such  evidence,  on  the  ground  that  it  went  to  con- 
tradict and  vary  the  description  in  the  deed  of  feoffment ; 
and  that  parol  evidence  cannot  be  admitted  to  contradict 
or  vary  the  terms  of  a  deed.  The  sessions  allowed  the 
objection,  and  rejected  the  evidence  as  repugnant  to  the 
deed.  The  question  for  the  opinion  of  this  Court  was, 
whether  such  evidence  was  admissible. 

C  Rawlinson,  in  support  of  the  order  of  sessions. 
The  evidence  was  properly  rejected.  It  is  true  that  in 
Rex  V.  Cheadle  (a)  a  deed  was  produced,  reciting  that 
the  pauper  had  agreed  to  purchase  land  for  21.  25.,  and 
stating  that  the  consideration  money  had  been  paid ; 
and  this  Court  held  that  the  appellants,  not  being 
parties  to  the  deed,  might  prove,  in  contradiction  to  it, 
that  the  alleged  consideration  had  not  been  paid  nor 
intended  to  be  paid.  But  that  case  differs  from  the 
present,  because  there  the  evidence  was  not  offered  by 
the  parties  producing  the  deed.  Here,  the  officers  of 
the  respondent  parish  produce  a  deed  shewing  a  con- 
veyance of  an  estate  in  the  parish  of  SoiithwicJc ;  and 
then  they  attempt  to  prove,  in  contradiction  to  the  deed 
which  they  themselves  rely  upon,  that  the  estate  was 
not  in  that  parish.  [Lord  Demnan  C.  J.  They  say 
that  it  proves  a  conveyance  of  a  certain  close;  but  that 
they  are  at  liberty  to  shew  that  the  close  is  not  situated 
as  the  deed  alleges.]  Miller  v.  Tr avers  [b)  shews  that 
parties  cannot  offer  extrinsic  evidence  to  correct  an  al- 
leged mistake  in  an  instrument  relied  upon  by  them- 
selves. [^Littledale  J.  That  was  quite  a  different  case 
from  this.] 

(a)  SB.  ^  Ad.  833.  (6)  8  Bing.  244. 
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The  King 
against 
The  Inhabit- 
ants of 

"WlCKHAM. 


Dumpier  and  Smir/ce,  contra,  were  not  heard. 
Per  Curiam  {a), 

Order  of  sessions  quashed, 

(a)  Lord  Denman  C.  J.,  Littledale  and  Williams  Js. 


The  King  against  The  Inhabitants  of  Axbridge. 

QN  appeal  against  an  order  for  the  removal  of  Jane 
Hooper,  single  woman,  from  the  borough  of  Ax^ 
bridge  to  the  parish  of  Chajiple  Allerton,  both  in  the 
county  of  Somerset,  the  sessions  quashed  the  order, 
subject  to  the  opinion  of  this  Court 


on  the  following 


case 


Saturday  t 
January  17th. 

A  settlement 
by  estate  was 
claimed  for  H. 
under  the  fol- 
lowing circum- 
stances ;  —  Pre- 
mises were 
demised  for 
three  lives, 
which  expired 
in  1784,  and  a 
lease  for  other 
lives  was  then 
granted  to  a 
new  tenant, 
who  paid  rent 
under  it -during 
all  the  time 
after  men- 
tioned. At 
the  time  of  the 
execution  of 
the  lease,  W. 
was  in  pos- 
session, and 
claimed  to  hold, 
on  the  ground 
that  one  of  the 
lives  in  the  first 

lease  was  still  in  existence.  He  continued  to  hold  for  twenty-six  years,  and  then  died, 
more  than  twenty  years  before  the  settlement  came  in  question.  His  widow  retained  pos- 
session for  sixteen  years,  in  the  last  of  which  she  devised  the  premises  to  her  daughter, 
the  wife  of  H.,  in  fee,  and  appointed  her  executrix  and  residuary  legatee;  at  the  same 
time  expressing  a  doubt  whether  the  premises  did  not  belong  to  the  party  who  became 
lessee  in  1784.  She  left  other  sons  and  daughters.  On  her  death,  H.  and  his  wife, 
who  had  been  living  with  the  mother  on  the  premises,  retained  possession  for  three  years, 
at  the  end  of  which  H.  conveyed  them  to  a  purchaser  by  feoffment  and  livery  of  seisin. 
No  probate  of  the  mother's  will  was  obtained.  Neither  W.  nor  the  parties  holding  after 
him  ever  paid  any  rent.  The  lives  in  the  second  lease  had  not  expired  when  the  settlement 
came  into  dispute. 

Held,  that  H,  did  not  acquire  a  settlement  by  residence  on  the  premises  after  the  death  of 
his  wife's  mother,  there  having  been  no  adverse  possession  for  twenty  years  by  W.  or  those 
who  succeeded  him,  and  ^.'s  wife  not  having  taken  any  interest  which  could  give  a  settle- 
ment, as  executrix  of  her  mother. 

at 


Jane  Hooper,  the  pauper,  is  the  daughter  of  Richard 
Hooper,  and  follows  his  settlement.  Lord  Weymouth  in 
1732  granted  to  Bichard  Martin  a  lease  of  a  cottage, 
in  the  parish  of  Cheddar,  for  99  years,  if  three  persons 
named  or  one  of  them  should  so  long  live,  at  a  rent  of 
four-pence.  On  the  3d  of  August  IVS^,  Lord  Weymouth 
granted  to  Richard  Gillijig  a  lease  of  the  same  cottage, 
stated  in  the  lease  to  have  lately  fallen  into  his  lordship's 
hands,  for  a  like  term  determinable  on  three  other  lives. 
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at  the  same  rent.  JosepJi  Wolf,  who  was  in  possession  1835. 
of  the  cottage  on  the  said  3d  of  August,  claimed  to  hold   

^  ^  The  King 

the  same  under  the  first  lease,  upon  the  ground  that  one  against 
of  the  three  persons  named  in  it  was  still  alive,  and  he  did       ants  of 
so  hold  until  his  death  about  23  years  ago  {a).    On  his  bridge. 
death  his  widow,  An7i  Wolf,  retained  possession  of  the 
cottage,  and  continued  in  it  from  thence  until  her  death 
in  1827.    In  1826  A7in  Wolf  made  a  will,  duly  attested 
to  pass  real  estates.    She  told  the  person  who  wrote  it 
for  her  that  she  had  some  doubts  upon  it,  as  she  had 
heard  it  belonged  to  Gilling,    By  her  will,  Ann  Wolf 
devised  the  cottage  to  her  daughter  Martha,  the  wife  of 
Richard  Hooper,  her  heirs  and  assigns,  and  appointed 
her  executrix  and  residuary  legatee.   No  probate  of  the 
will  has  been  obtained.    She  left  several  other  daughters 
and  some  sons. 

On  An7i  Wolffs  death  Richard  and  Martha  Hooper, 
who  had  been  living  with  her  in  the  cottage  for  two 
years,  kept  possession  of  it  and  lived  therein  three 
years,  when  Richard  Hooper  conveyed  it  in  fee  by  feoff- 
ment, and  delivered  seisin,  to  Emery  Thomas,  who  is 
now  in  possession  of  it.  Martha  Hooper  was  no  party 
to  the  deed  or  livery  of  seisin.  The  purchase  money 
was  Si.,  the  premises  being  well  worth  40/.  with  good 
title  in  fee.  The  three  lives  on  the  lease  of  1732  were 
determined  before  the  3d  o(  August  1784'.  One  of  the 
lives  on  the  lease  in  1784  is  still  undetermined.  No 
rent  has  ever  been  paid  by  Joseph  Wolf  or  those  claiming 
under  him.  Gilling  and  his  representatives  have  paid 
the  rent  of  four-pence  to  Lord  Weymouth  and  his  heirs 

(a)  The  appeal  was  entered  at  the  October  sessions  1833,  and  heard  at 
the  following  sessions.  The  date  of  the  order  of  removal  did  not  appear 
by  the  case. 

to 
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to  the  present  time,  but  have  never  been  in  possession 
of  the  cottage  or  received  any  rent  for  the  same. 

The  questions  for  the  opinion  of  the  Court,  as  stated 
by  the  sessions,  were,  "  Whether  Richard  Hooper  took 
such  an  interest  or  estate  as  would  confer  a  settlement 
on  him  in  Cheddar?  and  if  the  Court  should  be  of 
opinion  that  he  took  a  chattel  interest  under  the  will, 
then,  whether  the  will  without  the  probate  will  be  suffi- 
cient evidence  thereof  for  the  purpose  of  proving  a  set- 
tlement in  Cheddar?  " 

Bere^  in  support  of  the  order  of  sessions.  Richard 
Hooper  was  settled  by  an  estate  in  fee  in  right  of  his 
wife ;  or  else  she  entered  and  resided  upon  it  as  execu- 
trix, and  so  he  became  settled  in  her  right.  As  to  the 
first  point,  there  has  been  an  adverse  possession  by 
Wolf  and  those  claiming  under  him,  ever  since  1784. 
Gilling  and  his  representatives  have  paid  rent  during 
that  period;  but  they  have  never  had  possession,  nor  has 
any  person  in  possession  paid  rent  or  acknowledged  any 
superior  title.  By  the  Statute  of  Limitations,  21  Ja.  1. 
e.  16.  s.  1.,  no  entry  is  to  be  made  into  lands  but  within 
twenty  years  after  title  of  entry  accrued.  The  title 
of  entry  here  accrued  in  1784.  The  case  resembles 
Doe  dem,  Forster  v.  Scott  [a).  It  is  true  that  in  this  case 
Joseph  Wolf  claimed,  in  August  l7S'h,  to  hold  on  under 
the  first  lease,  on  the  ground  that  one  cestuy  que  vie 
was  still  alive ;  but  that  statement  by  him  does  not  alter 
the  character  of  his  subsequent  holding,  which  was  in 
express  opposition  to  the  assertion  of  right  by  Lord 
Wei/mouth  when  he  demised  to  Gilling,  In  most  cases 
of  adverse  possession  there  is  some  false  claim  set  up, 

(a)  4^.  ^  C.  706. 

as 
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as  was  done  here  by  Wolf,  to  give  a  colour  for  the 
holding  («).  And  since  his  death  there  has  been  a  clear 
adverse  possession  for  more  than  twenty  years :  the  ob- 
servation of  An7i  Wolf  at  the  time  of  making  her  will 
cannot  have  any  weight  as  an  acknowledgment  to  the 
contrary.  But  supposing  the  case  of  adverse  possession 
to  fail,  Ann  Wolf  was  at  any  rate  in  possession  by  virtue 
of  some  right  as  tenant;  and  Martha,  her  daughter,  as 
the  executrix  named  in  her  will,  and  entitled  to  act  in 
that  capacity,  though*  not  having  taken  out  probate, 
had  such  an  interest  as  gave  her,  and  enabled  her  to 
communicate,  a  settlement.  In  Rex  v.  Horsley  [b)  a 
sole  next  of  kin  was  held  to  gain  a  settlement  by  re- 
siding in  the  parish  where  the  property  lay,  before  taking 
out  administration ;  and  Lord  Ellenhorough  there  relied 
upon  the  party's  having  had  "  the  exclusive  right  to 
enforce  the  proper  means  of  acquiring  a  legal  tide  to  the 
property."  That  exclusive  right  existed  here.  Hex  v. 
Stone  {c\  and  the  Anonymous.  Case  in  Dyer  {d)  there  cited 
by  LaivreJice  J.,  shew  that  a  term  devised  vests  in  the 
executor  before  probate:  and  m  Rex  v.  T/iniscross  (e), 
Little  dale  i5 ,  held  that  "  an  occupier  who,  by  doing  an  act 
which  he  might  at  any  time  do,  could  have  obtained  the 
legal  estate,"  gained  a  settlement  by  residence  on  the 
property.  There  are  many  things  which  an  executor  may 
do  in  that  character,  before  probate.  The  smallness  of 
the  purchase  money  received  by  Richard  Hooper  does 
not  shew  that  he  was  without  title ;  if  he  had  not  some 
right,  it  cannot  be  supposed  that  he  would  have  ob- 
tained 8/.  for  the  premises. 
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(o)  See  9  Vin.  Jbr.  Disseisin  {!.),  pp.  105,  106. 

(6)  8  JEast,  405.  (c)  6  T.  R.  295. 

(d)  Anonymous,  Dyer,  367  a.  {e)  1  A.  <^  E.  131. 
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Rogers  and  Moody^  contra.    It  is  stated  in  this  case, 
that  in  1784<  Joseph  ^oZ/*  claimed  to  hold,  that  is,  he 
continued  to  claim  possession,  under  the  lease  of  1732, 
because  one  of  the  lives,  as  he  said,  was  unexpired. 
His  occupation,  therefore,  is  traced  to  a  right  claimed 
under  Lord  Weymouth^  and  so  consistent  with  that  relied 
upon  by  the  respondents.  Where  the  original  possession 
is  accounted  for,  the  usual  presumption  of  a  grant  from 
long  enjoyment  does  not  arise;  Doe  dem,  Fenwick  v. 
Reed  (<z);  and  while  there  subsists  any  contract,  express 
or  implied,  between  the  parties  in  and  out  of  possession, 
the  possession  cannot  be  adverse ;  Burton^  Compendium 
of  the  Law  of  Real  Property^  p.  146.  3d  edit.    To  make 
an  adverse  possession  there  should  be  a  tortious  ouster ; 
Bull,  N.  P.  104.;  Bryan  dem.  Child  v.  Witmood{h), 
The  case  here  does  not  shew  any  assertion  of  title  by 
Joseph  Wolf  as  against  Lord  Weymouth,    Then  if  Ann 
Wolf  his  widow,  came  in  under  her  husband's  presumed 
right  (c),  and  upon  the  supposition  of  a  term  still  con- 
tinuing, the  principles  already  stated  apply  to  her  pos- 
session as  well  as  the  husband's,  until  1826,  when  the 
first  act  of  adverse  ownership  was  attempted  by  her 
devising  the  premises  in  fee.    But  even  that  was  accom- 
panied by  a  declaration  that  she  had  heard  the  property 
belonged  to  Gilli?ig whereas,  to  make  a  complete  ad- 
verse possession,  there  should  be  an  unqualified  assertion 
of  right.     Her  declaration  was  evidence  to  negative 
adverse  possession  ;  Doe  dem.  Human  v.  Pettet  {d),  IfJ 

(a)  5  2?.  4f  Aid.  232.  (6)  1  Taunt.  208. 

(c)  If  the  result  of  the  facts  stated  in  the  case  was  that  Joseph  Wolf 
held  from  August  1784  as  tenant  by  sufferance,  it  seems  that  Ann  Wolf 
could  not,  after  his  death,  derive  any  right  from  him,  but  must,  as  far  as 
any  such  title  was  concerned,  have  been  a  wrongful  holder.  See  Doe  dem. 
Parker  v,  Gregory,  ante,  p.  14.,  and  the  authorities  cited,  p.  15.  note  {b). 

{d)  5B.  ^  Aid.  223. 

indeed, 
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indeed,  it  is  contended  that  she  held  by  an  alleged  title 
in  fee,  from  the  time  of  her  husband's  death,  she  cannot 
have  claimed  that  title  in  right  of  her  husband,  since  it 
does  not  appear  that  he  left  any  will.  In  that  case 
her's  must  be  considered  as  an  adverse  possession,  be- 
ginning from  his  death.  But  she  held  for  no  more  than 
sixteen  years  from  that  time ;  and  the  subsequent  pos- 
session for  three  years  by  Richard  and  Martha  Hooper 
vv'as  not  a  continuation  of  this  supposed  adverse  posses- 
sion by  Ann  Wolf.  They  made  no  assertion  of  right  under 
her  will ;  and  the  mode  in  which  Richard  Hooper  at  last 
disposed  of  the  property  is  inconsistent  with  such  an 
assertion.  At  most,  there  is  only  an  adverse  possession 
of  sixteen  years  by  Ann  Wolf,  and  three  years  by  Richard 
and  Martha  Hooper,  Richard  might  have  been  ejected 
during  any  part  of  the  three  years.  As  to  the  sup- 
posed chattel  interest,  Rea:  v.  Okeford  Fitzpaine  (a) 
shews  that  such  interest  would  not  vest  in  the  manner 
now  contended  for  till  administration  was  taken  out. 
Rex  V.  Thruscross  (b)  was  a  case  of  copyhold ;  the 
devisee  there,  before  admittance,  had  a  right  as  against 
every  one  but  the  lord.  In  Rex  v.  Stone  {c)  pro- 
bate was  ultimately  obtained ;  so  was  administration 
in  Rex  Horsley  [d).  Until  the  probate  can  be  pro- 
duced, it  cannot  be  affirmed  with  certainty  that  the 
property  was  at  any  time  in  the  party  supposed  to  be 
executor :  Coe  v.  Westernham  {e).  But,  in  fact,  there 
was  in  the  present  case  no  chattel  interest,  for  in  August 
1784?  all  the  lives  in  the  lease  of  1732  had  fallen. 


1835. 

The  King 
against 
The  Inhabit- 
ants of 

AxBRIDGB. 


(o)  1  B.  ^  Ad.  254. 

(c)  6  T.  R.  295. 

(e)  2Selw.  N.  P.  803,  (8th  edit.) 


(6)  lA.^E.  126. 
{d)  S  East,  ^05. 


Lord 
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The  KiNa 
against 
The  Inhabit- 
ants of 

AXBRIBGE. 


Lord  Denman  C.  J.  The  question  in  this  case  is, 
whether  there  was  any  proof  of  an  adverse  possession. 
Such  a  possession  is  not  stated  to  us  in  terms,  nor  are 
facts  shewn  from  which  we  can  infer  it.  A  lease  having 
been  granted  in  1732  for  three  lives,  it  was  supposed  in 
1784<  that  that  lease  was  at  an  end  ;  and  a  new  one  was 
then  granted  to  Gilling.  But  Joseph  Wolf,  who  was  in 
possession  of  the  premises  in  1784-,  claimed  to  hold 
them,  on  the  ground  that  one  of  the  lives  in  the  first 
lease  was  still  in  existence.  Although  he  so  kept 
the  premises,  Gilling,  who  must  have  acquiesced  in  his 
doing  so,  paid  rent  to  Lord  Weymouth  during  the  whole 
time.  Wolf,  however,  only  held  upon  the  supposition  of 
the  first  lease  being  still  in  existence.  Then  as  to  his 
wife's  occupation  after  him,  there  is  no  proof  that  that 
was  under  an  adverse  claim ;  even  when  she  made  the 
will  which  has  been  adverted  to,  she  threw  out  some 
expressions  of  doubt  as  to  her  right  to  do  so ;  and  at 
any  rate  her  holding  was  not  of  sufficient  length  to 
make  up  a  twenty  years'  adverse  possession.  As,  there- 
fore, no  adverse  possession  is  shewn,  and  there  is  no 
other  ground  upon  which  the  order  of  sessions  can  be 
supported,  I  am  of  opinion  that  it  must  be  quashed. 


LiTTLEDALE  J.  I  am  of  the  same  opinion.  It  does 
not  appear  how  Wolf  came  into  possession ;  but  he  was 
in  at  the  time  of  the  granting  of  the  second  lease,  and 
continued  to  hold  during  the  rest  of  his  life.  He  never 
set  up  an  adverse  claim  to  Lord  Weymouth  or  to  Gilling; 
and  having  once,  by  his  own  account,  held  under  the 
original  lease  of  1732,  he  must  be  presumed  to  have 
held  by  the  same  claim  of  title  till  his  death.  He  left 
a  widow,  but  made  no  devise  to  her;  she,  however, 

con- 
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continued  in  possession,  and  must  be  presumed  to  have 
held  in  the  same  way  as  her  husband  did  before.  Then 
she  makes  a  will,  and  devises  in  fee  to  her  daughter 
Martha^  whom  she  also  appoints  her  executrix  ;  at  the 
same  time,  however,  expressing  a  doubt  whether  the 
premises  in  question  did  not  belong  to  Gilling ;  and 
that  doubt  was  well  founded,  for  Gilling  certainly  was 
the  lessee  of  Lord  Weymouth.  Although  she  devised 
the  fee-simple,  Martha^  the  daughter,  never  acted  upon 
that  devise.  There  was,  in  fact,  no  fee-simple  in  Ann 
Wolf;  and  this  is  not  the  case  of  a  party  entering  by 
abatement  and  then  devising  the  lands.  If  Ann  had  a 
term  in  the  premises,  the  daughter  could  only  claim  it 
as  executrix;  she  did  not,  however,  make  any  claim  in 
that  right,  and  in  reality  there  was  no  such  term,  for 
that  under  which  /To//' professed  to  hold  had  expired  in 
1784.  If  there  was  any  term,  it  was  in  Gilling.  Richard 
Hooper  could  make  no  claim  to  the  premises  through 
his  wife,  who  held  only  by  the  same  kind  of  right  as 
her  mother  had  before.  The  order  of  sessions,  there- 
fore, must  be  quashed. 

Williams  J.  The  whole  residence  of  Joseph  Wolf 
is  material  only  as  shewing  under  what  circumstances 
the  possession  was  transferred  to  his  widow,  from  whom 
the  interest  of  Richard  Hooper  is  derived.  Now  the 
facts  clearly  explain  the  occupation  by  Joseph,  and 
take  from  it  the  character  of  an  adverse  possession. 
Ann  Wolf,  the  widow,  must  be  supposed  to  have  re- 
mained on  the  premises  under  the  same  circumstances 
as  her  husband  previously  had.  Hooper,  therefore, 
gained  no  settlement. 

Order  of  sessions  quashed. 


1835. 


The  King 
against 
The  Inhabit- 
ants of 

AXBRIDGE. 
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Saturday^ 
January  17th. 


The  King  against  The  Inhabitants  of 
Fakenham. 


appeal  against  an  order  for  the  removal  of  Stephen 
Carter  and  his  wife  from  the  hamlet  of  Heigham 
in  the  county  of  the  city  of  Norwich,  to  the  parish  of 
Fakenham  in  the  county  of  Norfolk,  the  sessions  con- 
firmed the  order,  subject  to  the  opinion  of  the  Court  of 
King's  Bench  on  the  following  case :  — 

John  Norman,  by  his  will,  dated  the  19th  of  February 
1720,  (which  it  was  agreed  should  form  part  of  the  case), 
devised  certain  real  estates  to  trustees  and  their  heirs, 
upon  trust  at  the  end  of  each  successive  period  of  two 
years  after  the  testator's  death  to  put  to  school,  and  at 
the  age  of  fifteen  (a)  to  bind  out  apprentice,  a  son  of 
some  one  of  his  or  of  his  first  wife's  relations  to  some 
trade,  until  the  whole  number  of  boys  together  in  being 
that  should  be  thus  put  to  school  and  provided  for 
should  amount  to  thirty;  so  that  at  the  end  of  sixty 
years  after  his  decease  there  might  be  thirty  boys 

cording  to  the 

will,  with  premiums  from  the  devised  funds.  Quaere,  whether  the  indentures  were  free 
from  stamp  duty  under  the  clause  of  stat.  55  3.  c.  184.  sclied.  part  1.  tit.  Apprenticeship, 
which  exempts  indentures  for  apprenticing  poor  children  at  the  sole  charge  of  any  public 
charity  ? 

A  boy  was  apprenticed  as  above  to  a  tinman  for  seven  years,  the  master  binding  himself 
to  teach  the  apprentice,  and  to  pay  his  father  a  weekly  sum  during  the  term.  At  the  end 
of  three  years  the  master,  at  the  boy's  desire,  consented  that  he  should  serve  the  rest  of  his 
time  with  his  own  brother,  a  plumber  and  glazier ;  and  agreed  "  to  give  the  brother  61,  as 
part  of  the  premium  on  the  binding  of  the  apprentice,  for  taking  him."  There  was  no 
contract  in  writing,  and  the  trustees  under  the  will  were  not  parties  to  the  agreement. 
The  61.  were  paid,  and  the  boy  went  to,  and  served,  his  brother : 

Held,  that  this  transfer  did  not  come  within  the  second  part  of  the  above  exempting 
clause  as  an  assignment  of  such  poor  apprentice  without  valuable  consideration  given  to 
the  new  master  or  mistress,  "  other  than  what  may  have  been  or  shall  be  given  by  any 
parish  or  township,  or  by  any  public  charity." 

(a)  The  original  will  gave  the  trustees  a  discretionary  power  to  bind 
out  at  an  earlier  age. 

together 


J.  N.,  in  1720, 
devised  pro- 
perty to  trus- 
tees, who  were 
to  employ  the 
proceeds  in 
apprenticing, 
at  stated  inter- 
vals, a  certain 
number  of  boys 
of  his  wife's 
family;  and, 
failing  that 
family,  to  make 
up  the  number 
from  among 
the  inhabitants 
of  a  certain 
parish  and  two 
w^ards;  and,  fail- 
ing those,  out 
of  the  neigh- 
bouring pa- 
rishes. No 
failure  occurred 
in  the  family 
named  by  the 
testator,  and 
boys  of  that 
family  were  ap- 
prenticed, ac- 
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Fakenham. 


together  in  being  which  should  be  provided  for.    And  1835. 
he  directed  that  the  sons  of  his  or  his  first  wife's 

The  King 

relations  should  not  be  thus  put  to  school  or  provided  against 

The  Inhabit- 

for  before  they  attained  the  age  of  four  years,  nor  after  ants  of 
they  attained  the  age  of  twelve :  and  that  if  at  any 
time  there  should  be  a  deficiency  of  the  descendants  of 
his  or  his  first  wife's  relations,  the  trustees  should,  as 
often  as  such  deficiency  should  happen,  put  to  school 
and  place  out  apprentice  a  son  or  sons  of  some  inhabit- 
ant or  inhabitants  of  Ber  Street  Ward  or  Upper  Conis- 

ford  Ward  in  Norwich,  or  of  the  parish  of  Catton  in  the 
said  county  of  Noyfolk,  but  the  sons  of  strangers  were 
not  to  be  put  to  school  until  they  attained  the  age  of 
ten  years,  nor  after  they  attained  the  age  of  twelve :  and 
at  the  end  of  sixty  years  after  his  decease,  the  testator 
directed  his  trustees  to  build  a  house  or  hospital  for  the 
reception  of  the  boys,  and  that  the  number  should  be 
increased'  by  two,  three,  or  four  in  a  year,  until  it 
reached  one  hundred  and  twenty  of  his  or  his  said  first 
wife's  relations,  or  descending  from  them,  if  they  could 
be  known  or  made  out  by  his  trustees,  and  if  not,  of 
such  others  as  aforesaid  out  of  Ber  Street  or  Conisford 
Ward  and  Catton,  if  enough  were  there  to  be  had  ;  if 
not,  out  of  the  neighbouring  parishes  in  Norwich,  at  the 
discretion  of  the  trustees;  the  male  children  of  strangers 
to  be  chiefly  of  such  parents  as  had  been  reduced  by 
losses,  and  had  paid  to  church  and  poor. 

The  respondents  produced  an  indenture  of  appren- 
ticeship, bearing  date  the  1st  of  February  1821,  not 
stamped,  by  which  the  pauper,  who  was  then  fourteen 
years  old,  with  the  consent  of  his  father,  bound  himself 

■apprentice  to  Henry  Vincent,  of  Norwich,  tinman,  to 
learn  his  art,  for  seven  years,  at  a  premium  of  15/., 
Vol.  II.  Mm  stated 
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1835.      stated  in  the  indenture  to  be  paid  to  the  master  by 
The  King     George  Morse,  the  treasurer  appointed  according  to  the 
against       will  of  John  Norman,  for  the  charitable  purpose  of  an- 

The  Inhabit- 
ants of       nually  and  perpetually  binding  out  poor  children  ap- 

FaKENHAM.  .  ,      ,  I'll 

prentices ;  and  the  master  covenanted  with  the  pauper 
and  his  father  and  the  said  George  Morse,  to  teach  the 
pauper  the  art  or  mystery  of  a  tinman,  and  to  pay  the 
father  35.  a  week  for  the  first  year,  and  an  additional  Is. 
a  week  during  each  succeeding  year  of  the  apprentice- 
ship. The  indenture  was  executed  by  the  master,  the 
pauper,  and  Mr.  Morse.  It  was  admitted  that  the  pau- 
per was  bound  out  as  the  son  of  a  relation  of  the  said 
John  Norman,  or  his  first  wife,  and  that  the  premium 
was  paid  out  of  the  rents  of  his  said  estates,  and  that 
the  indenture  was  prepared  by  the  clerk  to  the  charity, 
and  paid  for  by  the  charity  ;  and  it  appeared  that  there 
had  never  been  a  deficiency  of  the  sons  of  such  relations, 
and  that  no  stranger  had  had  the  benefit  of  the  said 
bequest. 

The  pauper  served  Vincent  in  Normch  under  the  in- 
<ienture  for  about  three  years  and  a  half;  when,  at  the 
request  of  the  pauper  (who  was  still  a  minor),  Vincent 
consented  that  he  should  serve  the  remainder  of  his  time 
with  his  (the  pauper's)  brother  in  the  brother's  trade  of  a 
plumber  and  glazier,  and  agreed  to  give  the  brother 
61.  as  part  of  the  15/.  paid  as  a  premium  on  the  binding 
of  the  apprentice,  for  taking  him.  In  pursuance  of  this 
agreement,  Vincent  returned  to  the  pauper  6l.  as  part  of 
the  premium  which  he  had  received  with  him ;  the  pau- 
per paid  his  brother  51.  of  it,  and,  with  his  brother's 
consent,  kept  the  remaining  II.  to  purchase  clothes. 
There  was  no  agreement  in  writing  between  the  first 
and  the  second  master,  nor  between  the  pauper  and  his 

second 
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second  master.  The  pauper  served  his  brother  two 
years,  and  was  taught  by  him  the  trade  of  a  plumber 
and  glazier,  and  during  that  time  slept  in  the  appellant 
parish.  Neither  the  trustees  under  Norman's  will  nor 
the  treasurer  were  parties  to  the  agreement  with  the 
pauper's  brother.  The  appellants  objected  to  the  in- 
denture being  received  in  evidence,  for  want  of  a  stamp  ; 
but  the  Court  admitted  it,  and  confirmed  the  order  of 
removal. 

If  this  Court  should  be  of  opinion  that  the  indenture 
required  a  stamp,  either  originally,  or  upon  the  pauper's 
going  to  serve  his  brother  ;  or  that  the  service  with  his 
brother  was  insufficient  to  give  him  a  settlement,  either 
on  the  ground  that  the  trade  of  the  brother  was  differ- 
ent from  that  of  his  first  master,  or  that  neither  the 
trustees  nor  the  treasurer  were  parties  to  the  agreement 
between  his  master  and  brother,  both  orders  were  to  be 
quashed,  otherwise  the  order  of  sessions  to  be  confirmed. 


183; 


The  King 
against 

The  Inhabit- 
ants of 

Fakenham. 


Austin,  in  support  of  the  order  of  sessions.  This  in- 
denture did  not  require  a  stamp,  because  the  binding 
was  at  the  sole  charge  of  a  public  charity,  and  there- 
fore within  the  exemption  of  stat.  55  G.  3.  c.  184., 
sched.  part  1.,  tit.  Apprenticeship  (a).     The  assignment 


(a)  Stat.  55  G.  3.  c.  184.  sched.  parti,  tit.  Apprenticeship.  "Ex- 
emptions from  the  preceding  and  all  other  stamp  duties. 

"  Indentures  or  other  instruments  for  placing  out  poor  children  appren- 
tices, by  or  at  the  sole  charge  of  any  parish  or  township,  or  by  or  at  the 
sole  charge  of  any  public  charity,  or  pursuant  to  the  act  of  the  thirty- 
second  year  of  his  Majesty's  reign,  for  the  further  regulation  of  parish 
apprentices. 

"  And  all  assignments  of  such  poor  apprentices ;  provided  there  shall 
be  no  such  valuable  consideration  as  aforesaid  given  to  the  new  master  or 
mistress,  other  than  what  may  have  been  or  shall  be  given  by  any  parish 
or  township,  or  by  any  public  charity." 

M  m  2  also 
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The  King 
against 

The  Inhabit- 
ants of 

Fakenham. 


also  was  within  the  exemption  of  that  schedule.  As  to 
the  chanty  being  public,  the  case  is  not  distinguishable 
in  principle  from  Bea^  v.  SL  Matthew's,  Betlmal  Green{a), 
and  Rex-  v.  Clifton-upon-Dunsmore  (b).  This  is  one  of 
the  institutions  which  it  was  the  policy  of  the  statute  to 
encourage.  It  cannot  be  said  that  the  charity  is  not 
public  because  the  first  objects  of  it  are  the  descendants 
of  the  founder's  wife's  relations ;  even  as  it  regards  them, 
it  is  not,  properly  speaking,  a  private  charity,  for  the 
trusts  are  not  on  behalf  of  particular  and  specified  indi- 
viduals, but  of  a  class  of  persons  for  ever.  This  charity, 
however,  is  extended,  upon  failure  of  the  relations,  to  the 
inhabitants  of  several  large  districts.  Such  an  establish- 
ment may  be  compared  to  the  foundation  of  Winchester 
school,  which  is  certainly  not  a  private  institution. 
Lord  Mansfield- says,  in  Bejc  v.  St,  Matthew's,  Bethnal 
Green  {c),  "  The  reason  of  the  distinction  between  a 
public  and  private  charity  is  obvious :  a  private  one 
might  be  calculated  to  evade  the  (stamp)  act;  a  public 
one  cannot  be  supposed  to  have  been  so."  Here  no 
such  evasion  can  have  been  contemplated.  The  pay- 
ment of  6/.  when  the  pauper  was  turned  over  to  his 
brother  did  not  render  a  stamped  assignment  neces- 


sary 


That  sum  was  not  a  "  valuable  consideration 


given  to  the  new  master,  other  than"  what  had  been 
given  by  the  public  charity ;  it  was  a  portion  of  that 
money  transferred  to  the  brother  for  the  charges  of  the 
boy's  maintenance.  The  case  states  that  the  first  master 
agreed  to  give  it  as  part  of  the  15/.  premium  paid  at  the 
binding.  No  case  of  this  kind,  where  money  passed, 
would  be  within  the  exemption  of  the  statute  as  to 


(a)  Burr.  S.  C.  574. 
(c)  Burr.  S,  C.  577. 


(6)  Burr.  S.  C,  697. 
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assignments,  if  this  were  not ;  for,  when  such  assignments  1835. 
take  place,  the  trustees  who  orimnally  bound  the  ap-      '  ' 

.  .  _  .  "^^^  King 

prentice  do  not  interfere.    Neither  the  trustees  nor  the  against 

...  .    .  The  InhabiU 

treasurer  were  parties  to  this  assignment;  nor  is  it  any  ants  of 
objection  that  they  were  not.  The  trustees  were  functi  ^''^kenham. 
officio  when  they  had  apprenticed  the  boy  and  paid  the 
premium ;  they  were  not  authorised  to  superintend  him 
afterwards.  In  Rex  v.  Quainton  [a],  where  a  boy  was 
bound  out  by  trustees  of  a  charity  under  a  will.  Lord 
Ellenborough  held  that  they  did  rightly  in  not  becoming 
parties  to  the  indenture.  Nor  is  the  transfer  here 
irregular  because  there  was  a  change  of  trades;  for  a 
party  may  even  be  bound  to  two  masters  at  once  to 
learn  two  different  trades  successively :  Rex  v.  Louth  [b). 
If,  however,  the  pauper  was  not  properly  assigned, 
there  was  then  a  sufficient  residence  in  Fakenham 
under  the  apprenticeship  to  Vincent^  for  the  obliga- 
tions of  a  master  are.  to  teach  and  to  maintain,  and 
the  apprentice  will  obtain  a  settlement  by  residence  for 
either  purpose ;  Rex  v.  Banbury  {c) :  and  in  this  case, 
during  the  apprentice's  residence  in  Fakenham,  Vincent 
provided  for  his  maintenance,  and  also  had  him  taught 
a  trade,  though  not  that  which  he  was  at  first  intended 
to  learn. 


B,  Andrews,  contra.  As  to  the  nature  of  this  charity, 
the  argument  on  the  other  side  v/ould  bring  almost 
every  charity  within  the  exemption  of  the  statute,  and 
make  the  word  "  public"  ineffectual.  In  1  Nolan^sPoor 
Law,  p.  526.,  4th  ed.,  the  criterion  of  a  public  charity,  with 
reference  to  the  stamp  duties,  is  said  to  be,  that  "  the 
object  of  the  charity  should  be  general,  without  having 

(a)  2M.  ^  S.  338.  (6)  S  B.  ^  C.  247. 

(c)  3  5.^  Ad.  706. 

M  m  3  any 
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any  particular  individuals  in  contemplation  at  the  time 
it  is  created."  That  is  not  so  here.  [Lord  Denman 
C.  J.  The  object  may  not  be  "general,"  and  yet  the 
founder  of  the  charity  may  not  have  had  "  particular 
individuals  "  in  viev^^.  A  particular  class  may  be  con- 
templated. You  must  contend  that  the  charity  was 
private  till  the  happening  of  a  certain  event.  The  case 
is  like  that  of  foundations  where  a  preference  is  given 
to  founder's  kin].  That  case,  as  far  as  it  applies,  onl}' 
raises  the  same  question.  It  is  admitted  that  this  was 
a  binding  under  the  first  provision  of  the  will,  there 
having  been  no  failure  of  the  wife's  kin ;  the  case,  there- 
fore, is  the  same  as  if  the  charity  had  been  limited  to 
them.  Suppose  the  testator  had  left  money  to  bind  out 
his  own  children,  or  those  of  an  only  son  (describing 
them  as  a  class),  and  the  surplus,  if  any,  to  be  employed 
in  apprenticing  poor  children  generally;  could  the  tes- 
tator's children,  or  son's  children,  have  been  bound 
without  payment  of  stamp  duty,  even  though  there 
had  been  no  surplus?  Rex  v.  St.  Matthew's,  Bethnal 
Green  (a),  was  the  case  of  a  common  charity  school, 
which  was  a  matter  of  public  concern,  and  on  that 
ground  Lord  Mansfield  held,  that  the  bindings  of  chil- 
dren from  it  were  within  the  exemption  of  the  stamp 
act,  8  Ann,  c.  9.  s.  40.  But  the  charity  in  question  has 
never  hitherto  acquired  the  character  of  a  public  insti- 
tution. Then,  secondly,  supposing  the  charity  to  have 
been  public,  the  money  paid  by  that  charity  was  not 
paid  to  the  second  master ;  it  was  paid  to  Vincent  upon 
the  execution  of  an  indenture,  by  which  he  was  bound 
to  teach  the  boy  his  trade,  and  to  make  a  weekly  allow- 
ance to  the  father.     The  case,  indeed,  states  that 


(a)  Burr.  S.  C.  574. 


Vinceiit 
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Vincent  agreed  to  pay  6/.  to  the  pauper's  brother,  as 
part  of  the  15/.  paid  as  a  premium  on  the  binding:  but 
that  sum  of  61.  was  not  paid  by  the  charity.  It  can- 
not be  treated  as  if  the  original  15/.  had  been  marked 
money,  and  this  a  portion  of  it.  It  had  become  Vin- 
cents own  money,  and  was  paid  by  him  to  get  rid  of  his 
hability  under  the  indenture.  And  then,  thirdly,  the 
turning  over  of  the  pauper  to  his  brother  was  a  new  and 
independent  contract,  and  one  to  which  the  trustees  were 
not  parties;  consequently,  it  did  not  come  within  any 
part  of  the  exemption  given  by  the  present  stamp  act. 

Lord  Denman  C.  J.  It  appears  to  me  that  the  ex- 
emption in  the  statute  in  favour  of  assignments  does  not 
meet  this  case.  Perhaps  one  case  contemplated  by  the 
legislature  may  have  been,  where  the  master  dies,  and 
the  charity  follows  up  the  original  binding  by  giving 
money  with  the  apprentice  to  another  master.  But  the 
trustees  here  were  no  parties  to  the  transfer  of  the  ap- 
prentice. We  must  construe  that  transaction  in  a  man- 
ner consistent  with  the  other  facts  of  the  case.  It  appears 
that  a  premium  of  15/.  was  given  by  the  charity  to  the 
first  master;  he  parted  with  the  boy,  and  agreed,  as  the 
case  states,  to  give  6/.  to  the  second  master  as  part  of 
the  premium  received  with  the  apprentice.  "  As  part" 
must  be  taken  to  mean,  as  the  calculated  proportion 
which  the  second  master  ought  to  have  received ;  we 
cannot  suppose  the  sessions  to  have  found  that  it  was  a 
part  of  the  identical  15/.  That  being  so,  the  money 
given  to  the  second  master  was  not  the  money  of  the 
charity,  and  therefore  no  settlement  could  be  gained  by 
service  under  that  master  without  a  stamped  assignment. 
The  orders  must,  therefore,  be  quashed. 

M  m  4  LiTTLEDALK 
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LiTTLEDALE  J.  I  am  of  the  same  opinion.  On  the 
transfer  of  the  apprentice  to  the  second  master  there 
was  a  new  arrangement  both  as  to  premium  and  as  to 
trade,  which  the  trustees  of  the  charity  were  no  parties 
to.  Whatever  exemption  the  statute  originally  gave  to 
the  indenture  was  then  taken  away.  The  apprentice 
was  not  as*signed  to  serve  in  the  new  trade  under  the 
trusts  of  the  deed. 


Williams  J.  The  first  master  received  151.  on  the 
binding;  and  then,  after  three  years'  service  by  the  boy, 
he  paid  over  61,  with  him  upon  a  new  arrangement 
with  the  second  master ;  that  was  a  transaction  entirely 
between  themselves,  and  not  one  in  which  the  trustees 
were  at  all  concerned.  The  exemption,  therefore,  does 
not  apply. 

Orders  quashed. 


Saturday,       The  KiNG  dgainst  The  Inhabitants  of  Cregrina, 

January  17th, 

Four  parties^  appeal  against  an  order  of  two  justices  for  the 

kin  to  an  in-  removal  of  Septimus  Lloyd  from  the  parish  of  Cre^ 

testate,  who 

died  possessed    grina  to  the  parish  of  Glascombe,  both  in  the  county  of 

of  a  term  in  .  1,1  1  1  •  1 

one  of  them  Madnor,  the  sessions  quashed  the  order,  subject  to  the 

mi'nistration";  Opinion  of  this  Court  on  the  following  case  :  — 
then*jolned^io       The  pauper  acquired  a  settlement  in  Glascombe,  by 

a  mortgage  of  renting  a  tenement  situate  in  that  parish,  for  several 

the  term,  and  * 

raised  a  sum     years  up  to  1830,  at  the  yearly  rent  of  24/.  The 

thereby,  which 

was  divided      pauper's  father,  John  Lloyd,  died  in  1822,  intestate,  pos- 

equally  amoi^ 

them.  Afterwards  one  of  them  verbally  agreed  to  sell  all  his  interest  to  another  (neither 
being  the  administrator),  for  a  sum  of  money,  and  in  consideration  that  the  purchaser 
would  take  the  seller's  share  of  tlie  mortgage  debt  on  himself,  and  pay  the  interest;  and 
he  received  the  money  from  the  purchaser  accordingly:  Held,  that  the  party  selling  gained 
no  settlement  by  subsequent  residence  in  C. 

sessed 
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sessed  of  a  leasehold  tenement  situate  in  Cregrina^  which 
he  held  for  the  residue  of  a  term  of  999  years,  at  a 
pepper-corn  rent.  He  left  a  widow  and  four  sons,  Johriy 
James,  Septimus  (the  pauper),  and  William,  On  the  4th 
of  August  1828,  James  took  out  letters  of  administration 
to  his  father's  estate. 

By  an  indenture  of  assignment,  dated  23d  of  August 
1828,  between  the  said  James  Lloyd  the  administrator, 
John  Lloyd,  Septimus  Lloyd  (the  pauper),  and  William, 
Lloyd,  and  Mrs.  Ann  Guise,  after  reciting  the  lease,  the 
tenement  was  assigned  hy  James  Lloyd,  the  administrator, 
and  confirmed  by  John,  Septimus,  and  William  Lloyd 
to  Mrs.  Ann  Guise,  by  way  of  mortgage,  for  the  residue 
of  the  term  of  999  years,  for  securing  120^.  and  interest. 
The  four  brothers  divided  the  120/.  equally  between 
them,  executed  the  deed,  and  signed  the  receipt,  and 
covenanted  for  the  repayment  to  Mrs.  Guise  of  the  120/. 
and  interest.  At  the  time  of  this  transaction  the  pauper 
resided  in  the  parish  of  Glascoinhe,  upon  the  tenement 
before  mentioned.  About  a  year  afterwards,  whilst  re- 
siding in  the  tenement  in  Glascomhe,  he  agreed  verbally 
with  his  brother,  William  Lloyd,  to  sell  to  William  all 
his  interest  in  the  leasehold  tenement,  in  consideration 
of  his  paying  the  share  of  the  pauper  in  the  120/.  and 
all  interest  due  and  to  grow  due,  and  also  of  the  sum 
of  21.,  which  was  allowed  to  the  pauper  by  William, 
About  a  year  after  making  this  agreement,  the  pauper 
removed  into  a  cottage  in  the  parish  of  O^egrina,  and 
continued  there  till  his  removal  under  this  order ;  but 
did  not  interfere  with  the  leasehold  tenement.  In  Sep- 
tember 1832,  William  Lloyd,  on  behalf  of  himself  and 
his  brothers,  James,  John,  and  Septimus,  gave  Mrs. 

Guise 
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Guise  notice  of  paying  off  the  principal  and  interest  on 
her  mortgage.  By  an  indenture,  dated  29th  Aprili833, 
John  Lloyd^  James  Lloyd  (the  administrator),  and  Septi- 
mus Lloyd  (the  pauper),  in  consideration  of  301.  expressed 
to  be  paid  them  by  William  Lloyd,  released  and  assigned 
to  him  all  their  interest  in  the  leasehold  tenement.  No 
money  passed  to  the  pauper,  William  Lloyd  claiming 
and  retaining  his,  the  pauper's,  share  under  the  bargain 
made  three  years  before,  and  having  received  and  re- 
tained the  intermediate  rents  belonging  to  the  pauper's 
fourth  share. 


B,  Andrews,  in  support  of  the  order  of  sessions. 
This  case  is  distinguishable  from  Rex  v.  Widworthy  («), 
where  the  pauper  was  held  not  to  be  settled  by  virtue 
of  his  interest  as  administrator,  on  the  ground  of  his  not 
having  taken  out  administration  till  after  the  order  of 
removal,  nor  till  after  the  term,  in  respect  of  which  the 
setdement  was  claimed,  had  determined.  Here,  ad- 
ministration of  the  term  was  taken  out  by  the  brother, 
before  the  order,  and  the  term  still  subsists.  It  is  true 
that  a  mere  right  to  a  share  in  the  distribution  will  not 
give  a  settlement ;  JRex  v.  Berhwell  (b).  But,  here, 
that  has  taken  place  which  is  tantamount  to  distribution 
by  the  administrator.  The  conveyance  of  1828  is  made 
by  the  administrator,  who  is  legal  owner  of  the  term, 
for  the  benefit  of  all  the  brothers,  who  are  parties,  and 
who  divide  the  money  raised  by  the  mortgage.  The 
brothers  are  then  all  possessed  of  an  equity  of  redemp- 
tion, which  will  give  them  a  settlement.    And  this 


(a)  £urr.  S,  C.  109. 


{b)  IB,^C.  542. 

transaction 
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transaction  took  place  at  a  time  when  the  brothers  1835. 
might  have  compelled  the  administrator  to  distribute,  or   

.  '^^^  Kino 

might  have  claimed  to  occupy  as  tenants  in  common:  against 
instead  of  which  they  became  parties  to  a  deed  creating       ants  of 
equities  in  them.    Such  a  transaction  would  have  been  Cregrina. 
an  assent  by  an  executor,   in  the  case  of  a  term 
bequeathed  to  the  brothers.    It  is  practically  a  distribu- 
tion by  the  administrator.    \_Littledale  J.  The  equity  of 
redemption  is  in  the  administrator.]    The  pauper  must 
have  been  made  a  party  to  proceedings  in  equity  for 
redemption.    Therefore  the  residence  in  Creg7ina  is 
referred  to  a  sufficient  equitable  interest. 

Adolphus,  contra.  It  is  clear  that  the  judges,  in  Rex 
V.  Widworthy  («),  would  not  have  admitted  the  propo- 
sition here  contended  for,  viz.,  that  an  equity  of  re-  ^ 
demption,  however  scattered  among  several  parties, 
could  be  coupled  with  a  residence,  so  as  to  give  a 
settlement.  Chappie  J.  says,  there,  that  there  was  no 
agreement  between  the  brothers  that  the  pauper  should 
"  take  the  lease  as  his  distributive  share."  In  the 
present  case,  till  administration  was  taken  out,  not 
even  the  administrator  had  any  interest  sufficient  to 
confer  a  settlement;  South  Sydenham  v.  Lamer  ton  {h), 
[Lord  Denman  C.  J.  What  equity  could  remain  in 
the  pauper  after  the  verbal  agreement  with  William? 
William  had  taken  the  debt.  Littledale  J.  The  only 
scintilla  of  equity  was  created  by  all  joining  in  the  mort- 
gage.] 

(a)  Burr.  S.  C.  109. 

(6)  Cases  of  Settlements  and  Removals,  No.  103.  p.  77.  As  to  the 
variation  in  the  reports  of  this  case,  see  note  (rf)  to  Bex  v.  Horsley, 
8  East,  407. ;  and  see  this  latter  case  generally. 

Lord 
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Lord  Denman  C.  J.  It  appears  to  me  that  no 
interest  whatever  remained  in  the  pauper  after  the 
agreement. 

LiTTLEDALE  and  Williams  Js.  concurred. 

Order  of  sessions  quashed. 


Saturday/,       The  KiNG  agalust  The  Inhabitants  of  Harborne. 

January  17th. 


Respondents 
having  proved 
the  settlement 
of  a  female 
pauper  by 
marriage,  it 
was  shewn,  in 
answer,  that  the 
husband  vs^as 
previously 
married,  and 
that  a  letter 
had  been 
written  by  his 
first  wife, 
bearing  date 
twenty-five 
days  before  the 
second  mar- 
riage, from 
Van  DiemerCs 
Land,  The 
sessions  there- 
upon quashed 
the  order. 

Held,  that 
upon  the  evi- 
dence given, the 
sessions  might 
presume  that 
the  first  wife 
was  living  at 
the  time  of  the 
second  mar- 
riage, and  find 
against  the 
settlement. 


appeal  against  an  order  for  the  removal  of  Aim 
Smith,  wife  of  Henry  Smith,  from  the  parish  of 
Harborne,  in  the  county  of  Stafford,  to  the  parish  of 
East  Haddon,  in  the  county  of  Northampton ;  the  ses- 
sions quashed  the  order,  subject  to  the  opinion  of  this 
Court  upon  the  following  case :  — 

The  respondents  proved  that  Henry  Smith,  being 
settled  in  the  parish  of  East  Haddon,  married  the 
pauper  on  the  11th  of  April  1831,  and  had  since 
deserted  her.  The  appellants  then  proved  that  the 
said  Henry  Smith  had  married  one  Elizabeth  Meadows 
on  the  4th  of  October  1821 ;  and,  in  order  to  shew  that 
she  was  alive  at  the  time  he  married  the  pauper,  and 
consequently  that  such  second  marriage  was  invalid, 
they  called  the  father  of  Elizabeth  Meadous,  who 
proved  that  his  daughter  and  Henry  Smith  continued 
to  live  together  till  1825,  when  he  left  her,  and  she 
went  into  the  Northampton  hospital.  The  witness  had 
since  received  several  letters  from  her  dated  from  Van 
Diemen's  Land,  and  he  produced  a  letter  dated  Hobart 
Town,  17th  of  March  1831,  which  he  proved  to  be  in 
her  handwriting.    The  sessions  received  the  letter  in 

evidence. 
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evidence,  and  quashed  the  order.  The  question  for 
the  opinion  of  this  Court  was,  whether,  upon  the  above 
evidence,  the  sessions  were  justified  in  presuming  that 
Smith's  first  wife  was  alive  at  the  time  of  his  marriage 
with  the  pauper. 

Whateley  and  F.  V,  Lee,  in  support  of  the  order  of 
sessions.  This  was  a  question  of  fact,  and  the  Court 
will  not  interfere  with  the  decision  of  the  sessions, 
unless  the  evidence  was  inadmissible,  or  unless  it  fur- 
nished no  ground  at  all  for  the  decision.  [It  was  here 
intimated  on  the  other  side  that  the  admissibility  of  the 
evidence  would  not  be  disputed.]  In  Hopewell  v. 
De  Pinna  («)  Lord  Ellenhorough  held  that  a  female 
defendant,  who  pleaded  coverture,  was  bound  to  shew 
that  her  husband  was  alive  within  seven  years ;  but, 
according  to  the  argument  which  must  be  urged  on  the 
other  side,  whenever  a  jury,  upon  such  evidence  given, 
finds  in  favour  of  the  plea  of  coverture,  the  verdict 
must  be  set  aside  unless  positive  proof  be  given  that 
the  husband  was  alive  at  the  commencement  of  the 
action.  In  Wilson  v.  Hodges  [h)  the  defendants,  being 
sued  in  debt  on  recognizance  of  bail,  pleaded  the  death 
of  the  principal  before  the  return  of  the  ca.  sa. ;  and 
the  Court,  citing  Throgmorton  v.  Walton  (c),  held  that, 
as  the  party  was  shewn  to  have  been  alive,  the  burden 
of  proof  lay  on  those  who  asserted  the  death.  In  Hex 
V.  Twyning  (d)  the  Court  said  that  they  would  pre- 
sume the  death  of  a  first  husband,  rather  than  that  the 
wife,  who  had  married  twice,  was  guilty  of  bigamy. 
But  there  the  sessions  had  found  the  fact  of  the  death, 
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(a)  2Campb.  113. 
(c)  2Rol.  Rqu  461. 


(5)  2  East,  312, 
(rf)  2  J?.  ^  Aid.  386. 
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1835.       and  this  Court  had  only  to  decide  whether  they  were 

'      entitled  to  act  on  such  a  presumption.     Here,  the 
The  King  ,  ^  . 

against       Court  is  required  to  say  that  the  sessions  were  not 

The  Inhabit-  _    ,  ,  .  .  .  ,         •  ^    ,  , 

ants  of  entitled  to  act  on  the  presumption  which  satisfied  them. 
Harborne.  indeed,  Rea:  V.  Twyning  [a)  must  be  considered  as 
deciding  that  a  jury  or  court  of  quarter  sessions  is  not 
entided  to  find  the  fact  of  the  life  of  a  party  upon  any 
evidence  whatever,  short  of  direct  proof  of  his  life  at  or 
after  the  given  moment  where  that  fact  would  shew 
criminality  in  another  person,  then  it  may  be  a  question 
whether  the  case  ought  not  to  be  reconsidered.  The  two 
learned  judges  who  decided  that  case  are  reported  to  have 
held,  on  the  authority  of  Williams  v.  The  East  India  Com- 
jpany[b)  and  Rex  v.  HatsoJcins  (c),  that  the  presumption  in 
favour  of  the  life  of  a  party,  shewn  to  have  been  alive 
rather  more  than  a  year  back,  was  outweighed  by  the  pre- 
sumption that  another  party  had  not  been  guilty  of  crime. 
If  that  be  laid  down  as  an  invariable  rule,  even  in  cases 
like  the  present,  where  the  life  is  shewn  to  have  existed 
within  twenty-five  days  of  the  time  in  question,  the 
decision  is  not  reconcileable  with  principle,  or  with  the 
acknowledged  understanding  of  the  doctrine  of  pre- 
sumption in  other  cases.  A  person  who  is  in  posses- 
sion of  stolen  goods  very  shortly  after  they  have  been 
stolen,  may  be,  and  generally  is,  presumed  to  have 
stolen  them,  in  the  absence  of  evidence  to  the  contrary. 

Sir  John  Campbell  and  Corbet,  contra.  The  question 
is,  on  whom  the  burden  of  proof  lay  ?  Did  the  proof, 
that  the  wife  was  alive  within  twenty-five  days,  throw 
the  onus  upon  the  party  denying  her  life  ?    Unless  Rex 

(a)  2B.  ^  Aid,  386.  {b)  3  Easty  192. 

(c)  \0  Easty  211. 

V.  Twyning 
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V.  Twyning  (a)  be  bad  law,  it  must  be  held  that  the  party  1835. 
asserting  the  life,  and  thereby  assertinor  the  criminality     _  ~~ 

°  .  King 

of  the  husband,  was  still  bound  to  establish  the  fact  of  against 

The  Inhabit- 

the  life  up  to  the  very  moment.    The  proof  given  in       ants  of 

.  ,  Harborne. 

support  or  the  removal  was  the  second  marriage,  and 
the  settlement  of  the  husband  in  Easl  Haddon,  That 
was  a  prima  facie  case;  and  the  appellants  were  to  im- 
pugn it.  If  the  letter  had  been  dated  after  the  second 
marriage,  the  sessions  might  have  given  it  such  weight  as 
they  thought  fit ;  but,  inasmuch  as  it  was  dated  earlier, 
and  therefore  only  shewed  the  life  to  eftst  before  the 
marriage,  they  were  precluded  from  inferring  the  life's 
continuance  until  the  marriage,  by  the  strict  rule  of  legal 
presumption,  as  laid  down  in  Bex  v.  Twyning(a)  and 
elsewhere.  The  Court  will  not  allow  the  sessions  to 
find  a  fact  in  contradiction  to  that  rule.  In  Doe  dem. 
Knight  v.  Nepean  (6),  where  a  verdict  had  been  found 
on  the  supposition  that  a  party  might  be  presumed  to 
be  alive  until  the  end  of  seven  years  from  the  last 
receipt  of  intelligence  from  him,  this  Court  set  the  ver- 
dict aside,  and  directed  a  nonsuit  to  be  entered.  The 
Court  here  cannot  enter  into  questions  as  to  the  near- 
ness or  remoteness  of  the  intelligence  with  reference  to 
the  time  of  the  second  marriage.  Either  the  sessions 
would  be  entitled  to  infer  the  continuance  of  the  life 
from  proof  of  its  existence  at  any  time  within  seven 
years,  or  not  to  consider  its  existence  proved  at  all, 
unless  the  proof  reached  a  time  as  late  as  the  mar- 
riage. The  presumption  of  the  continuance  of  life  is 
met  by  the  presumption  of  innocence  in  the  husband. 
The  question  stands  as  it  would  upon  a  trial  for  bigamy. 

(a)  2  B.     Aid.  386.  (6)  5  B.  ^  Ad.  86. 

In 
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1835.      In  Gilherfs  La*m  of  Evidence  [a)  it  is  said,  "  where  law 
supposes  the  matter  contained  in  the  issue,  there  the 

The  King 

against      Opposite  party  must  be  put  into  the  proof  of  it  by  a  nega- 

The  Inhabit-      .  .      ,      .  ,     .  , 

ants  of       tive ;  as  m  the  issue  ne  unqiies  accouple  in  loyal  matri- 
Harborne.    ^Q^y^       law  will  suppose  the  affirmative  without  proof, 
because  the  law  will  not  easily  suppose  any  person  to  be 
criminal,  and  therefore  in  this  case,  the  defendant  must 
begin  with  the  negative." 

Lord  Denman  C.  J.  The  question  is,  whether  the 
sessions  were  justified  in  coming  to  the  conclusion  that 
a  party  was  alive  on  the  11th  of  Aprils  who  was  alive  on 
the  17th  of  March  preceding  ?  If  she  was  alive,  there  was 
no  marriage  on  the  11th  of  April ;  and  if  there  was  no 
marriage,  there  was  no  settlement  in  East  Haddon,  It 
seems  to  me  that  the  evidence  was  proper,  and  the  con- 
clusion proper.  There  was  no  contrary  evidence.  The 
only  circumstance  raising  any  doubt  in  my  mind,  is  the 
doctrine  laid  down  by  Bayley  J.  in  B.ex  v.  Twyning  {h). 
But,  in  that  case,  the  sessions  found  that  the  party  was 
dead;  and  this  Court  merely  decided,  that  the  case 
raised  no  presumption  upon  which  the  finding  of  the 
sessions  could  be  disturbed.  The  two  learned  Judges, 
Bayley  J.  and  Best  J.,  certainly  appear  to  have  decided 
the  case  upon  more  general  grounds;  the  principle, 
however,  upon  which  they  seem  to  have  proceeded,  was 
not  necessary  to  that  decision.  I  must  take  this  oppor- 
tunity of  saying,  that  nothing  can  be  more  absurd  than 
the  notion,  that  there  is  to  be  any  rigid  presumption  of 
law  on  such  questions  of  fact,  without  reference  to 
accompanying  circumstances,  such,  for  instance,  as  the 
age  or  health  of  the  party.    There  can  be  no  such  strict 

(a)  P.  132.  6th  ed.  (6)  ^B.^  Aid,  388. 

pre- 
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presumption  of  law.    In  Doe  dem.  Knight  \,  Nepean  [a)  1835. 
the  question  arose  much  as  in  Rex  v.  Twyning  [b).  The  ^ 
claimant  was  not  barred,  if  the  party  was  presumed  against 

^      *^  The  Inhabit- 

not  dead  till  the  expiration  of  the  seven  years  from       ants  of 

the  last  intelli«Tence.  The  learned  Judge  who  tried 
the  cause  held  that  there  was  a  legal  presumption  of 
life  until  that  time,  and  directed  a  verdict  for  the 
plaintiff,  because,  if  there  was  a  legal  presumption, 
there  was  nothing  to  be  submitted  to  the  jury.  But 
this  Court  held,  that  no  legal  presumption  existed,  and 
set  the  verdict  aside.  That  is  quite  consistent  with  the 
view  which  we  take  in  the  present  case ;  and  Rex  v. 
Twyning  (b)  may  be  explained  in  the  same  way.  I  am 
ijt'  aware  that,  in  this  latter  case,  Bayley  J.  founds  his 
decision  on  the  ground  of  contrary  presumptions;  but  I 
think  that  the  only  questions  in  such  cases  are,  what 
evidence  is  admissible,  and  what  inference  may  fairly  be 
drawn  from  it.  It  may  be  said,  suppose  a  party  were 
shewn  to  be  alive  within  a  few  hours  of  the  second 
marriage,  is  there  no  presumption  then  ?  The  presump- 
tion of  innocence  cannot  shut  out  such  a  presumption 
as  that  supposed.  I  think  no  one,  under  such  circum- 
stances, could  presume  that  the  party  was  not  alive  at 
the  actual  time  of  the  second  marriage. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  The  ses- 
sions, or  a  jury,  on  such  evidence  as  this,  might 
infer  the  existence  of  the  life  at  the  time  of  the  second 
marriage.  All  these  questions  depend  upon  the  facts. 
There  can  be  no  direct  evidence  as  to  the  fact,  unless 
the  party  be  shewn  to  be  alive  after  the  marriage. 


(a)  6B.8^  Ad,  86.  (6)  2  5.^  Aid.  386. 

Vol.  IL  N  n  The 
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The  King 
against 

The  Inhabit- 
ants of 

Harborne. 


The  case  put  by  my  Lord,  of  a  party  being  alive 
a  few  hours  before  the  time,  illustrates  the  question 
very  vi^ell.  Or  suppose  a  letter  v^^ere  to  announce  that 
the  party  writing  was  seized  with  a  disease  likely  to 
prove  fatal  in  a  very  short  time :  could  it  be  said  that 
such  a  letter  raised  exactly  the  same  presumption  as  a 
letter  written  under  ordinary  circumstances  ?  In  Doe 
dem.  Knight  v.  Nepean  {a)  the  claimant  was  bound  to 
prove  that  he  had  entered  in  time.  I  do  not  see  how 
the  Court  there  could  have  adopted  a  rigid  presump- 
tion from  the  interval  of  seven  years.  The  notion  of 
such  a  presumption  arises,  first,  from  the  statutes  [b) 
respecting  bigamy;  secondly,  from  the  statutory  (c)  pre- 
sumption as  to  the  lives  for  which  estates  have  been 
granted,  in  actions  by  reversioners.  But,  although  a 
presumption  may  be  derived  from  the  analogy  of  those 
statutes,  it  is  not  a  conclusive  presumption ;  and  this 
seems  to  me  a  very  clear  case ;  although  I  observe  that, 
in  Rex  v.  Tnx>yning  {d),  the  learned  Judges  are  reported 
to  have  used  language  perhaps  not  quite  consistent  with 
the  principle  upon  which  we  are  proceeding. 


Williams  J.  I  am  entirely  of  the  same  opinion. 
The  question  which  the  case  states  for  us  is,  whether 
the  sessions  were  justified  in  presuming  as  they  did.  It 
is  argued,  in  opposition  to  the  order  of  sessions,  that  the 
question  is,  upon  whom  does  the  onus  probandi  lie? 
and  that,  after  the  settlement  of  Smith,  and  his  mar- 
riage, have  been  proved  by  the  respondents,  the  onus 
is  shifted  upon  the  appellants,  who  are  then  to  shew 


(a)  5B.  ^  Ad.  86.  {b)  1  Jac.l.  c.ll.  s.  2. ;  9  G.  4.  c.  SI.  s.  22. 

(c)  1 9  Car,  2.  c.  6.  s.  2.     (rf)  2S.^  Aid.  386. 


that 
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that  Smith,  at  the  time  of  that  marriage,  was  a  married 
man.  But  still  this  question  remains:  is  there  any 
particular  rule  established  for  deciding  the  fact  of  the 
life  of  a  party  on  principles  unlike  those  by  which 
other  facts  are  decided  ?  When  we  are  told  that  the 
life  must  be  proved  by  express  evidence,  I  am  at  a 
loss  to  understand  what  is  meant.  There  was  express 
evidence :  the  party  was  alive  within  a  month.  To  be 
sure,  death  might  have  intervened :  that  is  possibility 
against  probability ;  for  it  is  a  question  of  degree. 
If  it  be  necessary  to  shew  an  impossibility  that  the 
fact  should  be  otherwise,  what  proof  can  be  given, 
short  of  producing  the  person  ?  If  the  evidence  given 
was  not  enough,  would  it  have  been  enough  to  shew 
that  the  party  was  alive  three  hours  before  the  time? 
The  sessions  seem  to  me  to  have  acted  quite  rightly. 
In  JRex  v.  Twyning[a)  the  question  was,  whether  the 
sessions  were  justified  in  acting  upon  the  presumption 
there ;  and  I  have  no  doubt  that  this  Court  was  right 
in  holding  that  there  was  evidence  upon  which  the  pre- 
sumption might  be  founded.  Here,  also,  the  sessions 
founded  their  opinion  upon  a  presumption  which  they 
were  entitled  to  make. 

Order  of  sessions  affirmed. 


1835. 

The  King 
against 

The  Inhabit- 
ants of 

Harborne. 


(a)  2B.  4;  Aid.  386. 


N  n  2 


548 


CASES  IN  HILARY  TERM 


1835. 


Saturday,         The  KiNG  agaifist  The  Inhabitants  of  St. 

January  17tn.  *^ 

John's,  Hackney. 

£cupra"t?nr-  appeal  against  an  order  of  two  justices  (dated  4th 

ment  during  j^j  jgSS)  for  the  removal  of  Richard  hmledew  from 

the  suspension  ^  '  ° 

of  an  order  of    {j^Q  parish  of  St.  Jokn,  Hackney,  to  the  parish  of  5^. 

removal,  is  an  " 

act  which,  by     Leonard,  Shoreditch,  both  in  the  county  of  Middlesex,  the 

Stat.  2,5  0.3.  .  .  . 

e.  101.  s.  2.,  is  sessions  quashed  the  order,  subject  to  the  opinion  of  this 

ineffectual  to-       _  \     n  ^^ 

wards  gaining    Court  on  the  rollowing  case :  — 

^      '         On  the  25th  of  March  1832,  the  pauper  commenced 
the  occupation  of  an  entire  house,  of  the  yearly  value  of 
18/.,  in  the  respondent  parish,  and  resided  therein  until 
the  4th  of  JwZj/  1833,  and  paid  a  year's  rent;  but  he 
became  chargeable  to  the  respondent  parish  on  the  12th 
of  October  1832,  when  an  order  of  justices  was  made  for 
removing  him  to  the  appellant  parish ;  the  execution  of 
which  order  was  on  the  same  day  suspended  by  reason 
of  his  sickness,  and  remained  so  suspended  until  the 
13th  of  Februa?y  1833,  on  which  day  he  was  duly  re- 
moved.   The  pauper  continued  to  hold  his  house  in  the 
respondent  parish.    After  having  been  delivered  to  the 
overseers  of  the  appellant  parish,  he  returned  with  his 
family  on  the  same  day  to  the  respondent  parish,  and 
continued  to  occupy  and  rent  the  same  tenement  as 
above  mentioned  until  the  4th  of  Jz/Zz/  1833,  making  a 
period  of  sixteen  months  and  upwards.    The  question 
was,  whether,  under  these  circumstances,  the  pauper 
gained  a  settlement  in  the  respondent  parish. 


Prendergast  and  W.  ClarJcson,  in  support  of  the  order 
of  sessions.     The  pauper  gained  a  settlement  by  the 

occupation 
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occupation  of  his  house  in  St.  John^s,  Hackney.    It  will 
be  said  that  the  residence  from  the  12th  of  October  to 
the  13th  of  February,  during  which  the  order  was  sus- 
pended, is  ineffectual,  because  stat.  35  G.  3.  c.  101.  s.  2. 
enacts,  that  "no  act  done  by  any  such  poor  person  con- 
tinuing to  reside  in  any  parish  "  &c.  "  under  the  sus- 
pension of  any  such  order,  shall  be  effectual,  either  in 
the  whole  or  in  part,  for  the  purpose  of  giving  him  or 
her  a  settlement  in  the  same : "  and  it  will  be  contended 
that  the  residence  itself,  during  the  suspension,  is  an 
act  done  by  the  "  person  continuing  to  reside ; "  but 
such  a  construction  is  not  borne  out  by  the  language 
of  the  statute,  especially  where  no  more  takes  place  than 
a  continuance  of  the  former  state.    The  statute  does 
mention  residence;  yet  it  does  not  say  that  residence 
during  the  suspension  shall  not  be  effectual,  which 
might  easily  have  been  expressed,  had  that  been  the 
meaning.    When  the  statute  passed,  a  forty  days'  resi- 
dence was  sufficient  to  give  a  settlement;  and  that 
residence  was  complete  here  before  the  order  of  re- 
moval.   Later  statutes  have  imposed  other  conditions, 
and,  among  these,  that  of  a  year's  occupation ;  but 
those  statutes  cannot  be  retrospective,  so  as  to  make 
the  performance  of  the  conditions  imposed  by  them  acts 
done  within  the  meaning  of  the  earlier  statute.    In  Rex 
V.  Barham  (a),  occupation,  after  an  order  of  removal  not 
suspended,  was  connected  with  previous  occupation,  so 
as  to  give  a  settlement. 


1835. 


The  King 
against 
The  Inhabit- 
ants of 
St.  John's, 
Hack  NET. 


Piatt  and  Bodkin^  contra,  were  stopped  by  the  Court. 


(a)  8      4;  a  99. 

N  n  3 


Lord 
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The  King 

against 
The  Inhabit. 

ants  of 
St.  John's, 
Hackney. 


Lord  Denman  C.  J.  This  is  a  clear  case.  The 
question,  whether  an  occupation  be  interrupted  by  an 
order  of  removal  which  takes  place  during  the  occu- 
pation, is,  no  doubt,  set  at  rest  by  Rex  v.  Bar/mm  {a). 
But  it  is  a  very  different  question,  whether  stat.  35  G,  3. 
c.  101.  s.  2.  do  not  destroy  the  effect  of  an  occupation 
which  takes  place  during  the  suspension  of  an  order 
of  removal.  It  may  be  true,  that  the  legislature,  in 
passing  that  act,  could  not  contemplate  the  one  year's 
occupation  required  by  later  acts :  but  the  words  "  no 
act "  apply  to  any  way  of  gaining  a  settlement,  though 
arising  upon  subsequent  statutes.  It  is  said  that,  as  re- 
sidence is  mentioned  in  the  statute,  and  yet  is  not  parti- 
cularized as  an  act  in  the  precluding  part,  it  cannot  be 
considered  an  act  within  the  meaning  of  the  precluding 
clause.  But  I  think  an  act  means  any  thing  by  which  a 
settlement  is  gained. 


LiTTLEDALE  J.  An  "  act  done  must  surely  include 
residence. 


Williams  J.  I  am  of  the  same  opinion.  The  view 
which  we  take  of  the  case  is  quite  consistent  with  the 
object  of  the  suspension.  It  is  reasonable  to  suppose 
the  legislature  to  have  meant  that,  as  to  all  conse- 
quences but  actual  removal,  the  order  of  removal  should 
be  effectual. 

Order  of  sessions  quashed. 


(a)  SB,  4;  a  99. 
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The  King  against  The  Inhabitants  of  Barnby 
Dun. 

appeal  by  the  Company  of  Proprietors  of  the 
Navigation  of  the  River  Dun  against  a  rate  for  the 
relief  of  the  poor  of  the  township  of  Barnhy  Dun  in  the 
West  Riding  of  Yorkshire,  the  sessions  quashed  the 
rate,  subject  to  the  opinion  of  this  Court  upon  a  special 
case,  the  material  parts  of  which  are  as  follows :  — 

The  river  Dun  navigation  commences  in  the  town- 
ship of  Tinslcy,  two  miles  east  Sheffield,  and  proceeds 
in  an  easterly  direction  down  the  course  of  the  river 
Du7i  (or  Don)  io  Holmstile  in  the  township  of  Doncaster, 
and  through  the  township  of  Barnhy  Dun  to  Fishlock 
Ferry,  where  it  communicates  with  the  Ouse, 

By  Stat.  12  G.  1.  c.  38.,  the  Company  of  Cutlers  in  fits  thereof  at 

any  place  ex- 

Hallamshire  were  appointed  the  undertakers  of  the  cept^.  orZ)." 

The  clause  im- 

navigation,  and  empowered  to  make  the  river  navigable  mediately  pre- 
from  Holmstile  to  the  utmost  extent  westward  of  the  taine"(f nothing 
township  of  Tinsley,  and  to  clear,  scour,  open,  enlarge,  same"^ould^^ 

refer. 

By  a  later  statute,  reciting  that  it  was  found  expedient  that  the  company  should  abandon 
part  of  the  old  navigation,  and  make  new  cuts  in  lieu  thereof,  they  were  empowered  to 
make  such  cuts,  and  afterwards  to  take  certain  new  rates  and  duties.  And  it  was  then 
enacted,  "  That  the  intended  cuts  or  canals,  alterations  and  works,  shall  be  considered  and 
taken  as  part  of  the  navigation  of  the  river  Dun  ;  and  all  and  every  the  provisoes,  directions, 
restrictions,  penalties,  and  forfeitures  in  and  by  the  before-recited  acts,  respecting  the  boat- 
men employed  on  the  said  river,  the  owners  of  boats,  keels,  or  vessels,  or  other  persons 
employed  thereon,  on  passing  the  locks  of  the  said  river,  or  making  obstructions  therein,  or 
in  any  other  respect  relating  thereto,  or  for  the  benefit  or  protection  of  the  said  navigation, 
and  all  other  powers  and  authorities  therein  contained,  shall  extend  and  be  applicable  to  the 
said  cuts  or  canals,  alterations  and  works,  as  fully  in  every  respect  as  if  the  said  cuts,  &c.  had 
originally  been  part  of  the  said  navigation,  and  had  been  inserted  in  the  said  acts  :  " 

Held,  that  the  words  "  the  same  or  the  profits  thereof,"  in  the  first  exempting  statute, 
must  be  taken  to  mean  the  then  navigation,  so  far  as  any  part  of  it  was  the  subject  of  rate^ 
and  that  the  navigation,  so  far  as  it  would  otherwise  have  been  rateable,  was  thereby 
exempted  from  poor-rate.  And  that  the  subsequent  act,  by  incorporating  the  new  cuts 
with  that  navigation,  extended  the  exemption  to  them. 

Without  such  incorporation.  Quaere,  whether  the  words  beginning  "  and  all  and  every 
the  provisoes,"  &c.,  would  have  exempted  the  new  works  ? 

N  n  4  straighten, 


Wednesday, 
January  2J.st. 


Certain  pro- 
prietors were, 
by  two  statutes, 
appointed  un- 
dertakers of 
the  river  Dun 
navigation,  and 
empowered  to 
make  cuts  and 
other  works. 
By  a  subse- 
quent statute 
they  were 
united  in  one 
company,  and 
it  was  enacted, 
that  the  said 
company 
should  not  "  be 
taxed  or  as- 
sessed for  the 
same  or  the  pro- 
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1835.       straighten,  or  deepen  the  said  river,  or  any  goits, 
The  King     ^^'^^^^j      sluices  out  of  the  same,  and  to  dig  or  cut  the 

against  banks,  and  to  make  new  cuts  through  the  adioining 
The  Inhabit-  &  .  J  & 

ants  of  lands.  They  were  also  empowered  to  demand  and 
Barnby  Dun.  .  •     i    •         r  i  i 

receive  rates  ana  duties  or  tonnage,  so  as  they  do 

not  exceed  the  rates  and  duties  there  specified,  which 
vary  in  amount  according  to  the  distance  the  goods  are 
carried  upon  the  navigation ;  the  said  rates  and  duties 
to  be  paid  at  such  places  near  the  said  river,  and  in 
such  manner,  as  the  undertakers  shall  appoint.  And  by 
Stat.  IS  G.l.  c.  20.  (for  improving  the  navigation  of"  the 
said  river  from  Holmstile  to  Wilsick  House)  similar 
powers  are  given  to  the  corporation  of  Doncaster  to 
improve  the  navigation  to  the  eastward  of  Doncaster^ 
and  to  receive  tolls. 

By  Stat.  6  G.  2.  c,  9.  the  interest  in  the  two  naviga- 
tions was  divided  into  shares,  and  the  proprietors  of 
those  shares  were  united  into  one  company,  in  which 
were  vested  all  the  powers  before  given  to  the  separate 
companies  respectively;  and  the  act  contained  this 
clause:  —  "  And  be  it  further  enacted,  by  the  authority 
aforesaid,  that  the  said  company  of  proprietors,  their 
successors  or  assigns,  or  any  of  them,  shall  not  be  taxed 
or  assessed  for  the  same  (a),  or  the  profits  thereof,  at 
any  place  or  places  except  Sheffield  or  Doncaster  afore- 
said." The  act  also  directed  that  books  of  accounts 
should  be  kept  at  Sheffield  and  Doncaster  {h).    And  it 

(a)  The  preceding  section  (not  set  out  in  the  case)  was  one  imposing 
penalties  for  maliciously  opening  any  lock,  &c.,  and  contained  nothing  to 
which  the  present  clause  could  refer. 

(6)  This  was  by  an  earlier  clause  (not  fully  set  out  in  the  case),  which 
directed  "  that  books,  in  which  all  accounts  relating  to  the  said  under- 
taking, shall  be  stated  and  settled,  and  all  other  matters  relating  to  the 
said  navigation,  shall  be  deposited  and  kept  in  two  chests  or  boxes, 
one  at  Sheffield,  and  the  other  at  Doncaster.^* 

contained 
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contained  a  power  to  the  company  to  purchase  lands,  1835. 
&c.   

The  King 

By  Stat.  13  G.  2.  c.  11.,  provision  was  made  for  against 

J-         u  •      •  I.  Ill  Thelnbabit- 

extendmg  the  navigation  to  the  eastward ;  and,  under       ants  of 
the  powers  given  by  that  act,  a  cut  was  made,  called  the  ^^^^^^ 
Stainforth   Cut^   176  yards  of  which  are  in  Barnby 
Dun. 

By  Stat.  1  and  2  G.  4.  c.  xlvi.  (local  and  personal, 
public),  reciting  that  it  would  be  advantageous  to  abandon 
the  existing  navigation  in  certain  parts,  and  to  make  and 
maintain  other  cuts  or  canals  in  lieu  thereof,  the  company 
are  empowered  to  make  certain  cuts  or  canals  with  pro- 
per towing  paths,  and,  among  others,  a  cut  or  canal 
from  the  lower  end  of  an  existing  cut  at  Barnhy  Dun  to 
the  upper  end  of  Stainforth  Cut,  And  it  is  therein  enacted, 
that,  in  consideration  of  the  expenses  the  company  shall 
be  at  in  making  the  said  cuts  or  canals,  alterations  and 
improvements,  it  shall  be  lawful  for  the  said  company  from 
time  to  time,  and  at  all  times  after  the  cuts  or  canals 
therein  mentioned,  or  the  lower  of  them,  extending  from 
Long  Sandal,  shall  be  complete,  to  demand  and  receive  the 
several  rates  and  duties  therein-after  mentioned  over  and 
besides  all  other  rates  and  duties  allowed  to  be  taken  by 
the  former  acts.  And  it  is  further  enacted,  "That  the  said 
intended  cuts  or  canals,  alterations  and  works,  shall  be 
considered  and  taken  as  part  of  the  navigation  of  the 
river  Dun;  and  all  and  every  the  provisoes,  directions, 
restrictions,  penalties,  and  forfeitures  in  and  by  the  said 
herein-before  recited  acts"  (viz.  the  acts  above  men- 
tioned) "  and  every  of  them,  respecting  the  boatmen 
employed  on  the  said  river,  the  owners,  commanders, 
masters,  or  rulers  of  boats,  keels,  or  vessels,  or  other 
persons  employed  thereon,  on  passing  the  locks  of  the 

said 
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1835.      said  river,  or  making  obstructions  therein,  or  in  any 
The  King     ^^^^^  respect  relating  thereto,  or  for  the  benefit  or  pro- 
The  Inhabit  Said  navigation,  and  all  other  powers  and 

ants  of  authorities  therein  contained,  shall  extend  and  be  ap- 
Barnby  Dun.     v    ,  i         ,        .  t 

pJicable  to  the  said  cuts  or  canals,  alterations  and  works, 

as  fully  in  every  respect  as  if  the  said  cuts,"  &c.  "  had 
originally  been  part  of  the  said  river  Dun  navigation, 
and  had  been  inserted  in  the  said  several  and  respective 
acts."  Stat.  7  G.  4.  c.  xcvii.  (local  and  personal,  public) 
contains  simitar  provisions  for  making  new  cuts  in  the 
navigation  to  the  westward  of  Holmstile  (a). 

The  Navigation  Company  was  assessed,  in  the  rate  ap- 
pealed against,  as  follows  : — "  The  River  Dun  Company, 
new  cut  or  canal,  land  covered  with  water,  basins,  towing- 
paths,  locks  and  tolls,  and  other  works."  The  naviga- 
tion through  the  township  of  Barnhy  Dun  was  described 
in  the  case  as  consisting  of  "  the  old  cut,  308  yards  ; 
the  new  cut,  3498  yards;  part  of  Stainforth  Cut,  176 
yards."  The  bed  of  the  river  is  not  used  as  a  navigation. 
The  company  bought  land  for  making  the  new  canal  in 
Baimby  Dun^  and  the  expense  of  making  it  amounted 
to  about  24,000/. ;  at  the  same  time  the  cut  called  Stain- 
forth  Cut  was  widened.  The  shareholders  of  the  com- 
pany receive  a  yearly  dividend  per  share,  arising  partly 
from  tolls  and  dues,  and  partly  from  the  rent  of  ware- 
houses and  wharfs.    The  company  is  rated  in  Doncaster, 

(a)  By  the  first  section  of  this  statute  (not  set  out  in  the  case)  it  was 
enacted,  "  That  all  the  powers,  exemptions,  penalties,  forfeitures,  rules, 
remedies,  directions,  payments,  provisions,  matters,  and  things,  contained 
in  the  said  recited  acts,  or  any  of  them  (except  such  parts  thereof  as  are 
varied,  altered,  or  repealed),  shall  be  as  good  valid  and  effectual,  for 
carrying  this  act  into  execution,  in  as  full  ample  and  beneficial  a 
manner,  to  all  intents  and  purposes  whatsoever,  as  if  the  same  had  been 
repeated  and  re-enacted  in  the  body  of  this  act." 

where 


IN  THE  Fifth  Year  of  WILLIAM  IV. 


555 


where  it  has  no  warehouses  or  wharfs  ;  but  not  in  Shef- 
Jield,    It  is  also  rated  in  Stainforth :  the  case  did  not 
say  in  respect  of  what  property. 

The  questions  for  the  opinion  of  this  Court  were,  first, 
whether  the  company  was  liable  to  be  rated  at  all  in  the 
township  of  Barnhy  Dun ;  and,  secondly,  if  it  were  so 
liable,  upon  what  sum  the  assessment  should  be. 


1835. 


The  King 
against 
The  Inhabit- 
ants of 
Barhby  Dun. 


Sir  F.  Pollock,  Attorney-General,  Sir  J,  Campbell, 
and  Mibier,  in  support  of  the  order  of  sessions  («).  The 
appellants  are  not  liable  to  be  rated  at  all  in  Barnhi/ 
Dun;  and,  if  so,  the  second  question  becomes  immaterial. 
As  to  the  question  of  liability  :  in  the  first  place,  the  ex- 
emption in  Stat.  6  G.  2.  c.  9.  clearly  extends  to  poor- 
rates  :  Rex  V.  The  London  Gas  Light  Company  (Z>).  (This 
was  admitted  on  the  other  side.)  Then^  if  the  original 
works  of  the  company  were  not  liable  to  be  rated  to  the 
poor  except  at  Sheffield  or  Doncaster,  has  any  thing  oc- 
curred to  make  their  new  works  rateable  in  other  places  ? 
By  Stat.  1  &  2  G.  4.  c.  xlvi.,  the  new  cuts  and  canals  to  be 
made  in  lieu  of  the  works  abandoned  by  the  company  at 
the  time  when  that  act  passed  are  to  be  considered  and 
taken  as  part  of  the  river  Dun  navigation ;  and  the  act 
extends  to  them  all  the  "  provisoes,  directions,  restric- 
tions, penalties,  and  forfeitures"  of  the  former  a6ts, 
respecting  boatmen  and  others  using,  or  causing  ob- 
structions in  the  navigation,  or  in  any  other  respect  re- 
lating thereto,  or  for  the  benefit  or  protection  of  the  said 

(a)  The  Court,  in  the  outset  of  the  case,  stopped  the  appellants' 
counsel,  and  called  upon  the  other  side ;  but,  after  having  partly  heard 
the  latter,  they  desired  that  the  argument  for  the  appellants  might  be 
continued,  and  the  case  then  proceeded  in  the  usual  course. 

{b)  SB.  ^  C.  54. 

navigation, 
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1835.      navigation,  and  all  other  powers  and  authorities  therein 
The  King     contained,  as  fully  in  every  respect  as  if  the  said  cuts 
against       and  canals  had  orix^inally  been  part  of  the  said  river 

The  Inhabit-  .      .  . 

ants  of  Dun  navigation,  and  had  been  inserted  in  the  said 
Barnby  Dun.  .  »     i  ^ 

several  and  respective  acts.     And  stat.  7  Cj.  4.  xcvu. 

adopts  in  as  full  a  manner  "  all  the  powers,  exemptions, 
penalties,  forfeitures,  rules,  remedies,  directions,  pay- 
ments, provisions,  matters,  and  things,"  contained  in  the 
former  acts.  If  there  is  any  difference  in  language 
between  this  and  the  clause  before  cited,  it  cannot  be 
supposed  that  there  was  a  difference  of  intention,  or  that 
the  works  to  be  made  under  the  last  act  were  meant  to 
be  more  amply  protected  than  the  previous  ones.  The 
navigation  of  the  river  itself  would  not  have  been  liable 
to  poor-rate:  when  the  company  abandoned  that  navi« 
gation,  it  is  presumable  that  they  would  do  so  on 
the  stipulation  that  the  new  cuts  which  were  substituted 
for  it  should  be  placed  on  the  same  footing  of  exemp- 
tion ;  and  the  language  of  the  statutes  corresponds  with 
this  presumption.  Some  question  may  arise  as  to  the 
meaning  of  the  words  "  shall  not  be  taxed  or  assessed 
Jbr  the  same,  or  the  profits  thereof,"  in  the  original 
clause  of  exemption  in  6  G.  2.  c.  9.  "  The  same"  evi- 
dently meant  something  more  than  "  the  profits."  It 
would  include  the  lands  taken  for  making  the  cuts,  side- 
cuts,  locks,  and  other  works  which  the  statutes  of  12  & 
13  G.  1.  authorised  the  two  original  companies  to  make, 
and  which  were  about  to  be  made  (and  in  particular,  as 
the  latter  statute  shews,  in  Bamhij  Dun),  when  the  acts 
passed.  It  is  clear  that  such  works  must  have  been  in 
existence  when  the  stat.  6  G.  2.  c,  9.  was  introduced ;  and 
they  required  the  protection  given  by  the  exempting 
clause  of  that  act.    "  The  same,"  then,  in  that  clause, 

extends 
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extends  to  all  the  rateable  things  which  the  act  recites  1835. 
to  have  been  formerly  vested  in  the  two  companies,  and     Xhe  Kino 
which  it  divides  into  shares,  to  be  held  by  the  united    _  against 

'  The  Inhabit- 

company.     All  those  things  were  exempted  from  poor-       ants  of 

Barney  Dun. 

rate,  except  in  Sheffield  and  Doncaster ;  and  the  sub- 
sequent acts  carry  on  the  exemption  as  to  all  similar 
property.    Rex  v.  The  Birmingham  Canal  Company  [a) 
is  in  some  respects  like  this  case,  but  is  no  authority  for 
the  present  rate.     That  decided  only  that  the  vested 
right  of  a  parish  to  rate  certain  works  was  not  affected 
by  a  statute  passed  merely  for  the  purpose  of  regulating 
the  management  of  the  property,  and  referring,  but  in 
general  terms,  to  two  former  acts,  one  of  which  modified 
the  right  of  rating  as  to  a  distinct  portion  of  that  pro- 
perty.   At  ail  events,  the  present  rate  is  bad,  so  far  as  it 
relates  to  the  tolls.    (The  further  question,  as  to  the 
mode  of  rating,  was  rendered  immaterial  by  the  opinion 
of  the  Court  on  the  first  point.) 

Sir  W.  TV.  Follett,^  Solicitor-General,  and  Du?idas, 
contra.  It  is  not  clear  that  the  word  "  same,'^  in  the 
clause  of  6  G.  2.  c.  9.,  relied  upon  as  giving  an  exemp- 
tion both  to  lands  and  tolls,  had  the  general  effect  con- 
tended for.  It  appears  to  have  been  intended,  by  that 
clause,  to  establish  certain  places  of  payment  for  the 
more  easy  ascertaining  and  collecting  of  what  was  to  be 
paid,  and  not  to  exempt  from  payment  at  all  places  but 
those.  The  principle  is  the  same  as  in  Rex  v.  The 
Leeds  and  Liverpool  Canal  Company  (6),  where  it  was 
held,  under  the  local  acts,  that  the  land  used  for  cuts  or 
other  works  was  to  be  rateable,  as  land,  throughout; 

(a)  2  B.  I  Jld.  570  (b)  5  East,  325. 

the 
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1835*      the  tolls  only  at  particular  places.    But  supposing,  in 
The  King  present  case,  that  the  lands  as  well  as  tolls  were 

against       exempted  by  the  statute  6  G.  2.  c.  9.,  the  exemption 

The  Inhabit-  r  J  ^  V 

ants  of  does  not  extend  to  works  made  subsequently,  and  under 
BARNar  Dun.       .  t-»  •    a       •  i 

other  statutes.    Frima  lacie,  the  company  were  rateable 

for  the  lands  occupied  by  them  in  each  parish  :  the  soil 
taken  by  them  under  the  powers  given  them  by  the 
statutes  was  originally  subject  to  rates,  and  would  have 
continued  so  unless  the  legislature  had  interfered.  The 
parishes,  then,  having  a  vested  right  in  such  rates,  it  is 
for  the  appellants  to  shew  clearly  how  the  right  is  taken 
away.  Even  the  clause  of  6  G.  2.  c.  9.  does  not  abolish 
it,  but  only  forbids  taxing  the  company  in  other  places 
than  those  named;  certainly  it  does  not  extend  to 
works  made  since  the  act.  The  subsequent  statute 
(1  &  2  G.  4.  c.  xlvi.)  enacts,  that  the  then  intended 
cuts  or  canals,  alterations  and  works,  shall  be  con- 
sidered and  taken  as  part  of  the  navigation  of  the 
river  Dun but  that  provision  of  itself  is  not  sufficient 
to  exempt  them  from  rates.  It  then  extends  to  those 
cuts,  canals,  alterations,  and  works,  some  provisoes, 
directions,  and  penalties  respecting  boatmen  and  others, 
and  for  the  benefit  and  protection  of  the  navigation; 
"  and  all  other  powers  and  authorities "  in  the  former 
acts  contained ;  but  none  of  these  expressions  import  a 
freedom  from  poor-rates.  "Powers  and  authorities" 
imply  something  to  be  done  by  the  parties :  the  question 
here  is  of  a  liability.  Where  the  legislature  has  in- 
tended to  give  any  exemption,  the  word  "  exemptions  " 
is  used ;  as  in  stat.  7  G.  4.  c,  xcvii,,  which,  however, 
does  not  extend  to  the  works  now  in  question :  nor,  if  it 
did,  is  the  word  so  unequivocal  as  to  be  conclusive 
against  the  power  of  rating  to  the  poor.    Rex  v.  The 

Bir- 
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Birmingham  Canal  Compamj  [a)  is  a  case  in  some  re-  1835. 
spects  very  like  this;  and  ihe  principles  of  construction     -phe  Kin& 
there  adopted  by  the  Court  are  in  favour  of  the  pre-  agaimt 

,  Thelnhabit- 

sent  respondents.    It  is  not  to  be  presumed  that  the       ants  of 
T     .  1  I'll  ,  •        .  Barnby  Dun. 

legislature  has  nitended  to  carry  on  the  exemption  given 

to  the  company's  works  from  time  to  time  as  they  were 

executed;  for  the  act  13  G.  2.  c.  20.,  under  which  the 

Stainforth  cu^was  made,  gives  no  kind  of  exemption; 

and,  therefore,  that  work  at  least  continued  unprotected 

for  almost  ninety  years. 

Lord  Denman  C.  J.  I  have  had  much  doubt  upon 
this  case  during  the  argument,  from  the  unwillingness 
I  feel  to  decide  a  question  of  this  kind  on  general  views. 
My  anxiety  has  been  to  determine  it  according  to  the 
words  used  in  the  several  statutes ;  and  I  think  the 
words  are  sufficient  to  exempt  the  company  from  pay- 
ment of  this  rate.  The  clause  relied  upon  for  that 
purpose  in  stat.  6  G.  2.  c,  9.  is  certainly  not  framed  in 
pertinent  terms.  It  provides  that  the  company  "  shall 
not  be  taxed  or  assessed  for  the  same,  or  the  profits 
thereof,  at  any  place  or  places  except  Sheffield  or  Don- 
cazter^^  the  statute  also  directing  that  books  of  account 
shall  be  kept  at  those  places ;  but  I  cannot  connect  the 
fact  of  rateability  with  the  mere  circumstance  of  making 
up  the  accounts.  The  words  "  taxed  or  assessed  for 
the  same,  or  the  profits  thereof,"  have  none  before  them 
with  which  "  the  same"  can  be  connected  ;  but  I  think 
the  expression  may  reasonably  be  construed  to  mean 
such  things  as  were  capable  of  producing  profits  liable 
to  rate;  and,  consequently,  that  the  clause  exempted 


(a)  'iB,^  Aid.  570. 


the 
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1835.       the  then  navigation  so  far  as  any  part  of  it  was  the 
The  Kino     subject  of  rate.    Then  the  question  is,  whether  that 
against       exemption  is  extended  to  the  works  now  in  question, 

The  Inhabit-  ^  .  M  ' 

ants  of  by  Stat.  1  &  2  G.  4.  c.  xlvi.  The  object  of  that  sta- 
Barnby  Dun.  .  i  i  i 

tute  is,  to  enable  the  company  to  abandon  some  parts 

of  the  existing  navigation,  and  to  make  new  cuts  and 
canals  in  lieu  of  them  :  as  a  compensation  for  the  ex- 
pense to  be  thus  incurred,  they  are  allowed,  when  the 
new  cuts  shall  be  complete,  to  take  certain  new  tolls  : 
and  it  is  further  enacted,  "that  the  intended  cuts  or 
canals,  alterations  and  works,  shall  be  considered  and 
taken  as  part  of  the  navigation  of  the  river  Du?t" 
Some  words  are  then  added  with  respect  to  the  continu- 
ance of  provisoes,  directions,  restrictions,  and  penalties, 
and  of  powers  and  authorities,  the  effect  of  which  may 
be  matter  of  considerable  doubt;  but  the  previous  words, 
incorporating  the  new  works  with  the  navigation,  are 
sufficient  to  extend  to  those  works  the  rights  which 
the  company  had  with  respect  to  the  former  naviga- 
tion. The  question  then  is,  what  privileges  are  con- 
ferred upon  those  works  by  their  being  incorporated 
with  the  navigation  ?  That  throws  us  back  upon  the 
clause  of  6  G.  2.  c.  9.,  which,  however  unhappily 
worded,  has  the  effect  of  exempting  the  navigation 
from  rates ;  and,  consequently,  these  new  works,  as  part 
of  the  navigation,  are  also  exempt.  It  is  said  that  there 
is  some  part  of  the  navigation  made  since  the  statute  of 
6  G.  2.,  and  before  that  of  1  &  2  G.  4.,  which  is  clearly 
not  protected  from  rates  ;  but  as  to  that  part  we  are  not 
now  called  upon  to  give  an  opinion.  The  works  now 
in  question  are  within  the  later  statute,  and  they  are 
substituted  for,  and  put  in  the  same  situation  with,  the 
property  exempted  by  the  act  of  George  the  Second. 

LiTTLEDALE 


IN  THE  Fifth  Year  of  WILLIAM  IV. 


561 


LiTTLEDALE  J.    I  am  of  the  same  opinion.    The  1835. 
Stat.  1  &  2  G.  4.  c.  xlvi.  substitutes  new  works  for  others 

The  King 

which  were  before  exempted.  The  clause  which  has  against 
been  referred  to  declares  that  the  intended  cuts,  ca-  ants  of 
nals,  alterations,  and  works  shall  be  considered  and  ■^^'^^^^ 
taken  as  part  of  the  navigation  of  the  river  Dun,  It 
goes  on  to  enact  that  the  provisoes,  directions,  re- 
strictions, penalties,  and  forfeitures  of  the  former  acts, 
respecting  boatmen,  masters  of  vessels,  or  others  em- 
ployed upon  the  said  river,  on  passing  the  locks  thereof, 
or  making  obstructions  therein,  or  in  any  other  respect  re- 
lating thereto^  or  for  the  benefit  or  protection  of  the  said 
navigation,  and  all  other  powers  and  authorities  therein 
contained,  shall  extend  to  the  said  cuts  or  canals,  alter- 
ations, and  works,  as  fully  in  every  respect  as  if  they 
had  originally  been  part  of  the  said  river  Dun  navigation. 
Then  do  these  words  give  an  exemption  from  rates? 
The  question  is,  whether  they  do  so  in  effect,  though 
the  word  exemption  "  is  not  introduced.  It  is  true 
that  a  right  of  rating  is  not  to  be  taken  away  except  by 
direct  provision  ;  but  it  is  not  necessary  that  the  very 
word  "exemption"  should  be  used.  I  think  that,  as 
the  new  works  contemplated  by  this  act  are  substituted 
by  it  for  the  old  navigation,  they  are  protected  by  the 
words  of  the  former  act  which  exempted  that  navigation 
from  rates. 


Williams  J.  Undoubtedly  the  appellants,  in  a  case 
like  this,  have  to  shew  that  they  are  exempted  from 
rates  by  some  express  law.  The  question  is,  whether 
the  two  statutes,  6  G.  2.  c.  9.  and  1  &  2  G.  4.  c.  xlvi., 
together  give  such  an  exemption  to  the  works  here 
rated.    It  is  true  that  "the  same"  in  stat.  6  G.  2.  c,  9. 

Vol.  II.  O  o  has 
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1835.      has  no  immediate  antecedent  to  which  it  can  apply; 

but  the  words  of  the  clause  are,  "  the  same  and  the 


The  King 

against       profits  thereof,*'  and  there  is  nothinff  but  the  navigation 

The  Inhabit-  .  ^  .  . 

ants  of  to  which  the  word  "  profits  '*  can  by  any  straining  be 
referred.  The  works  of  the  navigation,  therefore,  are 
the  subject  of  exemption  in  that  statute.  Then  does  the 
subsequent  act  extend  the  exemption  to  these  new  cuts  ? 
If  the  question  had  turned  merely  on  the  general  words, 
*'all  and  every  the  provisoes,  directions,**  &c,,  among 
which  the  word  exemptions'*  is  not  found,  I  should  have 
had  a  difficulty  in  saying  that  the  clause  applied  to  any 
thing  more  than  regulations  as  to  the  navigating  of  the 
river.  But  we  find  also  that  the  new  cuts  and  other 
works,  when  made,  become  identically  part  of  the  navi- 
gation of  the  Du?i..  They  become  so  in  one  respect, 
by  being  exempted  from  taxation  except  at  Do?icaster 
and  Sheffield.  This,  therefore,  appears  to  me  a  sufficient 
exemption,  without  considering  what  may  be  meant  by 
the  larger  and  more  doubtful  words. 

Order  of  sessions  confirmed. 


Wednesdayy 
January  21st. 


The  King  against  The  Inhabitants  of  Cartmel. 


QN  appeal  against  an  order  of  two  justices  for  re- 
moving Robert  Armer  from  the  township  of  Burton 
in  Westmoreland,  to  the  parish  of  Cartmel  in  Lancashire, 


A  parish  was 
divided  into 
several  town- 
ships, each 
supporting  its 
own  poor,  and 
having  separate 

poor-rates  and  overseers ;  and  there  were  no  overseers  or  poor-rate  for  the  whole  parish.  A 
district  of  waste  land  in  the  parish,  bounded  by  the  sea  and  some  of  the  townships,  but  not 
shewn  to  be  included  in  any  of  the  townships,  had  been  inclosed  under  an  act  of  parliament 
and  an  award  of  commissioners  founded  thereon ;  and,  under  that  act  and  award,  it  contri- 
buted in  certain  proportions  to  the  several  rates  of  all  the  townships.  A  pauper,  who  had 
gained  a  settlement  in  the  district,  was  removed  to  the  parish  generally.  On  appeal  by 
all  the  churchwardens  and  overseers  of  all  the  townships,  describing  themselves  as  the 
churchwardens  and  overseers  of  the  parish :  Held,  that  the  order  of  removal  was  bad. 

the 
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the  sessions  confirmed  the  order,  subject  to  the  opinion  1835. 
of  this  Court  upon  the  following  case.  ~ 

*  ^  The  Kino 

The  settlement  relied  upon  by  the  respondents  was  against 

^  ^  The  Inhabit- 

by  hiring  and  service  at  East  Plain,  in  1822.    East       ants  of 

Plain  was,  before  the  act  of  parliament  and  award  herein- 
after mentioned,  part  of  a  salt  marsh  formed  by  the 
gradual  retiring  of  the  sea,  but  occasionally  overflowed 
by  the  tide,  which  salt  marsh  was  part  of  the  waste  lands 
within  the  parish  of  Cartmel,  and  is  bounded  on  the  one 
side  by  the  sea,  and  on  the  other  by  the  ancient 
inclosed  lands  of  the  townships  of  Lower  Halker  and 
Lo'isoer  Allithwaite,  both  within  the  said  parish  of  Cartmel : 
but  whether  East  Plain  was  within  or  formed  part  of 
either  of  those  townships,  or  was  within  or  formed  part 
of  any  of  the  other  five  townships  hereinafter  mentioned 
in  the  said  parish,  no  other  evidence  was  given  than 
its  local  situation,  as  above  set  forth,  and  the  act  of 
parliament  and  award  hereinafter  mentioned.  There 
are  in  the  parish  of  Cartmel  seven  townships;  viz. 
Upper  and  Lower  Holker,  Upper  and  Lower  Allithwaite, 
Broughton,  Stavelei/,  and  Cartmel.  Each  of  them  main- 
tains its  own  poor  separately,  and  has  a  separate  poor- 
rate,  and  separate  overseers.  All  the  lands  in  the  parish 
(except  it  be  the  said  salt  marsh  which  East  Plain  is 
part  of)  are  comprised  within  one  or  other  of  these 
townships.  There  are  no  overseers  of  the  poor  for  the 
parish  at  large,  nor  have  any  ever  been  appointed  ; 
neither  is  there,  or  has  there  ever  been,  any  poor-rate 
for  the  parish  at  large,  or  any  parochial  funds  out  of 
which  the  poor  can  be  maintained.  The  notice  of 
appeal  against  the  order  of  removal  was  signed  by  all 
the  churchwardens  and  all  the  overseers  of  the  poor 
of  all  the  said  townships  respectively,  wherein  they  de- 
O  o  2  scribed 
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1835.       scribed  themselves  as  the  churchwardens  and  overseers 

'  ~  of  the  poor  of  the  parish  of  Cartmel :  and  the  appeal 
The  King  1.1  11 

againsi       was  entered  as  that  of  the  churchwardens  and  overseers 

The  Inhabit- 
ants of       of  the  poor  of  the  parish  of  Cartmel,    The  pauper  was 

ARiMEL.     (delivered  to  the  overseer  of  the  township  of  Lower 
Holker^  with  whom  he  still  remained. 

By  Stat.  36  G.  3.  c,  64.  (private),  "  for  improving,  di- 
viding, and  inclosing,  the  commons,  waste  grounds,  and 
mosses,  in  the  parish  of  CartmeV  (which  act  was  made 
part  of  the  case),  it  was  enacted  that  the  commissioners 
appointed  by  the  said  act  should  draw  up  an  award 
which  should  specify  and  direct  in  what  township  or  di- 
vision within  the  said  parish  of  Cartmel  the  several 
messuages,  tenements,  lands,  mosses,  and  hereditaments, 
which  should  be  exchanged,  divided,  or  allotted,  by 
virtue  of  that  act,  should  lie  or  be  parcel,  and  should  be 
charged  and  pay  all  such  taxes  and  assessments  as  should 
become  due  and  payable  in  respect  thereof. 

The  commissioners,  in  1809,  made  their  award, 
which,  after  allotting  ^ast  Plain  to  certain  persons, 
went  on  to  order,  —  "  That  the  said  allotment  or  parcel 
of  ground  shall,  from  time  to  time,  and  at  all  times  here- 
after, be  subject  to  and  charged  and  chargeable  with  the 
payment  of  such  proportion  of  all  rates,  taxes,  and 
assessments,  parliamentary,  parochial,  or  otherwise,  out 
of  the  yearly  value  thereof,  to  the  several  townships  or 
divisions  within  the  said  parish  of  Cartmel^  as  are  herein- 
after mentioned;  (that  is  to  say,)  to  the  township  or 
division  of  Broughton,  after  the  rate  of  two  thirteenth 
parts  or  shares  of  the  whole  annual  value  thereof,"  &c. 
(the  case  then  proceeded  to  state  the  proportions  in 
which  East  Plain  was  directed  by  the  award  to  contri- 
bute to  the  other  townships  respectively),    such  several 

rates 
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rates  or  assessments  to  be  made  in  proportion  as  the 
said  allotment  bears  in  value  with  the  estates  of  other 
proprietors  in  the  said  several  townships  or  divisions." 
Since  the  making  of  the  above-mentioned  award,  the 
poor-rates,  in  respect  of  East  Plain,  have  been  paid  to 
the  several  townships  within  the  parish  of  Cartmel,  in 
the  proportions  named  in  the  award.  Thus,  if  there  be 
a  rate  of  6d.  in  the  pound  on  the  annual  value  of  lands 
in  the  township  of  BrougJiton,  then  East  Plain  pays  to 
the  overseer  of  the  poor  for  the  township  of  Broughton 
a  rate  of  Qd,  in  the  pound  on  two  thirteenth  parts  of  the 
annual  value,  and  so,  mutatis  mutandis,  of  the  other 
townships. 

On  these  facts  the  appellants  contended  that,  as  East 
Plain  was  a  part  of  a  marsh  which  was  derelict  of  the 
sea,  and  which  marsh  abutted  on  the  townships  of  Lower 
Holker  and  Lower  Allithwaife,  East  Plain  was  situate 
within  one  or  other  of  those  townships,  and  that  the 
respondents  ought  to  have  ascertained  within  which  of 
them  it  was  situate,  and  to  have  removed  accordingly; 
and  that  a  removal  to  a  parish  which  had  no  poor-rate 
and  no  overseers  was  bad.  But  the  sessions  held  that, 
as  East  Plain,  where  the  pauper  gained  a  settlement, 
was  within  the  appellant  parish  of  Cartmel,  it  was  for 
the  appellants  to  shew,  not  merely  that  there  was  no 
poor-rate  made,  and  no  overseer  ever  appointed  for  the 
parish  at  large,  but  that  East  Plain  was  within  some 
one  or  other  of  the  seven  townships ;  and  they  were  of 
opinion  that,  as  far  as  appeared,  it  might  be  within  none 
of  those  townships,  although  it  was  within  the  parish  of 
CartmeL'  They  therefore  confirmed  the  order. 


1835, 


The  King 
against 
The  Inhabit- 
ants of 
Caktmel. 


Go  3 


Armstrong 
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1835. 

The  Kino 
against 
The  Inhabit- 
ants of 
Cartmel. 


Armstrong  in  support  of  the  order  of  sessions.  The 
onus  of  shewing  that  the  party  is  improperly  removed 
lies,  in  this  case,  on  the  appellants,  a  prim^  facie  case 
having  been  established  by  the  respondents,  who  have 
shewn  that  East  Plain  is  within  the  parish  of  Cartmel, 
The  overseers  are  created  officers  for  the  parish  by 
Stat.  43  Eliz,  c.  2.  5. 1. ;  and  stat.  13  &  14  C.  2.  c.  12. 
s,  1 .  directs  the  removal  to  the  parish.  In  Rex  v.  Kirhhy 
Stephen  (a)  there  was  an  order  of  removal  to  the 
"  parish  of  KirJchy  Stepheny"  which  contained  ten  town- 
ships maintaining  their  own  poor,  one  named  also 
Kirhhy  Stephen  ;  and  there  it  was  held,  that  this  town- 
ship must  be  considered  the  parish  meant  by  the  order; 
and  the  removal,  having  in  fact  been  made  to  the  town- 
ship, and  not  being  appealed  against,  was  held  good; 
and  Lord  Mansfield  said,  that  the  township  was  as  a 
parish  for  this  purpose.  So  here  the  Court  will  apply 
the  removal,  which  is  nominally  to  the  parish,  to  such 
township  as  East  Plain  belongs  to.  Although  East  Plain 
does  not  raise  a  poor-rate,  eo  nomine,  yet  it  contributes 
rateably  to  each  township ;  and  therefore  the  pauper  must 
be  removeable,  at  any  rate,  to  some  one  of  the  townships. 
\Williams  J.  That  would  not  sanction  this  order  of 
removal.]  Suppose  East  Plain  were  not  within  any  town- 
ship, it  is  still  in  the  parish  of  Cartmel.  Or  suppose  it 
necessarily  to  be  in  some  one  of  the  townships;  on  whom 
does  the  onus  lie  of  avoiding  the  present  removal,  by 
shewing  to  which  township  the  removal  ought  to  have 
been  made?  I  Williams  J*  You  are  to  give  evidence  to 
sustain  your  order.  There  are  no  overseers  on  whom 
this  order  can  be  binding.]    Then  overseers  should  be 


(a)  Burr,  S.  C.  664. 


appointed. 
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appointed.  The  place  is  not  extra-parochial,  whether 
the  settlement  be  in  East  Plain  merely,  or  in  the  parish 
generally ;  Rex  v.  Crowland  (a).  Prima  facie,  the  pa- 
rish is  liable.  \_LittIedale  J.  There  is  no  doubt  a  great 
difficulty;  but  it  is  like  the  case  of  roads  lying  between 
parishes,  and  repaired  by  all  the  parishes  adjacent  to 
them,  so  that  it  is  questionable  in  what  parish  they  are; 
there,  in  the  case  of  an  indictment  for  non  repair,  the 
prosecutor  has  to  shew  in  what  parish  they  lie.] 

Peel^  contra,  after  stating  that  the  parties,  with  the 
view  of  precluding  further  litigation,  were  desirous  of 
having  the  decision  of  the  Court,  whether  the  pauper 
was  not  settled  in  one  of  the  townships,  and  which,  was 
stopped  by  the  Court. 

Lord  Denman  C.  J.  It  is  impossible  to  say  how  the 
matter  may  turn  out  on  further  inquiry.  The  mere 
fact  of  the  inclosure  is  not  sufficient  to  guide  us.  But, 
at  all  events,  we  must  see  that  no  party  is  called  on 
to  do  that  which  he  is  not  bound  to  do. 

LiTTLEDALE  and  WiLLiAMS  Js.  coucurred. 

Order  of  sessions  quashed. 

(a)  SB.^C.  711. 


1885. 

The  King 
against 
The  Inhabit- 
ants of 
Cartmel. 
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Wednesday/, 
January  21st. 


The  King  against  William  Dunsford. 


appeal  by  William  Dunsford  against  a  rate  made 
for  the  relief  of  the  poor  of  the  parish  of  Moncldon 
Farleigh,  in  Wiltshire,  wherein  the  appellant  was  rated 
for  a  stone  quarry  and  land,"  the  sessions  confirmed 
not  on  the  sub-  the  rate,  subject  to  the  opinion  of  this  Court  upon  the 
nrtuf  following  case:- 


Whether  any 
excavation  in 
the  earth  be  a 
mine  or  not, 
depends  upon 
the  mode  in 
which  it  is 


The  appellant  is  an  occupier  of  a  quarry  in  the 

The 


^offree-   P^^"^*^      the  moutli  of  the  quarry.    The  land  on  each 


the  sessions  are 
to  apply  that 

principle,  and  parish,  from  which  quarry  freestone  is  obtained. 

to  find  as  a 

fact  whether  it  quarry  is  not  open  like  a  pit,  and  is  approached  by  a 

be  a  mine  or  t        r          i      i  •  i 

not.  waggon-way  extendmg  from  the  highway,  about  300 

where  an    '  yards  in  length,  and  communicating  with  an  inclined 

occupier  of  a 
quarry 

for"it  InYfor^  ^^^^       ^^^'^  waggon-way,  in  extent  about  two  acres, 

the  land  ad-  jg  applied  to  the  Durpose  of  depositinsj  the  rubble  and 

jacent  used  for  ^                         r     r                  r  o 

depositing  the  waste  materials  from  the  quarry.    A  shaft  was  formerly 

rubbish  from 

the  quarry,  and  sunk  into  the  quarry,  but  was  found  to  be  useless,  and 

the  sessions 

confirmed  the  IS  now  filled  up ;  and  the  quarry  is  entered  by  a  level. 

rcase!"inwhich  The  freestone  lies  in  layers  about  twenty-four  feet 
thick :  above  the  layers  of  freestone  is  a  layer  of  rubble 
and  ragstone,  and  beneath  the  layers  of  freestone  is 
coarse  hard  stone.    A  layer  of  freestone,  when  once 


it  was  found 
that  he  occu- 
pied such 
"  quarry,"  and 
the  method  of 


working  it  was 

particularly  de-  entered  upon,  is  followed  out :  the  ragstone  above, 
which  forms  the  ceiling,  being  supported  by  pillars  of 
freestone  left  for  the  purpose.  One  of  the  excavations 
pursues  the  course  of  the  layer  ninety-seven  yards  under 
ground.  The  workmen  work  by  candlelight  only. 
They  are  not  common  labourers,  but  men  skilled  in  the 


the  question 
left  to  this 
Court  was, 
whether  the 
land  and  ex- 
cavation were 
legally  exempt 
from  poor-rate, 
this  Court  sent 
back  the  case, 

on  the  ground  that  it  was  for  the  sessions  to  find  whether  it  was  a  mine  or  not. 


business 
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business  of  excavating.  It  requires  three  years'  practice  1835. 
to  make  what  is  called  a  good  quarryman.    Skill  and  ^  ' 

judgment  are  necessary  in  excavating  the  freestone,  against 

DuNSFOED. 

particularly  with  respect  to  the  pillars  which  are  left  to 
support  the  superincumbent  soil.  The  tools  used  are 
pickaxes,  wedges,  and  an  axe  for  squaring.  Rollers  and 
cranes  are  used  to  raise  the  stone  into  waggons,  and 
sledges  to  drive  the  wedges  and  rollers.  Saws  are 
also  used  to  cut  the  stone  into  square  masses.  The 
first  process  is  "  picking,"  which  consists  in  tracing  out 
the  layers  gf  freestone :  next,  "  jadding,"  which  consists 
in  removing  the  part  of  the  layer  which  is  loose.  The 
freestone  is  then  split  from  the  rock,  and  then  squared. 
Waggons  are  backed  into  the  entrance  of  the  quarry, 
down  the  level  under  ground,  to  the  spot  where  the 
stone  is  brought,  and  raised  by  cranes  and  rollers. 
Steam-engines  are  not  used,  nor  gunpowder  for  blasting; 
nor  are  there  any  air  passages,  or  tunnels,  or  gate-heads. 
One  passage  is  kept  open  until  the  stone  is  exhausted, 
and  then  another  opened.  The  quarry  is  worth  from 
300/.  to  400/.  a  year.  The  greater  part  of  the  surflice  of 
the  soil  above  the  quarry  is  cultivated  and  occupied  by 
another  person,  who  is  rated  for  it.  The  question  for  this 
Court  was,  whether  the  land  and  excavation  above  men- 
tioned were  or  were  not  legally  exempt  from  poor-rate. 

Sir  W.  W,  Follett,  Solicitor-General,  and  CJiannell^ 
in  support  of  the  order  of  sessions.  The  sessions  having 
confirmed  the  rate  as  to  both  the  land  and  the  exca- 
vation, every  fact  must  be  presumed,  in  favour  of  the 
rate,  which  could  be  found  as  a  fact  by  them.  As 
to  the  land,  no  question  arises;  the  only  question  re- 
maining,  therefore,  is  that  of  amount.    As  to  the 

excavation^ 
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1835.      excavation,  the  rate  will  be  resisted  on  the  ground 
that  it  is  a  mine.     It  is,  perhaps,  too  late,  since  the 

The  King 

against       decisions  in  Rex  v.  Sedgley  («)  and  Rex  v.  Brettell  (5), 

DuNSFORD.  1    p  T  1  •!•  r>  •  1 

to  contend  tor  the  rateability  or  any  mines  except  coal 
mines.  But  Lord  Tenterdenh  language  in  Rex  v.  Sedg- 
ley (c)  shews  that  the  question,  whether  any  given  exca- 
vation be  a  mine  or  not,  is  one  of  fact ;  and,  that  being 
so,  this  Court,  after  the  confirmation  of  the  rate  by  the 
sessions,  will  not  examine  the  evidence,  in  order  to 
determine  whether  the  finding  was  correct  or  not.  At 
the  utmost,  the  Court  can  only  enquire  whether  it  was 
impossible,  upon  the  facts  stated,  that  this  should  be 
a  mine ;  and,  if  there  be  no  such  impossibility,  they 
will  confirm  the  finding.  Besides  the  inference  which 
arises  from  the  confirmation  of  the  rate,  the  case  in  terms 
states  that  this  was  a  quarry.  Rex  v.  Sedgley  {a)  does 
not  assist  in  determining  the  fact  any  further  than  by 
establishing  the  principle,  that  the  true  criterion  is,  not 
what  material  is  taken  out,  but  the  method  of  work- 
ing. In  Rex  v.  Brettell  {b)  the  Court  certainly  did  de- 
termine, in  opposition  to  the  finding  of  the  sessions, 
that  the  excavation  was  a  mine :  but  their  attention  was 
not  sufficiently  confined  to  the  circumstance  that  the 
question  was  one,  not  of  law,  but  of  fact.  The  at- 
tempt in  the  latter  case  was  to  obtain  a  reconsideration 
of  the  principle  of  estimating  the  fact,  which  had 
been  laid  down  in  Rex  v.  Sedgley  (a),  and  also,  if  pos- 
sible, to  show  that  that  principle  was  inapplicable.  {^Wil- 
liams J.  This  Court  has  not  always  required  that  the 
sessions  should  decide  as  to  occupation.    In  a  case  {d) 

(a)  2B.  4;  Ad.  65.        {b)  3  B.  4;  Ad.  424.        (c)  2  B.  4;  Ad.  73. 

(d)  Rex  V.  St.  Mary  the  Less,  Durham,  4  T.  It.  479.  ;  and  see  Lord 
Kenyons  judgments  in  Rex  v.  Field,  5  T.  R.  591.,  and  Rex  v.  Whittle- 
bury,  6  T.  R.  466. 

where 
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where  the  sessions  positively  found  that  a  party  rated  1835. 

was  not  an  occupier,  and  then  stated  the  facts  from 

.  .  .  ^^^^ 

which  they  drew  their  conclusion.  Lord  Keiiyon  said,  against 

DUNSFORD. 

"  If  the  sessions  had  confined  themselves  to  the  finding 
of  the  fact  of  occupation  on  the  face  of  their  order,  the 
consequence  stated  would  have  followed  :  but  that  is  the 
very  question  which  they  have  left  for  the  decision  of 
this  Court."  ....  "  They  have  stated  all  the  facts 
which  were  necessary  to  enable  us  to  draw  the  con- 
clusion in  law."]  It  is  true  that  the  Court  will  decide 
whether  facts  found  by  the  sessions  justify  the  legal 
inference  as  to  occupation :  but  the  question,  whether  a 
particular  excavation  be  a  mine  or  not,  is  itself  one  of 
fact.  This  Court  can  have  only  imperfect  materials  for 
determining  such  a  question  of  fact ;  they  have  not  the 
proper  witnesses  before  them,  and  are  necessarily  without 
the  requisite  local  knowledge.  But,  even  supposing  the 
question  of  fact  open,  the  decision  must  be  in  favour  of 
the  rate.  (They  then  proceeded  to  argue  that  the  work 
in  question  was  not  a  mine ;  and  they  mentioned  Rex 
V.  Alberbury  (a),  Rex  v.  Woodland  (b),  Rowls  v.  Gells[c)^ 
Rex  V.  Sedgley  [d\  Rex  v.  Brettell{e),  Rex  v.  The  Bap- 
tist Mill  Company  (g).  But  on  this  point  the  Court 
gave  no  decision.) 

Sir  John  Campbell  and  Bi?igham,  contra.  The  ques- 
tion whether  this  be  or  be  not  a  mine,  is  one  which  this 
Court  will  decide  upon  the  facts  stated  in  the  case,  in 
conformity  with  the  course  adopted  in  Rex  v.  Alber- 
bury  (a),  Rex  v.  Woodland  {b),  Rex  v.  Brown  (/z),  Rex  v. 

(a)  1  East,  534.  (6)  2  East,  164. 

(c)  2  Cowp.  45 1 .  {d)  2B.      Ad.  65. 

(e)  3  B.     Ad.  424.  (g)  1  M.  ^-  5'.  612. 

[h)  8  East,  528. 

Sedgley, 
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1835.       Sedglei/  {a),  and  Rex  \,  BreUell{b).    It  is  true  that  in 

;  Hex  ^ ,  Sed^ley  ia)  the  decision  of  this  Court  coincided 

The  Kino         ^  &  ^  W     ^  ^ 

against       with  that  of  the  sessions  ;  but  the  finding  of  the  sessions  i 

PUNSFORD. 

was  not  insisted  upon  in  the  argument,  nor  made  a  j 

ground  of  the  decision.    Afterwards,  in  Rex  v.  Bret-  \ 

tell  (b),  this  Court  reversed  the  decision  of  the  sessions,  ; 
though  the  counsel  in  support  of  the  order  attempted 

there,  as  here,  to  exclude  the  discussion  on  the  merits,  j 

by  treating  the  question  as  one  of  fact  conclusively  de-  j 

cided  by  the  sessions.    Besides,  the  sessions,  here,  do  j 

not  find  this  to  be  a  mere  quarry ;  nor,  if  they  did  so,  j 

would  that  finding  be  conclusive,  for  it  may  still  be  a  | 

mine.    But  their  finding  merely  amounts  to  this ;  they  i 

state  the  facts  and  send  the  statement  here,  in  order  | 

that  this  Court  may  decide  whether  those  facts  bring  the  I 

case  within  the  interpretation  which  has  been  given  to  ' 

the  legislative  exemption  of  mines.    It  is,  therefore,  a  | 

question  of  lav/,  not  of  fact;  or,  at  least,  a  mixed  question,  j 

like  occupation.  It  is  very  important  that  this  Court  ' 
should  decide  upon  the  present  question,  in  order  to 

secure  uniformity  in  the  decisions  upon  these  points,  and  \ 

to  prevent  minute  distinctions  being  taken.    Assuming  i 

that  the  question  is  for  this  Court,  the  excavation  here  was  | 
clearly  a  mine.  (The  argument  on  this  point  is  omitted.) 

I 

Lord  Denman  C.  J.  The  case  of  Rex  v.  Sedgley  [a)  '| 

cannot  be  questioned.    It  was  decided  after  deliberation,  \ 

and  subsequently  recognised  in  Rex  v.  Brettell  (b).    We  i 

are  therefore  bound  by  the  decision.  But  the  question  ^ 
here  is,  whether  the  Court  of  Quarter  Sessions,  who 

were  to  take  that  decision  as  their  guide,  have  done  so,  ^ 

as  far  as  they  should.    Lord  Tenterden,  in  his  judgment  '] 

(a)  2B.  4;  Ad,  65.                    (b)  S  JB.  ^  Ad,  424.  j 

■1 

m  \ 
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in  Rex  \.  Sedgley  [a)^  says,  of  the  question  whether  or  1835. 
not  the  work  be  a  muie,  that  it.  "  perhaps,  is  rather  a       "  IT"" 

'  .It'  jhe  King 

question  of  fact  than  of  law."    The  legal  principle  is,  against 

DUNSFORD. 

that  the  method  of  working  is  to  be  looked  to;  but  it  is 
for  the  sessions  to  apply  the  legal  principle  to  the  find- 
ing of  the  fact.  Had  they  found  that  this  was  or  was 
not  a  mine,  the  finding  would  have  bound  us.  They 
have  indeed  found  that  the  work  is  a  quarry,  but  they 
have  not  negatived  its  being  a  mine.  They  have  con- 
firmed the  rate :  but  still  they  have  put  the  question  to 
this  Court,  and  have  avoided  saying  whether  the  work  be 
or  be  not  a  mine.  This  Court  must  refuse  to  decide 
that  question  :  we  must  lay  down  the  law,  and  call  upon 
the  sessions  to  find  the  fact.  The  case  must,  therefore, 
be  reheard,  and  the  sessions  must  apply  to  it  the  in- 
formation which  they  possess,  and  their  knowledge  of 
the  English  language.  In  this  case,  they  have  sent  us 
only  evidence  as  to  a  fact. 

LiTTLEDALE  J.  The  cascs  of  Ttex  V.  Sedgley  {h)  and 
Rex  V.  Brettell  {c)  have  decided  that  the  substance 
obtained  is  unimportant,  and  that  the  important  question 
is  the  oiode  of  getting  it.  Then  it  becomes  a  question 
of  fact  whether  this  be  a  mine  or  not.  That  the  ses- 
sions have  not  decided,  but  have  sent  it  for  the  decision 
of  this  Court.  If,  in  fact,  this  be  a  mine,  it  is  exempt 
from  rate.  The  sessions  are  to  determine  whether  the 
method  in  which  it  is  worked  shews  it  to  be  a  mine. 
There  is  no  difficulty  here,  except  that  arising  from  the 
extension  of  the  quarry  into  ninety  yards  of  subter- 
raneous works.    Suppose  the  extension  had  been  for 

(a)  2  B.     Ad.  73.       (b)  '2B.^  Ad.  65.        (c)  3  B.  ^  Ad.  424. 

twenty, 
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1835. 


The  King 

against 

DUNSFORD. 


twenty,  or  ten  yards  only,  what  would  have  been  the 
character  of  the  work  ?  How  can  we  say  that  such  a 
question  is  matter  of  law  ?  It  must  be  decided  by  the 
sessions. 


Williams  J.  I  am  of  the  same  opinion.  The  case 
of  Bex  V.  Sedgley  [a)  was  carefully  considered,  both  at 
the  time,  and  afterwards  in  Rex  v.  Brettell  {h) ;  these 
cases  are,  therefore,  binding  authorities.  It  is  im- 
material now  to  say  what  doubts  I  might  have  felt  in 
such  cases  as  Rex  v.  Woodland  (c),  and  others.  It  is 
not  suggested  that  there  can  be  involved  in  the  present 
question  any  principle  of  law  but  one,  namely,  that  the 
criterion  is,  not  what  is  earned,  but  how  it  is  earned. 
If  so,  the  sessions  in  each  case  are  to  consider  whether, 
applying  that  rule,  they  are  satisfied  that  the  excavation 
is  a  mine,  or  not.  If  this  Court  were  to  enter  into  that 
question,  the  discussions  would  be  interminable.  I 
hope  that  the  sessions,  having  now  the  rule,  will  exercise 
their  judgment,  and  apply  that  rule  to  the  facts. 

Case  sent  back  to  the  sessions  {d). 

(a)  2B.  ^  Ad.  65.  (b)  3  B.  ^  Ad.  424.  (c)  2  East,  164. 

{d)  On  the  re-hearing,  the  sessions  found  that  the  excavation  was  a 
mine. 
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In  the  Matter  of  Charles  Walmsley,  Gent.,  Thursday, 

January  22d. 

One,  &c. 

A RULE  was  obtained  in   last  Michaelmas   term  A  trustee  de- 
livered to  his 

{November  7th),  caUing  upon  Charles   Walmsley,  attorney,  acting 

p    1  .     ^  .  .       ,  P  in  that  cha- 

an  attorney  oi  this  Court,  residing  in  the  county  oi  racter,  papers 

Chester,  to  shew  cause  why  he  should  not  deliver  to  Jri^t "ffa^s^^^ 

Moses  Hadfield  or  his  attorney,  upon  oath,  all  title-  him,^,""'^"^ 

deeds,  books,  accounts,  papers,  and  writings  in  his  some  beneficial 

'  '   r  r      '  &  interest  in  the 

custody  or  power,  belonging  to  the  late  John  Braddock  trust  property. 

A  bill  in  equity 

Esq.,  deceased,  or  to  his  trust  estate,  or  affairs.     By  was  filed 
the  affidavits  on  which  the  rule  was  granted,  the  fol-  trusted,  and 
lowing  facts  appeared  :  —  Mr.  Braddock  devised  all  his  aftorneVand 
real  and  personal  estate  to  Moses  and  George  Hadfeld,  i^n^VesS' for 
their  heirs,  executors,  &c.,  upon  trusts  for  the  benefit  » discovery  of 

'  the  property ; 

of  his  daunrhters  for  their  respective  lives,  and  after-  whereupon  the 

^  ^         _  ^  ^  ^     trustee  de- 

wards  for  their  children,  and  appointed  the  devisees  his  manded  the 

Tx     T    T  •  1       •  11  papers  of  the 

executors.    He  died  in  1816,  leaving  three  daughters;  attorney  for  the 

one  of  whom  married  the  above-mentioned  Charles  pari^i^his  ac-" 

Walmsleij.    George  Hadjield  died  in  1831.     He  was  in  pSiffs^ave 

all  material  respects  the  acting  trustee  durinjy  his  life,  the  attorney 

^  °  o  '   notice  to  retain 

and  employed  Mr.  Walmsley  as  attorney  in  the  trust  ^^em^  wh^ch 
affairs  and  management  of  the  estate.  After  G.  Hadjield's  trustee  obtained 

,  a  rule  nisi  in 

death,  Moses  Hadjield  took  up  the  execution  of  the  trusts,  this  (^ourt  for 

and  continued  to  employ  Walmsley  as  attorney  therein;  theVa^ersto 

and  he,  in  the  course  and  by  reason  of  such  employ-  the^rule,!"!  '^^ 

ment,  became  possessed  of  books  of  account,  deeds,  and  ^^^^  ^{nlhs 

chancery  suit, 

at  the  instance  of  the  plaintiffs,  that  the  attorney,  within  seven  days  after  service  of  the 
order,  should  deposit  the  papers  -with  his  clerk  in  court.  On  cause  being  shewn  soon  after- 
wards against  the  rule  in  this  Court,  it  did  not  appear  whether  or  not  the  attorney  had  yet 
complied  with  the  order  in  Chancery,  the  time  for  filing  affidavits  in  answer  to  this  rule 
having  expired  before  the  time  for  depositing  the  papers  :  but,  inasmuch  as  the  attorney  was 
compellable  by  attachment  to  deposit  them,  this  Court  discharged  the  rule. 

Other 
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1835.      other  documentSj  formerly  the  testator's.   In  Easter  term, 
1834,  Samuel  Walmsley  and  Margaret  his  wife,  one  of 

In  the  Matter  of  . 

Walmsley.  the  daughters  of  the  said  testator  John  Braddock^  filed 
a  bill  in  Chancery  against  Moses  Hadfield^  and  against 
Samuel  Hadjield,  who  was  executor  (with  the  said 
Moses)  of  George  Hadjleld^s  will,  praying  a  discovery  of 
all  the  real  and  personal  estate  and  effects  which  were 
of  the  said  John  BraddocJc  at  the  time  of  his  death, 
and  of  the  subsequent  receipt  and  application  of  the 
rents,  profits,  &c.  ;  and  that  an  account  might  be 
taken,  &c.  Charles  Walmsley  and  his  wife  were  made 
defendants  in  the  suit.  In  March  1834,  Moses  and 
Samuel  Hadjleld  demanded  of  C.  Walmsley  all  the  docu- 
ments in  his  hands  relating  to  Mr.  Braddock^s  affairs, 
stating  that  they  did  so  in  consequence  of  the  proceeding 
in  Chancery.  Some  of  the  papers  were  accordingly  de- 
livered to  them,  but  others  Mr.  Walmsley  retained. 
These  were  again  demanded  in  August  1 834,  but  without 
success ;  and,  in  September,  notice  was  given  to  Walmsley 
on  the  part  of  Moses  Hadfieldj  that  applications  would 
be  made  to  the  Court  of  Chancery  and  Court  of  King's 
Bench  to  compel  a  delivery  of  the  papers ;  and,  further, 
that  Moses  Uadfield  was  ready,  on  receiving  Walmsley^s 
bill,  to  pay  any  proper  costs  and  charges  for  which  he 
miorht  claim  a  lien.  No  answer  was  given.  Moses  Had" 
Jleld  now  stated  that  the  papers  (as  he  was  advised  and 
believed)  were  material  in  order  that  he  might  pass  his 
accounts  as  trustee  and  executor. 

The  affidavits  filed  by  Charles  Walmsley  stated  that,  of 
the  parties  made  defendants  in  the  Chancery  suit,  he  and 
his  wife  and  children,  ^ixid  Charles  Binns  Siudi  his  wife,  were 
the  only  persons  interested  in  the  estate  of  Mr.  BraddocJc, 
That  he,  Charles  Walmsley,  had  offered  Messrs.  Hadjield 

every 
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every  requisite  information  in  his  power  for  their  putting  1835. 
in  their  answers  and  making  up  their  accounts.    That  ^ 

°     ^  In  the  Matter  of 

the  documents  in  question  were  necessary  to  enable  him,  Walmsley. 
Walmsley,  to  make  up  his  own  account  (for  which  he  was 
liable  to  be  called  upon)  of  the  monies  received  and  paid 
by  him  in  respect  of  Mr.  BraddocJcs  estate.  That  long 
before  he  was  served  with  the  rule  nisi  in  this  matter,  the 
complainants  in  the  Chancery  suit  had  given  him  notice 
to  retain  all  deeds,  books,  accounts  &c.,  belonging  to 
Braddock  or  his  estate,  in  consequence  of  which  he  had 
retained  the  remaining  part  of  the  said  deeds  &c.,  for 
the  benefit  of  the  estate,  so  that  the  same  might  be 
made  available  to  the  said  suit  and  the  parties  interested 
therein.  That  on  the  30th  of  last  October  his  agents 
in  the  suit  received  notice  from  the  plaintiffs  in 
Chancery,  of  a  motion  to  be  made  by  them  before 
the  Master  of  the  Rolls  in  the  ensuing  term,  for  an 
order  upon  C.  Walmsley  to  produce  and  leave  with  his 
clerk  in  Court,  within  seven  days,  all  books  of  account, 
accounts,  documents,  letters,  papers,  and  writings  ap- 
pearing by  his  answer  to  be  in  his  possession  or  power 
relating  to  the  testator's  estate ;  and  for  liberty  to  the 
plaintiffs  to  inspect  the  same,  &c.  That  the  motion 
so  announced  had  stood  over  for  the  plaintiffs  to  amend 
their  bill;  and  that  the  bill,  as  now  amended,  prayed 
that  C.  Walmsley  might  set  forth  a  schedule  of  all  books, 
&c.  in  his  possession  or  power,  relating  to  the  testator's 
affairs,  and  leave  the  same  with  his  clerk  in  Court,  and 
that  all  the  defendants  might  account,  &c. 

The  time  for  shewing  cause  in  this  Court  being  en- 
larged from  Michaelmas  to  Hilary  term,  Mr.  Wahnsley 
filed  additional  affidavits,  sworn  (in  Cheshire)  on  the 

Vol.  1L  P  p  2d 
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1835.  2d  and  Sd  of  January  («),  1835,  stating  that  he  had 
,  ,  „  put  in  his  answer  to  the  amended  bill,  with  a  schedule 

In  the  Matter  of  ^ 

Walmsley.  of  the  books,  papers  &c.,  in  his  possession  or  power 
relating  to  the  testator's  alFairs ;  and  that,  on  application 
made  to  the  Court  of  Chancery  by  the  complainants,  on 
the  23d  or  24th  of  December^  the  Vice-Chancellor  had 
granted  an  order  calling  upon  Walmsley  to  leave  upon 
oath  in  the  hands  of  his  clerk  in  Court  in  the  said  cause, 
according  to  the  general  practice  of  the  said  Court,  the 
said  books,  papers  &c.,  within  seven  days  after  service 
of  the  order ;  and  that  Walmsley  had  been  apprised  of  the 
said  order  by  his  agent,  and  intended  complying  with 
the  same  on  or  before  the  first  day  of  this  term. 

Sir  W,  W.  Follett,  Solicitor-General,  now  shewed 
cause.  Mr.  Walmsley  is  not  in  a  condition  to  obey  the 
rule,  if  granted.  An  order  has  been  made  in  a  suit  in 
Chancery,  requiring  him  to  deposit  the  documents  in 
that  Court.  The  affidavits  do  not  state  that  they  are 
actually  deposited,  but  that  is  because  the  rule  of  this 
Court  required  the  affidavits  to  be  filed  before  term. 
Had  that  not  been  so,  the  fact  could  have  been  stated. 
The  persons  at  whose  instance  the  order  in  Chancery 
has  been  obtained  are  those  beneficially  interested ;  the 
parties  applying  here,  are  only  trustees. 

Cresswell  contra.  Mr.  Hadfield  is  entitled  to  have 
the  present  rule  made  absolute.  If  any  difficulty  arises, 
Mr.  Walmsley  must  be  left  to  extricate  himself,  by  moving 
the  Court  of  Chancery,  or  by  shewing  cmjse  against  an 
attachment  there,  as  he  may  be  advised.    The  attempt 

(a)  The  order  of  court  for  enlarging  the  rule  directed  that  the  affidavits 
to  be  used  on  shewing  cause  should  be  filed  a  week  before  term. 

now 
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now  made  is  to  defeat  an  application  to  this  Court  by  1835. 
matter  long  subsequent,  and  probably  in  concert  with 

^    ^        .       .  .  IntheMatterof 

the  parties  moving  in  the  court  of  equity.    It  does  not  Walmsley. 
appear  that  Mr.  Walmsley  made  any  resistance  to  the 
motion  there,  as  it  was  his  duty  to  do.    It  is  not 
stated  that  he  is  a  solicitor  of  the  Court  of  Chancery; 
that  Court  therefore  did  not  exercise  any  jurisdiction 
over  him  as  an  officer.    The  documents  were  placed 
with  him  as  attorney  to  the  trustees,  not  as  a  party 
having  a  personal  interest;  and  Hacjfield,  who  put  them 
into  his  hands,  and  who  is  under  obligation  to  account 
as  trustee,  is  entitled  to  demand  them  of  him  again  for 
the  purposes  of  the  trust.    The  notice  to  him  by  other 
parties  to  retain  the  documents  was,  as  against  Hadfield^ 
invalid ;  and  the  subsequent  proceedings,  which  have 
taken  place  while  this  motion  was  depending,  ought  not 
to  defeat  it.    Walmsley  might  have  delivered  the  papers 
to  Hadfield  before  those  proceedings  were  taken.    If  he 
had  done  so,  or  resisted  the  application  in  Chancery  for 
these  documents  on  the  ground  of  his  being  confidentially 
entrusted  with  them  as  attorney  for  Hadfield^  the  com- 
plainants in  Chancery  must  then  have  proceeded,  if  at 
all,  against  Hadfield^  to  enforce  their  production.  {Lit^ 
tledale  J.    What  can  be  done  by  this  Court,  if  the  Court 
of  Chancery  has  got  the  papers  first?]    That  is  not 
proved ;  and  this  Court  will  consider  the  case  as  it  stood 
when  the  rule  was  moved  for.    Wright  v.  Mayer  {a) 
shews  that  a  court  of  equity  would  not,  upon  motion, 
compel  an  attorney  to  produce  papers  which  he  holds 
for  a  client.    In  Stratford  v.  Hogan  (b)  the  prayer  of  a 
bill  was  that  an  attorney  (one  of  the  defendants  in  the 


(a)  6  Ves.  jun.  280.  (6)  2  Ball  ^  Beatty,  164. 

P  p  2  suit) 
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1835.       suit)  might  deposit  certain  deeds;  he  stated  in  his 
„  answer,  that  he  held  them  as  law  agent,  and  the  answer 

In  the  Matter  of  ft  ' 

Walmsley.     was  held  sufficient,  although  the  attorney  and  clients 

were  co-defendants. 

LiTTLEDALE  J.  [o)  I  am  of  opinion  that  this  rule 
must  be  discharged.  There  is  no  doubt  of  the  summary 
jurisdiction  which  this  Court  has  over  its  officers,  for 
the  purpose  of  compelling  them  to  deliver  up  deeds. 
It  appears  here  that  JValmslej/  had  the  deeds  and  papers 
in  question  in  his  hands,  as  attorney,  for  certain  pur- 
poses :  he  had  also  some  equitable  interest  in  the  matters 
to  which  they  related,  but  that  interest  he  could  not 
set  up  against  the  parties  who  employed  him  as  their 
attorney.  A  bill,  however,  is  filed  in  Chancery,  the 
subject  matter  of  which  concerns  both  him  and  Hadjield; 
the  one  as  having  some  beneficial  interest,  the  other 
as  trustee.  An  order  is  then  obtained  in  the  suit,  that 
JValmslei/  shall  deposit  in  Court  all  the  papers  in  his 
hands  relating  to  the  affairs  in  question,  withiii  a  certain 
time.  There  is,  indeed,  no  affidavit  that  that  order  has 
been  complied  with ;  but  if  he  does  not  obey  it,  he  is  at 
all  events  liable  to  proceedings  in  the  Court  of  Chancery 
for  contempt ;  and  how  then  can  we  compel  him  to 
deliver  the  papers  as  required  by  the  present  rule  ?  If 
he  had  the  papers,  and  delivered  them  under  a  rule 
of  this  Court,  he  would  be  liable  to  an  attachment 
from  the  Court  of  Chancery.  It  is  true  he  might  also 
be  attached  if  this  Court  made  the  rule  absolute  and  he 
failed  to  obey  it.  But  we  ought  not  to  put  the  party 
into  a  situation  in  which  he  would  be  liable  to  an  at- 

(a)  Lord  Denman  C.  J.  had  left  the  Court. 

tachment. 
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tachment.    It  is  said  that,  if  he  had  done  his  duty  1835. 
when  this  application  was  first  made,  the  documents 

In  the  Matter  of 

would  now  be  in  the  possession  of  Hadfield,     But  Walmsley. 

if  they  were,  Hadfield  would  now  be  compellable  to 

deposit  them  in  the  Court  of  Chancery.    He  would, 

indeed,  have  had  access  to  them  there,  and  so  he  may 

now,  if  they  have  been  deposited  under  the  present 

order.    I  think,  therefore,  that  whether  the  papers  are 

now  in  the  hands  of  the  clerk  in  the  Court  of  Chancery, 

or  in  those  of  IValmslei/,  ready  to  be  deposited,  we  cannot 

grant  the  present  rule.    Any  question  as  to  supposed 

misconduct  on  the  part  of  Walmsley  cannot  be  gone  into 

on  this  application. 

Williams  J.  I  am  of  the  same  opinion.  An  order 
of  the  Court  of  Chancery  having  been  made,  I  think  we 
ought  to  consider  that  that  order  has  been  complied 
with.  At  all  events,  if  the  party  does  not  obey  it,  he 
is  liable  to  an  attachment,  and  we  ought  not  to  subject 
him  to  that  by  granting  the  rule  applied  for.  Mr. 
Hadfield  is  not  aggrieved  ;  for  if  the  documents  are 
deposited  in  the  Court  of  Chancery,  and  he  wants  them 
for  the  purpose  of  making  up  his  trust  account,  we  are 
not  to  suppose  that  the  court  of  equity  will  refuse  him 
access  to  thein. 

Rule  discharged^ 


P  p  3 
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Thursday,  In  the  Matter  of  Harris,  Gent.,  One,  &c. 

January  22d. 

This  Court  will  f^BESSWELL^  in  the  last  term,  obtained  a  rule,  call- 

not  call  upon  \^ 

an  attorney  to         ing  upon  RoheH  Marns,  an  attorney  of  this  Court, 

repay  money, 

or  to  account  to  shew  cause  why  he  should  not  return  to  Benjamin 
Master^^on  the  CrosbTj  the  sum  of  175/.,  placed  in  his  hands  by  the  said 
fhat"the^at-^^^^^  ^'''osbij,  ov  SO  Hiuch  thereof  as  the  Master  should  direct, 
torney  obtained      appeared  by  Crosby's  affidavit,  that  his  wife  having 

such  money  i  l  j  ^  7  o 

from  his  client   commenced  a  suit  against  him  in  the  Consistory  Court 

as  if  for  the  ^  ^  ^ 

purposes  of  a  of  YorJc,  which  he  proposed  to  defend,  he  consulted 

his  bill  is  said  one  Benjamin  Johnson  (stated  in  the  affidavits  to  be  a 

satisfactorily^*  stenciller),  as  to  the  attorney  he  should  employ,  and  was 

taining  at'd  introduced  to  Marris:  that  on  the  5th  of  MaT/ 

application  of  jgg^j^   Crosby  ffave  Marris  instructions  for  conducting 

such  money,  ?  .y    o  o 

that  theamount        defence ;  but,  after  the  libel  had  been  filed  in  the 

obtained  seems 

immoderate,      Ecclesiastical  Court  on  the  wife's  part,  no  proceedings- 

and  that  the  r  i  & 

client  states  a    Were  taken  as  to  the  defence,  beyond  entering  an  ap- 
Procuring  an  pcarance,  for,  on  the  22d  of  August^  Crosbif  agreed  to 
be^e^tereTbya       arrangement,  which  put  a  stop  to  the  suit.  Crosbi/ 
proctorjnthe    further  Stated  in  his  affidavit,  that  he  had,  at  various 

Consistory  '  ' 

Court  is,  not      times  between  the  5th  of  May  and  25th  of  AmusL 

a  taxable  item  ^ 

in  an  attorney's  paid  Marris  several  sums  of  money,  which  Marris^ 

bill., 

from  time  to  time,  informed  him  were  absolutely  neces- 
sary for  carrying  on  the  defence,  amounting  together 
to  175/. :  that  after  the  suit  was  ended  Marris  delivered 
his  bill,  which  amounted  to  192/.,  including  11/.  7^., 
stated  to  be  the  charge  of  the  proctor  at  York  em- 
ployed in  the  suit  by  Marris  on  Crosby's  behalf: 
and  that  139/.  were  charged  in  the  bill  for  journies 
made  by  Marris  (whose  office  was  at  Lincoln)^  and  by  the 

said 
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said  Johnson  as  his  clerk,  to  York  and  Newark,  for  John-  1835. 
son^s  attendances  as  clerk  on  those  occasions,  and  for 

In  the  Matter  of 

the  expences  of  such  journies :  that  Marris  had  recom-  Harris. 
mended  taking  the  journies,  and  stated  them  to  be 
necessary  for  carrying  on  the  defence,  and  had,  in  July, 
induced  Crosby  to  sign  a  paper,  the  contents  of  which  he 
did  not  then  know,  authorising  Marris  to  take  a  journey 
to  York,  and  admitting  many  former  ones  to  have  been 
taken  at  Crosby's  request :  that  Crosby  now  believed  the 
journies  not  to  have  been  necessary :  that  he  had  himself 
employed  Johnson,  and  several  times  furnished  him  with 
money  for  his  journies,  and  considered  himself  responsi- 
ble to  Johnson  for  such  remuneration  as  he  might  claim : 
and  that  Johnson  was  not,  as  he  believed,  clerk  to 
Marris  during  the  time  in  question.  Johnson  also  made 
an  affidavit,  confirming  this  statement  as  to  the  nature  of 
his  own  employment.  In  his  affidavit  in  answer,  Marris 
stated  that  he  had  taken  the  journies,  and  given  nume- 
rous attendances,  upon  Crosby's  urgency ;  and  had  not 
represented  or  considered  them  to  be  necessary,  but  had 
told  Crosby  the  contrary,  as  to  many  of  them  :  that  the 
paper  referred  to  by  Crosby  was  drawn  up  to  prevent 
misunderstanding,  and  was  attentively  read  over  by  him 
before  he  signed  it :  and  that  Marris's  bill  contained  no 
taxable  item,  and  was  only  a  reasonable  charge  for  the 
care  and  attention  bestowed  by  him,  and  for  his  dis- 
bursements. The  affidavit  also  contradicted  the  state- 
ments in  support  of  the  rule,  as  to  the  employment  of 
Johnson,  and  on  various  other  points;  and  it  was  con- 
firmed in  some  particulars  by  other  affidavits. 

H.  V.  Richards  now  shewed  cause.     This  is  not  a 
case  for  the  interference  of  the  Court.    If  that  were 
P  p  4  sought 
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18S5.  sought  on  the  ground  of  there  being  taxable  items  in 
^    '~l       ^  the  bill,  the  motion  should  have  been  for  a  reference  to 

In  the  Matter  of  ' 

Harris.  taxation.  But  there  is  no  taxable  item.  The  only  part 
of  the  bill  that  could  be  represented  as  taxable  is  the 
charge  for  business  done  by  the  proctor  at  York.  But 
it  appears  from  what  is  said  incidentally  in  Franldin  v. 
Featherstonhaugh  («),  that  that  would  not  be  a  subject  of 
taxation  in  this  Court,  As  to  any  general  authority  of 
the  Court  to  interfere,  by  reason  of  the  control  which  it 
exercises  over  its  officers,  the  rule  now  established  is 
clearly  against  such  interference ;  Dagley  v.  Kentish  ib). 


Cresswell  contra.  There  is  certainly  no  taxable  item 
stated  in  the  affidavits,  unless  it  be  furnished  by  the 
proceeding  at  York  for  entering  an  appearance  in  the 
Ecclesiastical  Court :  and,  as  to  that,  it  may  be  difficult 
to  contend  that  the  charges  of  proctors,  who  are  officers 
admitted  specially  to  practise  in  that  court,  can  be  re- 
viewed here.  But  there  are  other  grounds  for  this 
application.  The  money  which  Marris  is  required  to 
account  for  has  been  obtained  by  false  represent- 
ations :  and,  at  all  events,  this  is  the  case  of  an  attorney 
entrusted,  in  that  capacity,  with  money,  and  not  ac- 
counting for  it;  it  is  therefore  within  the  authority  of 
Jn  re  Aitkin  {c).  The  party  there  had  been  entrusted 
Vi^ith  papers,  and  was  required  to  deliver  them  up,  as  well 
as  to  pay  the  balance  of  monies ;  but  that  can  make  no  ma- 
terial difference.  In  the  case  In  re  Knight  {d),  where  an 
attorney  had  received  bills  for  the  purpose  of  getting 
them  discounted,  the  Court  of  Common  Pleas  granted 

(a)  lA,  4;  E.  475. 

(6)  2B.  <^  Jd.  4:ll.  ;  and  see  ClutterbucJc  CombeSy  5  B.  ^  Ad.  400. 
(c)  ^B.  ^  Aid.  47.  (rf)  \  Bing.  91. 

a  rule 
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a  rule  to  shew  cause  why  he  should  not  pay  over  the  1835. 
proceeds,  bad  faith  being  imputed,  though  the  business 

^  ^  b       r        '  &  IntheMatterof 

was  not  done  in  the  course  of  any  suit.  The  application  Harris. 

in  Daglei/  v.  Kentish  [a)  related  wholly  to  the  taxation 

of  a  bill ;  that  was  a  matter  regulated  by  statute,  and 

the  Court  would  not  interfere  with  it  otherwise  than  as 

the  statute  allowed.    This  is  the  case,  not  of  a  bill,  but 

of  money  entrusted.    [Lord  Denman  C.  J.    It  is  not 

clear  that  this  party  was  employed  as  an  attorney, 

though  his  being  an  attorney  may  have  been  the  motive 

for  employing  him.    Liitledale  J.   hi  re  Aitkin  (b)  was 

a  different  case.    If  the  charge  made  here  imports  an 

obtaining  of  money  by  false  pretences,  or  any  thing  of 

that  nature,  the  question  is  for  a  jury,  and  not  for  this 

Court.]    The  charge  is  not  such  a  fraudulent  obtaining 

of  money  as  would  constitute  an  indictable  offence,  in 

which  case  it  could  not  be  the  subject  of  a  motion  (c); 

but  it  is,  that  an  attorney  has  procured  money  to  be 

advanced  to  him  by  his  client,  as  if  for  the  client's 

purposes,  and  shews  nothing  to  warrant  his  having 

obtained  such  advances. 


Lord  Denman  C.  J,  This  is  a  case  for  an  action, 
and  not  for  the  summary  interference  of  the  Court. 
The  facts  do  not  arise  in  the  course  of  any  business 
done  by  the  party  as  an  attorney.  The  rule  must, 
therefore,  be  discharged. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  In  the 
case  In  re  Aitkin  (b),  the  party  had  been  employed  and 
entrusted,  as  an  attorney,  to  get  in  monies,  and  had 

(a)  2B.  <^  Ad.  41 1.  (6)  4  B.  Sc  Aid.  47. 

(c)  Short  V.  Pratty  1  Bing.  102.    Jri  re  ,  5  B.  ^  Ad.  1088. 

been 
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1835.       been  in  the  habit  of  receiving  such  monies  from  time  to 
time.    The  case  stated  here  is  quite  different,  and,  if 


In  the  Matter  of 


Harris.      proveable,  must  be  the  subject  of  an  action. 


Williams  J.  concurred. 


Rule  discharged. 


Thursday, 
January  2 2d., 


A  plaint  being 
levied  in  an 
inferior  court 
not  of  record 
(the  Hull  Court 
of  Requests), 
having  cogni- 
sance of  debts 
not  exceeding 
51.,  the  defend- 
ant sued  out  a 
writ,  in  the  form 
of  a  certiorari, 
commanding 
C.  H.  F.  to 
return  into  the 
Court  of 
King's  Bench 
the  plaint  and 
all  things  con- 
cerning the 
same.  C.  H.  F. 
was  not  a  com- 
missioner, but 
only  clerk,  of 
the  Court  of 
Requests.  No 
affidavit  was 
filed,  or  order 
of  K.  B.,  or  of 
a  Judge,  ob- 
tained, for 
issuing  the 
writ.  This 
Court,  on 
motion,  set  it 
aside. 

Per  Little- 
dale  J.    A  cer- 
tiorari does  not 
go,  as  of  course, 
to  a  court  not 
of  record. 


Ex  parte  Phillips. 

J^RLE^  in  the  last  term,  obtained  a  rule  nisi  for 
setting  aside  the  certiorari  sued  out  by  the  defend- 
ant in  a  cause  of  Shipman  v.  FenwicJc^  for  irregularity. 
The  writ  was  as  follows.  "  William  the  Fourth,  &c., 
to  Charles  Henry  Phillips,  greeting.  We  being  willing 
for  certain  causes  to  be  certified  of  a  plaint  levied  in 
our  court  before  you  against  Richard  Fenmck  at  the 
suit  of  John  Shipma7i  in  a  plea  of  debt,  command  you. 
that  you  send  to  us  at  Westminster  on,  &c.  the  plaint 
aforesaid,  with  all  things  touching  and  concerning  the 
same,  as  fully  and  entirely  as  it  remains  in  our  court 
before  you,  by  whatsoever  names  the  parties  may  be 
called  therein,  together  with  this  writ,  that  we  may 
further  cause  to  be  done  thereupon  what  of  right  we 
shall  see  fit  for  to  be  done.  Witness,  Thomas  Lord 
Denman,  &c."  (<z).  C  H,  Phillips,  to  whom  it  was  di- 
rected, was  clerk  to  the  commissioners  of  the  Hull  Court 
of  Requests,  in  which  the  plaint  was  levied,  and  was  not 
himself  a  commissioner.  The  Court  (established  by 
Stat.  2  G.  3.  c.  38,  which  is  amended,  and  the  powers 
enlarged,  by  stat.  48  G.  3^  c,  cix,  local  and  personal,. 


(a)  Tidd's  Forms,  c.  xvi.  §  1, 


public) 
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public)  has  cognisance  of  debts  not  exceeding  five 
pounds.  No  affidavit  had  been  filed,  or  application 
made  to  the  Court,  or  judge's  order  obtained,  before 
issuing  the  writ. 

Humfrey  now  shewed  cause,  and  contended  that  this 
was,  in  effect,  not  a  certiorari,  but  a  habeas ;  and  that  the 
writ  was  properly  framed,  and  might,  according  to  the 
usual  practice,  be  issued  without  affidavit,  or  order  of 
the  Court  or  a  judge. 

Erie,  contra.  First,  this  writ  is  improperly  directed, 
to  a  person  before  whom  the  Court  is  not  holden. 
Secondly,  there  is  no  right,  as  of  course,  to  remove 
proceedings  from  a  court  of  requests.  Such  a  power 
would  annihilate  the  jurisdiction  of  those  courts.  The 
proper  mode  of  removing  causes  from  a  court  not  of 
record  is  by  pone,  re.  fa,  lo,  or  accedas  ad  curiam, 
Edwards  v.  Bowen  [a),  ILittledale  J.  A  certiorari  cannot 
go,  as  of  course,  to  a  court  not  of  record.]  Thirdly, 
it  is  not  shewn  that  this,  even  if  it  were  a  court  of 
record,  is  one  to  which  a  certiorari  could  go,  the  debt 
not  exceeding  five  pounds  {b). 

Per  Curiam  {c). 

Rule  absolute. 

(a)  5  B.  4;  C.  206.  1  Tidd's  Practice,  pp.  397,  414.  9th  ed.  See,  as 
to  Courts  of  Conscience  (of  which  the  Hull  Court  is  one),  Tingle  v.  Bos- 
ton, 2  Bing.  463.  S.  C.  10  B.  M.  171.    Bates  v.  Turner,  10  B,  M.  32. 

(6)  Stat.  2\Ja,\.  c.  23.  ss.  4,  5,  6. 

(c)  Littledale  and  Williams  Js.  Lord  Denman  C.  J,  had  left  thQ 
Court. 


1835. 


Ex  parte 

PHI1.LIPS. 
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Thursdai/i 
January  2  2d. 


Doe  dem.  Marshall  against  Roe. 


On  motion  for 
judgment 
against  the 
casual  ejector, 
if  service  of  de- 
claration is  to 
be  proved  by 
the  tenant's 
acknowledg- 
ment made  in 
term,  it  must 
appear  by  such 
acknow^ledg- 
ment  that  the 
service  was 
before  term. 


J^/JIIuNER  moved  for  judgment  against  the  casual 
ejector.  On  the  10th  of  this  month  the  decla- 
ration was  served  upon  the  son  of  the  tenant  in  posses- 
sion, on  the  premises.  On  Monday  the  12th5  the  first 
day  of  term,  the  tenant  admitted  that  he  had  received 
the  declaration,  but  did  not  say  when. 

Per  Curiam  {a).   You  must  serve  another  declaration. 

Rule  refused. 


(a)  Littledale  and  Williams  Js.. 


Thursday, 
January  22d, 


The  King  against  Ford  and  Others. 


'J^^HE  defendants  were  indicted  for  assaulting  Joht 
Scattergood  then  being  in  lawful  possession  of  goods 
seized  for  6l.  1 5s.  6d,,  arrears  of  assessed  taxes,  with 
intent  to  put  him  out  of  possession  of  the  said  goods ; 
also  upon  a  count  for  a  common  assault.  At  the  trial 
before  Lord  Denman  C.  J.  at  the  sittings  in  Middlesex 
^    ,  after  last  Michaelmas  term,  it  appeared  that  the  goods, 

personal  refusal        ^  ... 

by  the  party  dis-  which  were  Ford's,  had  been  distrained  on  his  pre- 

trained  upon.         .        ^  ^       n         i  • 

mises  for  taxes  due  from  him,  and  that  the  prosecutor,, 
a  broker's  man,  had  been  left  in  possession.  To  shew 
that  the  taxes  had  been  regularly  demanded  before 
putting  in  the  distress.  Pollard,  the  appraiser  em- 


To  justify  a 
distress  for 
taxes  under 
Stat.  43  G.  3. 
c.  99.  s.  33. 
it  is  not  ne- 
cessary that 
there  should 
have  been  a 
personal  de- 
mand by  the 
collector,  or 


Nor  is  it  es- 
sential that  the 
demand  to 
which  the  re- 
fusal applies 
should  have 
specified  the 
precise  amount 

claimed,  if  the  debtor  understood  what  the  amount  was,  and  did  not  object  to  it 


ployed 
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ployed  on  that  occasion,  gave  evidence  to  the  follow-  1836. 
inff  effect :  —  On  the  23d  of  January^  Pollard  went 

^  ^\  The  King 

with  Denliam,  the  collector  (who  was  since  dead),  to  against 
Ford's  house,  where  they  saw  a  female,  Ford  not  being 
at  home.  Denham  demanded  the  taxes  of  her,  and 
said  that  he  had  called  often  before,  and  would  dis- 
train on  the  following  day  if  they  were  not  paid  ;  to 
which  the  woman  answered,  that  Ford  had  been  told 
before  of  Denham's  coming  for  taxes,  but  said  he  could 
not  pay.  Pollard  then  left  a  message  with  the  woman, 
requesting  Ford  to  call  upon  him,  which  Ford  after- 
wards did,  and  stated  that  he  was  very  poor  and  could 
not  pay.  On  the  24<th  of  January^  Denham  and  Pol- 
lard went  again  to  Ford's,  and  saw  there  the  same 
woman,  who  said  that  they  could  not  pay  the  taxes. 
Denham  then  distrained.  It  was  objected,  on  behalf  of 
the  defendants,  that  this  was  not  sufficient  evidence  of 
a  demand  and  refusal  within  the  terms  of  slat.  43  G.  3. 
c.  99.  5.  33.,  which  enacts  that  if  any  person  "  shall 
refuse  to  pay  the  several  sum  and  sums  charged  upon 
him"  by  any  act  or  acts  granting  the  duties  therein 
mentioned,  "  upon  demand  made  by  the  collector"  of  the 
division  or  place,  &c.,  the  collector  may  distrain  for  the 
amount.  The  Lord  Chief  Justice  held  that  it  was  not 
necessary  to  shew  a  refusal  given  by  the  householder 
himself,  or  to  the  collector  personally ;  but  that  it  was 
sufficient  if  the  circumstances  shewed  that  the  house- 
holder, from  poverty  or  otherwise,  would  not  pay,  and 
if  the  party  meeting  with  the  refusal  was  one  authorised 
by  the  collector  to  act  for  him  ;  and  he  left  it  to  the  jury 
to  say  whether  they  were  satisfied  in  this  case  that  there 
had  been  a  refusal.  The  jury  were  of  that  opinion, 
and  found  a  verdict  of  guilt}^  on  the  second  count, 

an 
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an  acquittal  being  directed  on  the  first  by  reason 
of  a  variance  between  the  indictment  and  evidence, 
as  to  the  amount  of  arrears.  In  the  present  term 
(January  19th),  Sir  John  Camphelly  Attorney-General, 
moved  for  judgment  on  the  defendants,  and  cross  motions 
were  made  («),  on  behalf  of  different  defendants,  by 

Humfrey  and  Dunhar,  for  a  new  trial,  on  the  ground 
of  misdirection.  There  was  no  evidence  to  go  to  the 
jury,  of  demand  or  refusal.  As  to  the  demand,  there 
had  neither  been  a  personal  application  to  the  defend- 
ant, nor  a  communication  to  him  in  writing ;  and  it 
was  not  proved  that  the  woman  whom  Denham  and 
Pollard  saw,  was  a  person  who  usually  acted  on  Ford^s 
behalf.  In  Cullen  v.  Morris  [h\  where  it  became  a  ques- 
tion whether  the  plaintiff  at  a  certain  time  was  entitled 
to  vote  at  an  election  as  a  householder  paying  scot 
and  lot,  Abbott  C.  J.  said :  "  It  is  necessary  that  I 
should  state  my  opinion  in  point  of  law  as  to  the  right 
of  voting,  and  that  opinion  is,  that  the  plaintiff  had 
a  right  to  vote.  He  had  paid  the  poor's-rates  for 
several  years ;  there  had  been  no  personal  demand  of 
the  rates  which  were  due,  and  no  written  paper,  con- 
taining a  demand  of  the  rates,  had  been  left  at  his 
house,  although  an  application  had  been  made  at  the 
house."  Here  the  case  is  stronger,  because  the  statute 
authorises  a  distress  only  where  there  has  been  a  de- 
mand and  refusal.  There  was  no  evidence  that  the 
communication  made  by  Denham  on  the  23d  of  January 
ever  came  to  Ford's  knowledge.  And  as  to  a  refusal, 
there  was  nothing  to  shew  that  the  answer  given  by 

(a)  Before  Lord  Denman  C.  J.,  Littledale,  and  Williams  Js. 
(6)  2  Stark.  N.  P.  C  577.  586. 

the 
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the  woman  on  the  24th  was  ForcTs  answer ;  nor  did  it 
even  purport  to  be  so.  And  it  does  not  appear  that 
the  demand  or  refusal  had  reference  to  any  specific 
sum. 

Sir  John  Campbell,  Attorney-General,  with  whom  was 
W.  Clarkson,  shewed  cause  in  the  first  instance.  It  lay 
on  the  defendants  to  justify  their  assault ;  the  objection 
raised  by  them  does  not  do  so.  The  statute  says 
nothing  of  a  personal  demand  :  if  that  were  necessary, 
the  law  might  always  be  evaded  by  the  householder 
keeping  out  of  the  way.  There  is  no  reason  for  in- 
sisting on  the  same  strictness,  under  this  statute,  as 
is  necessary  to  place  a  party  in  contempt  :  but  the 
demand  made  here  would  have  been  sufficient,  in  the 
case  of  an  award,  to  ground  an  attachment.  The  col- 
lector left  his  message  with  a  person  who  appeared  to 
act  as  servant,  and  who  afterwards  said  that  Ford  could 
not  pay.  It  was  a  sufficient  refusal,  after  a  proper 
demand,  that  the  collector  could  not  get  the  taxes. 
And  Ford  did  expressly  refuse  to  a  person  employed 
by  the  collector.  The  passage  cited  from  Cidlen  v. 
Morris  {a)  does  not  apply  to  this  case  :  here  a  demand 
had  been  made  upon  Ford  on  the  23d,  by  Pollardy  who 
was  employed  by  DenJiam, 

Humfrey  and  Dunbar,  contra.  If  the  householder 
kept  out  of  the  way,  a  written  demand  might  be  left  at 
the  house.  A  demand,  in  the  case  of  an  award,  would 
not  be  sufficient,  if  made  by  a  third  person,  unless  he 
had  a  power  of  attorney.    [Lord  Denman  C.  J.    I  was 

/      (a)  2  Stark.  N.  P.  C  586. 

of 
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of  opinion,  as  to  the  first  count,  that,  as  the  indictment 
specified  a  particular  amount  of  arrears,  and  a  different 
one  was  proved,  that  count  was  not  maintainable :  but 
upon  the  second,  which  mentioned  no  sum,  I  thought 
there  might  be  a  verdict  against  the  defendants,  if  the 
prosecutor  was  lawfully  in  possession  for  any  amount. 
That  raises  the  question  as  to  personal  demand  and 
refusal,  and  whether  it  ought  to  be  shewn  that  the 
specific  sum  was  demanded.] 

Cu7\  adv»  vult. 

Lord  Denman  C.  J.  on  this  day  delivered  the  judg- 
ment of  the  Court  as  follows  :  —  We  think  that  in  this 
case  no  rule  should  be  granted.  By  the  statute,  a  dis- 
tress is  to  be  taken  only  if  there  shall  have  been  a 
demand  and  refusal  of  the  taxes,  but  nothing  is  said 
to  apply  that  provision  to  particular  individuals  or  par- 
ticular sums ;  it  is  sufficient  if  there  has  been  a  demand 
of  the  taxes  which  the  party  has  understood,  and  he 
has  not  objected  to  the  amount,  but  has  refused  to  pay. 
The  doctrine  laid  down  in  Cullen  v.  Morris  {a)  has  the 
authority  of  a  very  learned  Judge,  and  has  been  acted 
upon  by  parliamentary  committees  in  deciding  upon  the 
qualification  of  voters,  and  with  reference  to  that  sub- 
ject it  may  be  correct ;  but  we  think  it  is  not  applicable 
to  the  present  case. 

Rule  for  a  new  trial  refused. 
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The  King  against  The  Inhabitants  of  Saturday, 

^  January  24th. 

FOLESHILL. 


ON  appeal  against  a  poor-rate  for  the  parish  of  Foles-  A  stratum  of 
coal  lay  in 

hill  in  the  county  of  the  city  or  Coventry,  by  which  parishes  A. 
George  Wheilden  was  assessed  in  the  sum  of  525/.  for  a  ^as  worked  in 
coal-mine,  engines,  and  machinery  in  his  occupation  in  the^coarwas 
that  parish,  the  sessions  reduced  his  rate  to  320/.,  subject  ^^o^g^t jo  the 

*  '  »       J        surface  by  a 

to  the  opinion  of  this  Court  on  the  folio  win  of  case  :  —     shaft  in  a.  : 

^  ^  Held,  that  in 

Mr.  JVheilden  is  the  owner  and  occupier  of  a  coal-  a  rate  upon  the 

proprietor  for  a 

mine,  situate  partly  in  the  parish  of  FoleshilU  and  partly  coal-mine, 

I        T  •  •  -IP       7    7       A      1       •  1        engines,  and 

m  tlie  adjommg  parish  or  ExhalL    At  the  time  when  machinery  in 
the  rate  was  made,  he  was  getting  coal  partly  from  that      be  assessed 
part  of  the  mine  the  surface  of  which  is  in  FoleshilL  and     respect  of 

*  '  the  coal  gotten 

partly  from  that  of  which  the  surface  is  in  ExhalL    The  ^''^'^  the  part 

\  of  the  stratum 

pits,  engines,  and  all  the  fixed  machinery  for  working  the  in  B. 
whole  of  the  mine,  and  by  which  the  same  is  made  avail* 
able,  are  in  Foleshill  alone,  in  which  parish  all  the  coal 
which  is  taken  from  the  whole  mine  is  brought  to  the 
surface  of  the  earth.  Wheilden  is  assessed  in  Exhall  at 
210Z.  for  that  part  of  the  mine  of  which  the  surface  is  in 
Exhall,  The  sessions  found  that,  if  the  parish  officers 
of  Foleshill  were  entitled  to  rate  Wheilden  in  that  parish 
for  the  whole  profits  of  his  mine,  525/.  was  a  proper 
sum ;  but  that,  if  they  were  only  entitled  to  rate  him  for 
the  profit  derived  from  the  steam-engines  and  other  ma- 
chinery, and  for  the  coal  gotten  from  that  part  of  the  mine 
the  surface  of  which  is  in  Foleshill,  the  assessment  ought 
to  be  reduced  to  320/. 

Vol.  II.  Q  q  The 
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The  question  for  this  Court  was,  on  which  of  the  two 
principles  the  rate  was  to  be  made. 

Hill  and  Waddington,  in  support  of  the  order  of  ses- 
sions. The  proprietor  must  be  rated  for  his  coals  in  the 
parish  where  they  are  naturally  found.  This  is  the  plain 
meaning  of  the  statute  43  Eliz.  c,  2.  s,  1.,  which  directs 
the  overseers  of  every  parish  to  tax  eveiy  occupier  of 
coal-mines  in  the  said  parish.  The  mine,  in  this  case,  is 
pardy  worked  in  Eochall :  how,  then,  can  it  be  said  that 
the  proprietor  is  not  the  occupier  of  a  mine  in  Exhall? 
and  why  is  the  rate  to  be  laid,  not  where  the  coal  is 
worked,  but  where  it  is  brought  to  the  pit's  mouth? 
If  this  were  so,  it  would  be  in  the  choice  of  a  person 
occupying  mines  in  several  parishes  to  determine  in 
which  parish  he  should  be  rated  for  the  whole  of  that 
property.  The  land  used  in  a  parish  ought  to  con- 
tribute to  its  burdens :  and  there  is  more  reason  for 
rating  mines  in  the  parish  where  they  lie,  than  other 
property,  because  the  working  exhausts  and  takes  away 
the  value  of  the  land.  A  principle  something  like  that 
contended  for  on  the  other  side  was  adopted  when 
canals  were  rated  at  the  termini;  but  the  rule  now  pre- 
vailing is  a  different  and  more  reasonable  one.  This 
case  bears  a  strong  analogy  to  B.ex  v.  The  Corporation 
of  Bath  {a\  where  the  corporation  had  reservoirs  in 
a  parish  without  the  city,  for  collecting  water  from 
certain  springs,  which  water  they  distributed  by  aque- 
ducts and  underground  pipes  through  that  parish,  and 
into  others  within  the  city.  It  was  contended,  there, 
that  the  corporation  were  rateable  in  that  parish  where 


(a)  \^Eashe09. 


the 
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the  reservoirs  lay,  for  the  whole  profits  of  the  water ; 
but  the  Court  held  otherwise,  deciding,  however,  that 
the  corporation  were  rateable  there  for  the  reservoirs 
within  that  parish.  Lord  Ellenhorough  says,  in  his 
judgment,  "  It  should  seem  to  follow  as  a  consequence 
from  what  has  been  said  already,  that  if  the  corpoi:ation 
of  Bath  be  occupiers  of  any  local  visible  property, 
producing  profit  in  any  other  parish,  and  falling  by 
reasonable  construction  within  the  same  description 
of  property  as  the  reservoirs  already  mentioned,  they 
should  be  liable  in  like  manner  to  be  rated  for  it,  pro 
tanto,  in  such  other  parish."  That  applies  to  the  present 
case.  The  principle  recognised  in  Rex  v.  The  Coryora- 
Hon  of  Bath  (a)  has  been  acted  upon  in  Rex  v.  The 
Brighton  Gas  Light  Company  {h)  and  many  similar  cases. 
\_Williams  J.  The  rating  of  tubes  and  pipes,  as  a  subject 
of  profitable  occupation  in  a  parish,  though  they  con- 
veyed the  water  to  a  different  parish,  is  as  strong  a  case 
as  can  well  be.] 

Sir  F.  Pollock^  Attorney-General,  AinoSy  and  H.  R, 
Reynolds,  contra.  The  cases  of  canals  and  water-pipes 
are  not  applicable  here.  In  those  there  was  an  actual 
occupation  of  land  which  the  parish  officers  were  en- 
titled to  consider  as  worth  a  rent,  whether  occupied 
more  or  less  profitably  in  the  particular  parish.  But 
here,  by  the  reduction  of  the  rate  in  Foleshill,  it  is 
assumed  that  something  may  be  rated  as  a  coal-mine  in 
Exhall,  which  is  not,  in  fact,  a  coal-mine  there.  The 
rate,  as  it  now  stands,  is  for  the  coal  obtained  in  Foles- 
hill  only,  and  for  the  profit  of  the  steam-engines  and 
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[b)  5B,^C.  466, 
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Other  machinery  there.  But  the  principle  adopted  is 
a  mistaken  one  as  to  all  the  matters  rated.  The  word 
"mine"  is  used  in  two  senses:  popularly,  it  signifies 
the  place  where  the  strata  are,  though  unworked ; 
legally,  that  only  is  a  mine  which  is  in  a  course  of  being 
worked.  If  the  stratum  is  in  one  parish,  and  the  access 
to  it  in  another,  the  coal-mine  is  where  the  access  is 
obtained  :  in  the  other  parish  it  is  merely  a  coal-field. 
When  the  coal  is  brought  to  light,  and  becomes  avail- 
able to  the  uses  of  man,  then,  and  not  sooner,  is  it 
a  source  of  wealth  capable  of  being  rated.  It  does 
not  become  so  merely  by  being  separated  from  the 
earth,  or  by  being  placed  on  the  trams  under  ground, 
to  be  brought  to  the  shaft.  In  this  respect  it  is  like 
a  mineral  spring,  which  is  rated  where  it  first  rises 
from  the  earth,  and  no  inquiry  made  as  to  the  chan- 
nels it  may  have  flowed  through.  Suppose  a  coal- 
mine in  a  parish  adjoining  the  sea  extends  into  strata 
lying  under  the  sea:  can  it  be  said  that  the  produce 
of  those  strata  should  be  exempt  from  rate?  It  is 
the  approach  that  gives  the  mine  its  character  and  its 
value ;  the  coal  would  be  useless  but  for  the  shaft :  and, 
further,  where  coal  is  brought  to  the  surface,  the  shaft 
and  works  in  that  place  acquire  an  increased  value,  in 
proportion  to  that  of  the  coal  brought  up ;  as,  in  Hex 
V.  Miller  (a),  it  was  held,  that  the  profits  of  the  mineral 
spring  were  to  be  considered  as  part  of  the  produce  of 
the  land,  which,  therefore,  was  subject  to  a  higher  rate, 
as  land,  in  proportion  to  those  profits.  The  value  of 
the  works  in  Foleshill,  therefore,  is  to  be  reckoned  by 
that  of  the  coal  brought  up  there,  whether  gotten  in 


(a)  Cmp.  619. 
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Foleshill  or  in  Exliall ;  the  shaft  must  be  rated  in 
respect  of  the  convenience  it  affords  for  raising  all  the 
coal.  In  1  Nolan^s  Poor  Laws,  p.  ISL,  4th  ed.,  it  is 
said,  that  the  mine  itself  may  be  considered  as  the 
capital,  and  the  coals  at  the  pit's  mouth  as  its  return.  It 
might  have  happened,  in  this  case,  that  the  appellant 
had  been  owner  of  the  mine  in  Foleshill  only,  and  had 
had  a  mere  licence  to  work  the  coal  in  Exhall  (and  Doe 
dem.  Hanley  v.  Wood  (a)  shews  that  such  a  liberty  may 
be  granted  without  a  demise)  ;  then  the  appellant  would 
not  have  been  an  occupier  in  Exhall,  and,  if  so,  he  would 
clearly  not  have  been  rateable  anywhere  for  the  coal  got- 
ten in  that  parish,  unless  he  could  be  rated  for  the  shaft 
in  Foleshill  in  respect  of  the  convenience  it  afforded  him 
for  bringing  up  that  coal.  By  the  argument  on  the 
other  side,  a  great  difficulty  would  be  thrown  on  parish 
officers ;  they  may  know  the  parishes  through  which  a 
canal  is  dug,  or  pipes  are  laid,  but  they  cannot  trace  a 
coal  mine  through  different  parishes,  so  as  to  say  that 
any  ascertained  portion  of  coal  is  obtained  in  one 
parish  or  in  another;  and,  even  supposing  this  prac- 
ticable now,  the  possibility  of  it  could  not  have  been 
contemplated  when  the  statute  of  Elizabeth  was  passed. 
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Lord  Denman  C.  J.  I  am  clearly  of  opinion  that  this 
was  a  coal-mine  in  Exhall,  where  a  part  of  the  coal  lay. 
It  is  too  great  a  refinement  to  say  that  there  was  no  mine 
there  because  all  the  works  for  raising  the  coal  were  not 
within  that  parish.  According  to  that  argument,  if  a 
coal-mine  extended  into  twenty  parishes,  and  all  the  coal 
was  brought  to  the  surface  in  one,  the  proprietor  must 


(ct)  2B.  ^  Aid.  724. 
Q  q  3 
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be  rated  in  that  only.  The  difficulty  of  ascertaining  ■ 
what  is  raised  in  each  parish  may  be  great,  but  here  the 

sessions  have  ascertained  it.  i 

LiTTLEDALE  J.  It  is  Contended,  that  there  can  be  no  ! 

coal-mine  in  a  parish  unless  the  apparatus  for  raising  i 

the  coal  be  there.  But  that  the  law  does  not  consider  | 
this  necessary  to  constitute  a  mine,  is  clear  from  the 

language  of  Lord  Colce: — ^"  If  a  man  hath  mines  hid  \ 

within  his  land,  and  leases  his  land,  and  all  mines  j 

therein,  there  the  lessee  may  dig  for  them,"  &c.  (a).  \ 

So  that,  in  legal  understanding,  there  is  a  coal-mine  i 

where  there  are  coals  capable  of  being  gotten  ;  and  the  ) 

moment  the  coal  is  severed,  it  is  gotten.  There  may  be  | 

no  machinery  at  the  place  where  it  is  severed;  but  if  \ 

men  are  sent  in  for  the  purpose,  it  is  the  same  thing.  j 

The  case  of  a  spring  is  very  different:  it  cannot  be  1 

ascertained  where  that  originates,   or  through  what  i 

parishes  it  may  pass  ;  but  a  vein  of  coal,  when  particular  j 

circumstances  are  known  respecting  it,  may  now  be  \ 

traced  without  difficulty,  though  this  may  not  have  j 

been  so  in  the  reign  of  Elizabeth,   The  case  of  the  Cor-  j 
poration  of  Bath  (b)  was  very  much  like  this :  but  the 
present  case  is  stronger  than  those  in  which  companies 
have  been  held  rateable  for  pipes  laid  in  the  ground  to 

convey  an  artificial  rill  of  water :  here  the  subject  of  the  j 

rate  is  coal  naturally  existing  at  the  place  where  the  | 

rate  is  imposed.    As  to  the  pits  and  shafts,  they  are  j 

rated  in  the  one  parish  in  which  they  are  available  for  j 

raising  coal ;  if  another  shaft  became  necessary  for  rais-  i 

(ct)  Saunders'' s  case,  5  Rep.  12a.;  and  see,  to  the  same  effect,  Co.  j 

Litt.,54b.  J 

(ft)  M  East,  609.  | 

ing 
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ing  the  coal  in  the  other  parish,  it  would  be  the  subject 
of  a  rate  there. 

Williams  J.  Without  violating  the  ordinary  sense 
of  words,  the  appellant  may  be  considered  as  occupier 
of  a  coal-mine  in  both  the  parishes.  It  has  been  said, 
that  no  value  has  been  ascribed  to  the  shaft  and  ma- 
chinery, in  respect  of  the  benefit  derived,  through 
them,  from  the  coal  situate  in  Exhall ;  but  they  are 
rated,  and,  if  the  principle  of  the  rate  is  not  wrong, 
I  do  not  see  how  we  can  say  that  they  are  rated 
erroneously. 

Order  of  sessions  confirmed. 


1835. 

The  King 
against 
The  Inhabit- 
ants of 

FOLESHILL. 


The  King  ao^ai?isl  The  Inhabitants  of  St. 

^  January  24th. 

Nicholas,  Colchester. 


O 


N  appeal  against  an  order  of  two  justices,  removing  If  a  tenement 

has  been  hired, 

Sanders  Sparroxso  from  the  parish  of  St.  James  to  the  and  the  occu- 
parish  of  St,  Nicholas,  both  in  the  borough  of  Col-  commenced, 
Chester,  the  sessions  confirmed  the  order,  subject  to  the  ^^ea/before  the 
opinion  of  this  Court  upon  the  following  case  :  —  \T\^wt  c  18 

By  aorreement  in  writing,  dated  in  March  1831,  the  March 

^     ^  ^  '  1831),  the  oc- 

pauper  hired  a  freehold  messuage,  comprising  two  tene-  cupation,  to 

give  a  settle- 
ments, in  St,  Nicholas,  for  the  term  of  two  years,  at  the  ment,  must 

r        1  iiiir-  /^i  IP  be  such  as  will 

rent  of  60/.,  payable  halr-yearly.     On  the  25th  oi  satisfy  the  re- 

March,  the  keys  were  delivered  to  the  pauper.    On  the  ^J^^^^^**^^ 

7th  of  November,  a  distress  was  put  in  for  the  half  year's  hidng^i'tene"' 

ment,  underlet 

any  part  of  it,  he  has  not  the  actual  occupation  of  the  tenement  within  the  terms  of  stat. 
1  ^.4.  c.  18.  sect.  1.,  if  there  be  any  exclusive  occupation  given  by  such  underlet- 
ting. And  the  smallness  of  the  part  underlet,  and  of  the  rent  paid  for  it,  and  "the  short- 
ness of  the  term  for  which  it  is  underlet,  make  no  difference. 

Q  q  4  rent 
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1835.      rent  due  at  Michaelmas  1831,  and  the  goods  were  sold 
The  King     ""^^^       distress  by  the  bailiff  employed  by  the  land- 
against       lady,  who  paid  her  the  half  year's  rent  out  of  the  pro- 

The  Inhabit-     ,  ,         ,  ,  i  ,  T 

ants  of      duce,  and  paid  over  the  surplus  (deducting  costs)  to 

St.  Nicholas,     ,  k      t    t     t  ^  ^ 

Colchester,  the  pauper.  At  Lady-day  1832,  the  pauper  gave  up 
possession  in  pursuance  of  an  agreement  made  with  one 
Hutchinson,  under  which  the  latter  took  exclusively 
upon  himself  the  liability  to  pay  the  arrear  of  rent  due 
from  the  pauper.  During  the  year  commencing  at  Lady- 
day  1831,  and  expiring  at  Lady-day  1832,  three  rooms 
in  the  said  messuage  were  underlet  by  the  pauper  to 
Mr.  Z).  W.  Harvey,  who  had  the  exclusive  occupation 
of  them  for  three  weeks,  for  which  he  paid  8Z. :  and  the 
front  shop  was  underlet  for  a  week  during  the  same 
period,  to  another  person,  who  also  had  the  exclusive 
occupation. 

The  setdement  was  impeached  on  two  grounds :  first, 
that  the  levying  of  the  rent  by  distress  was  not  a  pay- 
ment by  the  pauper  within  the  statute  1  W.  4.  c,  18.  s.  1.; 
and,  secondly,  that  the  pauper  did  not  actually  occupy 
the  house  so  as  to  gain  a  settlement.  The  judgment  of 
the  Court  having  proceeded  entirely  on  the  second 
ground,  the  arguments  as  to  the  first  (a)  are  omitted. 

Myland,  in  support  of  the  order  of  sessions.  The 
statute  1  W,  4.  c.  18.  5.  1.  first  introduced  as  a  requisite 
for  the  gaining  of  a  settlement,  that  the  house  should  be 
"  actually  occupied."  That  act  came  into  operation  on 
the  30th  of  March  18^1.  Here,  the  occupation  of  the 
house  commenced  on  the  25th  of  March  1831,  by  virtue 

(a)  See  Rex  v.  Ramsgate,  6  B.  <^  C.  7l2,y  and  713.  note  (a),    i^.  C. 
9D.  ^  R.  688.,  and  693.,  note  (a).    Rex  v.  Carshalton,  6  B.  ^  C.  93. 
C.9I>,^  R.  132.    Rex  v.  JCibworth  Harcourt,  1  B.  ^  C.  790. 

of 
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of  a  prior  contract.  The  act,  therefore,  does  not  apply,  1835. 
unless  the  Court  shall  hold  it  to  be  retrospective.    Now,  ' 

The  King 

the  first  section  was  held  to  be  prospective  only,  in  Rex  against 

The  Iiihabit- 

V.  Ruthin  {a).    The  settlement  was  inchoate  before  the       ants  of 

,    ,  .  .  .St.  Nicholas, 

act  came  into  operation ;  and  the  remammg  occupation,  Colchesteb. 
which  perfected  the  right,  was  a  continuation  of  the 
former  occupation,  and  not  subject  to  the  new  provisions. 
If  the  Court  shall  decide  that  the  statute  must  govern 
this  case,  it  will  certainly  be  difficult  to  distinguish  it 
from  Rex  v.  St.  Nicholas,  Rochester  {b).  There,  how- 
ever, the  part  underlet  consisted  of  two  floors,  out  of 
three:  the  rent  at  which  the  underletting  took  place 
was  22/.,  the  rent  of  the  whole  house  being  only  40/. ; 
and  the  under-lessee  occupied  for  two  whole  quarters. 
Here,  the  part  let  off,  the  sum  paid  for  it,  and  the  time 
for  which  it  was  occupied,  are  very  much  smaller  in 
proportion.  And  the  case  of  Rex  v.  St,  Nicholas,  Ro- 
chester (b),  if  not  distinguishable  on  these  grounds,  may 
require  to  be  reconsidered.  The  doctrine  of  that  case, 
if  followed  up,  leads  to  results  which  can  scarcely  have 
been  contemplated.  It  may  be  said  that,  if  a  servant  be 
hired  on  the  terms  that  he  shall  reside  in  the  master's 
house,  and  receive  less  wages  in  consequence,  the  room 
is  let  to  him  for  the  difference  in  the  wages,  and  that 
the  master  is  incapable  of  acquiring  a  settlement.  The 
case  of  the  mayor  of  Maidstone,  who  lets  part  of  his 
house  for  the  accommodation  of  the  Judges  during 
the  assizes,  was  pointed  out  in  argument  in  Rex  v.  St. 
Nicholas,  Rochester  {c) .  No  innkeeper,  nor  any  other 
person  who  has  let  a  room,  even  for  a  single  night,  will 
acquire  a  settlement. 


(a)  5  B.  4;  Ad.  21 5. 
(c)  5B.  4:  Ad.  222. 


(b)  5  B.  4;  Ad^  219. 

Knox, 


602 


CASES  IN  HILARY  TERM 


1835.  Knox,  contra.  The  statute  1  W.  At.  c.  18.  was  passed, 

as  the  preamble  states,  to  remove  doubts  which  had 

The  Kino  ,  ^ 

against       arisen  respecting  the  intention  of  the  lemslature  in 

The  Inhabit-  .  ,  n 

ants  of  passing  Stat.  6  G.  4.  c.  57.;  it  must,  therefore,  be  con- 
^olcheIter!'  sidered  as  explanatory  of  that  act.  The  doubts  as  to 
the  requisite  occupation  under  the  statute  59  G.  3. 
c.  50.,  and  6  G.  4.  c.  57.,  had  been  discussed  in  Rex.  v. 
Great  JBoltoJi  (a),  and  Rex  \.  Ditcheat{b);  and  it  had 
been  decided  that  the  underletting  of  part  did  not  pre- 
vent the  person  who  so  underlet  from  having  the  con- 
structive holding  or  occupation  of  the  whole.  Then 
Stat.  1  W.  4.  c.  18.  expressly  requires  actual  occupation. 
Admitting  the  latter  act  to  be  merely  retrospective,  so 
far  as  regards  the  first  section,  yet  its  prospective  effect 
will  prevent  the  settlement  from  being  complete  in  the 
present  case.  The  settlement  is  not  acquired  till  the  time 
of  occupation  is  complete.  Thus,  under  stat.  59  G.  3. 
c.  50.,  which  makes  a  twelvemonth's  holding  necessary, 
and  provides  that,  after  the  passing  of  the  act,  "  no  per- 
son shall  acquire  a  settlement"  by  forty  days'  dwelling 
unless  he  holds  as  that  act  requires,  it  was  decided  that 
a  person  not  so  holding  could  not  gain  a  settlement  by 
dwelling  for  forty  days,  of  which  some  elapsed  before 
the  passing  of  the  act,  and  some  after :  Rex  v.  St.  Mary- 
lebone  {c).  Half  of  the  rent  is  not  due  till  the  end  of 
the  year  :  the  requisite  of  paying  rent,  thereforCj  could 
not  be  complied  with  till  after  the  act  came  into  opera- 
ation.  As  to  the  meaning  of  the  words  "  actual  occu- 
pation," the  word  "  occupation "  may  have  different 
meanings  according  to  the  subject-matter  to  which  it 
is  applied,  whether  that  be  liability  to  rates,  the  right 

{a)  SB.  ^C.  71.  {b)  9  a  176. 

(c)  4j&.  4;jAld.  681. 

of 
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of  voting,  or  the  description  in  an  indictment  for  bur- 
glary, &c.  But  the  word  "  actual  "  removes  all  doubt, 
and  necessarily  excludes  a  case  of  underletting.  As  to 
the  extreme  cases  suggested  on  the  other  sid^,  it  cannot 
be  said  that  the  Judges  of  assize,  or  the  occupiers  of  a 
room  in  an  inn,  have  an  exclusive  occupation  of  any 
part  of  the  house  :  here  the  exclusive  occupation  is 
expressly  found.  Nothing  can  turn  on  the  quantity 
taken  out  of  the  pauper's  actual  occupation,  or  the  rent 
reserved  by  him,  or  the  length  of  time :  the  question 
under  the  act  is  not  one  of  degree :  that  which  is  re- 
quired is  exclusive  occupation ;  and  Rex  v.  St.  Nicholas, 
Rochester  («),  goes  to  this  extent. 

Lord  Denman  C.  J.  The  question,  in  truth,  is, 
whether  Rex  v.  St.  Nicholas,  Rochester  [a),  was  properly 
decided  ;  for  all  the  attempts  to  distinguish  that  case 
from  the  present  fail.  The  facts  here  bring  the  case 
to  the  evil  contemplated  by  the  act;  and,  prima  facie, 
no  settlement  is  gained.  Rex  v.  St.  Nicholas,  Roches^ 
ter  {a)  ,  was  decided  after  full  consideration  ;  yet,  if  a 
reasonable  doubt  were  suggested,  I  should  be  perfectly 
ready  to  reconsider  it.  I  have  listened,  indeed,  to  the 
argument  with  much  anxiety ;  for,  on  the  decision  of 
the  former  case,  there  was  probably  no  one  of  the 
Judges  who  did  not  feel  that  the  determination  of  the 
Court  might  lead  to  consequences  perhaps  not  con- 
templated :  still  they  found  themselves  forced  to  come 
to  the  decision.  Where  the  words  of  a  statute  are 
plain,  I  must  follow  them.  The  argument  used  on 
the  former  occasion,  and  now  referred  to,  met  with 


183; 


The  King 
against 
The  Inhabit- 
ants of 
St.  Nicholas, 
Colchester. 


(o)  5B.  4;Jd.  219. 


full 
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1835.  full  consideration  at  the  time.  The  act  comes  into 
  operation  on  the  30th  of  March  1831.    (His  Lordship 

The  King  r   \  n 

against  then  read  the  latter  part  of  the  first  section.)  Accord- 
^^^ants^of^  ing  to  the  facts  found,  the  pauper  did  hire  the  premises: 
^olcheIter!'  t)"^  three  rooms  were  underlet  for  some  weeks  to  Mr. 

Harvey^  who  had  exclusive  occupation  of  them.  It  is 
the  very  case  contemplated  by  one  of  my  learned  bro- 
thers, who  decided  Rex  v.  St,  Nicholas^  Rochester  {a). 
With  respect  to  the  difficulty  supposed  to  arise  in  the 
case  of  innkeepers,  there  is  no  analogy  between  such  an 
occupation  as  is  here  found,  and  an  occupation  by  a 
guest.  The  occupation  of  the  guest  is  that  of  the  inn- 
keeper :  the  innkeeper  occupies  by  his  guest  (Z>).  The 
previous  case  having  been  fully  considered,  I  am  bound 
to  say  that  no  settlement  was  gained  here. 

LiTTLEDALE  J.  I  sec  no  reason  for  departing  from 
the  opinion  which  I  gave  in  Rexv,  St.  Nicholas^  Roches- 
ter {a).  The  only  remaining  question  is  as  to  the  time 
at  which  the  operation  of  the  act  commences.  It  seems 
to  me  that  the  words  "from  and  after"  make  it  neces- 
/  sary  that  the  act  should  be  complied  with  by  any  person 

who  completes  a  settlement  by  renting  after  the  passing 
of  the  act. 

Williams  J.  I  am  of  the  same  opinion ;  and  I 
abide  by  the  decision  in  Rex  v.  St.  Nicholas,  Roches-^ 
ter  [a).  It  has  been  often  said  by  learned  judges,  that 
it  is  as  important  to  ascertain  what  the  law  is,  as  to 

(a)  SB.  ^  Ad.  226,  228. 

(6)  In  Rex  v.  St.  Giles  in  the  Fields,  Hil.  T.  1836  {January  16th), 
post,  it  was  decided  that  a  person  letting  beds  by  the  night  or  week, 
but  in  other  respects  occupying  conformably  to  1  W.4.  c.  18.,  did  not 
lose  his  settlement. 

determine 
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determine  whether  it  be  right  or  wrong;  therefore,  1835. 
unless  I  saw  clear  ground  for  departing  from  the 

.  .  The  King 

previous  decision,  I  should  give  my  assent  to  it.    But  against 

IT....  .  I      The  Inhabit- 

it  seems  to  me,  that  the  decision  is  in  accordance  with  ants  of 
the  object  proposed  by  the  act.  The  statute  6  G.  4.  Co^h^ter? 
c.  57.  was  introduced,  as  the  recital,  (5.  1.),  indicates,  in 
consequence  of  litigation  occasioned  by  the  previous 
state  of  the  law,  under  which  a  party  might  gain  a 
settlement  by  the  occupation  of  any  assignable  number 
of  distinct  tenements.  This  act  materially  abridged 
the  quantity  of  settlements  which  could  be  gained  by 
renting  tenements;  and  then  came  stat.  1  W>  4,  c.  18., 
the  object  of  which  is  expressly  stated  to  be  to  explain 
and  amend  stat.  6  G.  4.  c.  57.;  and  it  does  so  by  still 
further  abridging  the  power  of  gaining  a  settlement. 
It  enacts  that  no  settlement  shall  be  acquired  by  the 
yearly  hiring  of  a  dwelling-house,  unless  such  house 
be  "actually  occupied"  by  the  person  hiring  the  same. 
It  appears  to  me,  that  the  construction  put  upon  these 
words  in  JRe^c  v.  St  Nicholas,  Rochester  («),  was  right. 
But  it  is  said  that  the  act  should  not  have  a  retrospective 
operation.  Now,  it  is  observable  that  the  language  of 
the  act  does  not  affect  the  contract  of  hiring ;  that  re- 
mains as  prescribed  by  the  former  act;  the  later  act 
relates  only  to  the  occupation  and  payment  of  rent  to 
become  requisite,  after  the  passing  the  act,  for  acquiring 
a  settlement  by  hiring  the  house,  &c.  The  words  "  ac- 
tually occupied"  must  mean  entire  occupation.  We 
cannot,  therefore,  enter  into  questions  of  degree;  if  there 
be  an  underletting,  it  is  clear  that  the  person  who  does 
underlet  cannot  be  said  to  be  the  occupier,  under  this 


(a)  5  B.  4;  Ad.  219. 


act. 
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1835. 

The  King 
against 
The  Inhabit- 
ants of 
St.  Nicholas, 
Colchester. 


act.  I  should  not  have  said  so  much  on  the  point  had 
I  been  a  member  of  this  Court  when  Bex  v.  St,  Nicholas, 
Rochester  («),  was  decided. 

Order  of  sessions  quashed. 

(a)  5B.  ^  Ad,  219. 


Monday, 
January  26th. 


The  King  against  Dyer  and  Hall,  Esquires, 
Justices  of  the  Peace  for  Middlesex. 


A  local  act  for 
the  government 
of  the  poor  of 
certain  united 
parishes, 
directed  that 
the  lessors, 
landlords,  and 
owners  of  all 
lands,  houses, 
&c.,  the  yearly 


I^^Y  an  act  "  for  the  better  regulation  of  the  affairs  of 
the  joint  parishes  of  St.  Giles  in  the  Fields  and  St, 
George  Bloomsbury,  in  the  county  of  Middlesex^  and  of  the 
separate  parishes  of  St,  Giles,  Sfc,  and  St.  George,  Sfc,  in 
the  same  county"  (11  G.  4.  &  1  W.  4},  ex.,  local  and 
personal,  public),  vestries  are  appointed  for  the  parishes 

assessment  or 

valuation  whereof  should  be  less  than  30^.,  should  be  rated  under  that  act;  and  the  vestry 
were  empowered  to  make  poor-rates.  The  vestry  assessed  at  sums  below  SOI.  some  houses 
which  were  let  at  a  rent  above  SOL,  the  tenants  paying  parochial  and  other  taxes.  Quaere, 
whether  these  houses  were  within  the  provision  ? 

It  was  also  enacted,  that  the  person  authorised  to  collect  the  rents  should  be  taken  to  be 
the  lessor,  &c. ,  for  tiie  purposes  of  the  act,  and  be  liable  to  be  rated,  and  compellable  to  pay 
the  rates,  in  all  cases  where  the  lessors  were  made  liable  to  be  raced,  unless  the  real  lessor, 
&c.,  should  declare  himself  and  pay  the  rates,  or  be  distinctly  or  certainly  known  to  be  the 
lessor,  &c.,  by  the  vestrymen.  The  houses  before  mentioned  formed  part  of  an  estate  known 
by  the  name  of  the  ^S*.  estate,  for  all  of  which  a  person  named  S.  was  rated  as  owner  (which 
it  appeared  he  really  was)  in  the  parish  land-tax  books :  and  other  houses  on  this  estate, 
contiguous  to  some  of  those  in  question,  were  let  by  S.  to  one  of  the  vestrymen.  S.  re- 
sided at  a  distance  from  the  parishes.  The  vestry  rated  the  collector  for  the  houses  first 
mentioned,  and  for  others  on  the  same  estate.  Quaere  (supposing  the  first-mentioned 
houses  properly  assessed  at  a  sum  below  30/.),  whether  the  collector  was  so  rateable  ? 

On  nonpayment  of  the  rates,  the  act  authorised  and  required  a  justice  to  summon  the 
party  and  to  issue  a  distress  warrant  against  him,  unless  he  satisfactorily  proved  that  he  was 
not  liable.  The  form  of  distress  warrant  given  by  the  act  was,  on  the  "  landlord  or 
owner."  The  rate  upon  houses  assessed  at  less  than  30/.  was  also  made  recoverable  from 
the  lessors,  (&c.,  by  action  or  plaint.  Parties  aggrieved  by  any  rate  made,  or  thing  done 
under  the  act,  might  appeal,  within  a  limited  time,  to  the  vestry,  and,  failing  to  obtain 
satisfaction,  might,  witiiin  a  certain  time,  appeal  against  such  rate  or  other  thing  to  the 
sessions.  The  collector  rated  as  above,  not  having  paid  the  rate,  or  appealed  within 
proper  time,  justices  were  applied  to  for  a  distress  warrant  against  him,  but  would  not 
grant  it.  This  Court,  considering  the  legality  of  such  a  warrant  not  clear  under  the  cir- 
cumstances, refused  a  mandamus  to  compel  the  justices  to  issue  it. 

respectively, 
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respectively,  and  a  joint  vestry  for  the  two  parishes,  and  1835. 
the  vestrymen  of  the  joint  vestry  are  empowered  {s.  86.)  ThTKiN 
to  make  rates  for  the  relief  of  the  poor  of  the  two  pa-  against 

Dyer. 

rishes,  upon  the  several  tenants  or  occupiers  of  all  lands, 
houses,  &c.,  within  the  said  parishes. 

Section  88.  enacts,  that  such  rates  shall  be  paid  by 
the  tenant  or  occupier  rated  for  the  several  lands, 
houses,"  &c.;  "  and  if  any  such  tenant  or  occupier,  or  any 
other  person  made  liable  to  pay  any  such  rates,  shall  refuse 
or  neglect  to  pay"  &c.  (defining  a  certain  time,  and  re- 
quiring a  demand)  "  it  shall  be  lawful  for  any  of  his 
Majesty's  justices  of  the  peace  and  he  is  hereby  required 
to  summon "  "  all  persons  who  shall  have  refused  or 
neglected  to  pay  as  aforesaid"  to  appear  before  such 
justice  or  any  other  justice  of  the  peace;  "  and  if  any 
person  so  summoned  shall  refuse  or  neglect  to  attend  at 
the  time  and  place  mentioned  in  such  summons,  or  if  he 
or  she  shall  attend  and  shall  not  satisfactorily  prove  to 
such  justice  that  he  or  she  is  not  liable  to  the  payment 
of  such  rate,  such  person  shall  pay  the  said  rate,"  and 
costs ;  "  and  in  cases  where  any  such  rate  shall  not  be 
paid  at  or  before  the  time  mentioned  in  such  summons 
for  the  appearance  of  the  person  summoned,  it  shall  be 
lawful  for  the  justice  who  shall  have  issued,  or  have 
authorised,"  &c.,  "  such  summons  as  aforesaid,  or  for 
any  other  justice  of  the  said  county,  and  he  is  hereby  re- 
quired^^  upon  proof  of  the  service  of  summons,  "  to 
grant  a  warrant^*  "  to  levy  such  rate,  and  all  arrears,  and 
the  costs  "  &c.,  "  by  distress  of  the  goods  and  chattels  of 
the  party  so  neglecting  or  refusing  which  shall  be  found 
within  the  said  parishes  or  elsewhere'^ 

Section  92.  enacts,  "  That  the  several  lessors,  land- 
lords, and  owners  of  all  lands,  houses,"  &c.  "  within 

the 
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1835.  the  said  parishes,  or  either  of  them,  the  yearly  assess- 
ment  or  valuation  whereof  respectively  shall  be  less  than 

The  Kino  ^  ^        *^  . 

against  30/.,"  *'  shall  and  may  from  time  to  time  and  at  all 
times  hereafter  be  rated  towards  all  rates  to  be  made 
by  authority  of  this  act,  for  or  in  respect  of  such  lands, 
houses,"  &c.  "  respectively,  instead  of  the  actual  oc- 
cupiers thereof;"  and  the  person  so  rated  shall  pay 
such  rates. 

Section  93.  enacts,  "  That  to  prevent  any  dispute 
touching  the  designation  of  lessors,  landlord,  or  owner 
of  houses,"  &c.  "  intended  to  be  made  liable  to  the  pay- 
ment of  any  rate  by  virtue  of  this  act,  the  person  or 
persons  authorised  to  receive  or  collect,  or  the  person  or 
persons  applying  for,  or  receivings  or  collectings  the  rents 
of  any  house,  building,"  &c.  "  from  the  tenants  or  occu- 
piers thereof  respectively,  shall  be  deemed  and  taken  to 
be  the  lessor  or  lessors,  landlord  or  landlords,  owner  or 
owners  of  such  houses,  buildings,"  &c.  "  for  the  pur- 
poses of  this  act,  and  shall  be  liable  to  be  rated  and 
shall  be  compellable  to  pay  the  rates  in  respect  of  such 
houses,  buildings,"  &c.  "  in  all  cases  in  which  either 
lessors,  landlords,  or  owners  are  by  this  act  made  liable 
to  be  rated,  and  to  the  payment  of  such  rates,  unless  the 
real  lessor  or  lessors,  landlord  or  landlords^  owner  or 
owners  thereof,  shall  declare  himself,  herself,  or  themselves 
to  be  such  real  lessor  or  lessors,  landlord  or  landlords, 
owner  or  owners,  and  shall  voluntarily  pay  or  compound 
for  such  rates  as  aforesaid,  or  shall  be  distinctly  or  cer- 
tainly ^  known  to  be  such  by  the  said  vestrymen^ 

Section  95.  subjects  the  goods  of  occupiers  to  distress 
(to  a  limited  extent)  for  the  rate  to  which  the  lessor, 
landlord,  or  owner  is  by  this  act  made  liable,  although 
such  occupiers  be  not  rated. 

Section 
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Section  96.  enacts,  That  in  default  of  payment  of  1835. 
the  rates  on  lands,  houses,  &c.  assessed  under  30/.,  or     _  "7" 

The  King 

of  any  arrears  thereof,  "  the  same  shall  be  and  remain  a  against 

^  Dyer. 

charge  upon  such  respective  lands,  houses,"  &c.  "  and 
shall  and  may,  after  fourteen  days'  notice  left  upon  the 
premises,  be  sued  for  and  recovered  of  and  from  the 
respective  lessors,  landlords,  or  owners  thereof,  by  ac- 
tion of  debt,  bill,  plaint,  or  information  in  any  of  his 
Majesty's  courts  of  record  at  Westminster^  or  in  any 
court  of  request  for  the  county  of  Middlesex^  or  in  any 
other  court  of  request  v^'ithin  the  jurisdiction  of  which 
any  such  lessor,  landlord,  or  owner  shall  reside." 

Section  100.  gives  forms  for  the  warrant  of  distress 
in  various  cases,  one  of  which  purports  to  be  against 

C.  D.  landlord  or  owner." 

Section  112.  enacts.  That  if  any  person  shall  think 
himself  aggrieved  by  any  rate,  or  by  any  other  act  or 
matter  made  or  done  or  arising  under  or  in  pursuance 
of  this  act,  such  person  may  appeal  to  the  vestrymen  by 
or  from  whom,  or  by  or  from  whose  act  or  order,  such 
cause  of  complaint  shall  arise,  at  any  of  their  meetings, 
provided  "  notice  be  given  within  one  calendar  month 
after  the  cause  of  complaint  shall  have  arisen ;  and  such 
vestrymen  may  grant  or  refuse  relief,  and  make  such 
order  as  to  them  shall  seem  meet. 

Section  113.  enacts.  That  if  any  person  shall  think 
himself  aggrieved  by  any  rate,  &c.  (as  in  sect.  112.),  "  or 
by  any  warrant,  order,  or  conviction  of  any  justice  of 
the  peace,"  such  person  may  appeal  to  the  next  general 
or  quarter  sessions  of  the  peace  for  Middlesex  after  the 
cause  of  complaint  shall  have  arisen ;  or,  in  case  of  an 
appeal  against  the  confirmation  of  any  rate  by  the 
vestrymen,  then,  on  having  paid  such  rate,  to  such 
next  general  or  quarter  sessions  after  such  confirmation 

Vol.  II.  R  r  shall 
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1835.  shall  have  been  notified  to  the  party  liable  to  such 
'  rate;  either  of  which  courts  of  sessions  are  empowered 

The  King  ^ 

against       to  hear  and  finally  determine  the  matter  of  the  appeal 

Dyer. 

(notice  of  appeal  having  been  given,  as  prescribed  by 
this  section):  and  the  justices  in  session  "shall  finally 
determine  the  matter  of  such  appeal,  and  may,  according 
to  their  discretion,"  award  costs  ;  "  and  their  determin- 
ation in  or  concerning  the  premises  shall  be  conclusive 
on  all  parties,  to  all  intents  and  purposes  whatsoever : 
provided  nevertheless,  that  such  justices  shall  not  inquire 
into  any  appeal  against  any  rate  or  thing  made  or  done 
by  the  vestrymen"  of  the  joint,  or  of  either  separate 
vestry,  unless  complaint  shall  first  have  been  made  to 
such  vestrymen  respectively,  and  satisfaction  not  ob- 
tained. 

James  Veal  was  rated,  as  collector,  for  certain  houses, 
which  were  assessed  each  under  SO/.,  and  payment 
having  been  demanded  from  him,  and  refused,  he  was 
summoned  before  each  of  the  defendants,  at  different 
times,  for  different  arrears,  and  a  distress  warrant  against 
him  was  applied  for,  which  the  defendants  refused  to 
grant.  In  Michaelmas  term  1834,  Adolphus  obtained  a 
rule,  upon  affidavits  of  the  above  facts,  calling  upon  the 
defendants  to  shew  cause  why  a  mandamus  should  not 
issue,  commanding  them  to  make  out  and  issue  their 
warrants  of  distress  against  the  goods  and  chattels  of 
Veal^  to  enforce  payment  of  the  several  sums  due  on  the 
rates.  In  answer  to  the  role,  Veal  made  affidavit  that 
he  was  collector  of  the  rents  of  the  houses ;  that  the 
owner  was  John  Harry  Hammond  Spencer;  that  the 
houses  were  a  small  part  of  a  very  great  number  of 
houses,  which  formed  an  estate  well  known  in  the  parish 

SL  Giles,  and  commonly  called  "The  Spencer  estate," 
of  all  which  Spencer  was  owner,  and  rated  as  such  in  the 

13*  land- 
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land-tax  books  of  the  parish,  and  that  he,  Veal,  believed  1835. 
it  to  be  notorious  in  the  parish  that  Spencer  was  such 

^  ^  The  Kino 

owner ;  that  Andrew  George  Bachhqffher,  a  vestryman,  against 

Dyer. 

and  an  active  man  in  the  affairs  of  the  parish,  was  im- 
mediate lessee  of  Spencer,  of  certain  messuages  contiguous 
to  some  of  those  which  were  the  subject  of  this  apph*- 
cation,  and  paid  rent  to  him  for  the  same ;  that  some  of 
the  houses  now  in  question  were  let  at  upwards  of  35/. 
each,  the  tenants,  by  the  terms  of  the  contract,  paying 
all  parochial  and  other  taxes ;  that  others  were  let  at 
rents  below  30/.  upon  the  same  terms  as  to  taxes ;  that 
Spencer  was  a  person  of  substance,  and  that  Veal  had 
paid  over  to  him  the  rents  collected  before  he  was  sum- 
moned. Spencer  resided  in  Wales.  It  did  not  appear 
that  there  had  been  any  appeal  against  the  rate. 

Sir  John  Campbell  now  shewed  cause.  The  Court 
will  not  interfere,  unless  it  be  clear  that  the  warrant, 
when  granted,  will  be  lawful.  But  it  would  be  clearly 
unlawful,  on  two  grounds.  First,  although  the  yearly 
assessment  of  these  houses  is  under  30/.,  yet  part  of 
them  are  let  at  higher  rents,  and  therefore  do  not  fall 
within  sect.  92. :  for  it  cannot  have  been  intended  by 
the  legislature  to  enable  the  vestry,  by  a  false  assess- 
ment, to  bring  any  houses  which  they  may  choose  within 
the  effect  of  the  clause,  whatever  be  their  real  value. 
Secondly,  Veal  ought  not  to  be  called  on  under  sect.  93., 
the  real  landlord  is  "  distinctly  "  and  "  certainly  known'* 
to  the  vestrymen  :  the  property  is  known  by  the  name 
of  the  owner,  who  is  rated  for  it  in  the  land-tax  book ; 
and  one  of  the  most  active  vestrymen  is  his  immediate 
lessee.  Again,  the  magistrates  will  not  be  compelled  to 
issue  their  warrant,  if  there  be  another  remedy.  But 
the  ninety-sixth  section  gives  a  remedy  by  action  of 
R  r  2  debt, 
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1835.  debt,  bill,  plaint,  or  information,  in  the  courts  of  West- 
The  King     ^'"^^^^'^j  courts  of  request. 


against 
Dyer. 


Thesiger  and  Adolplms  contra.    By  sect.  88.  the  ma- 
gistrate is  "  required  "  to  grant  the  warrant,  against  any 
person  "made    liable;"  and  the  distress  is  to  be 
levied  of  the  goods  within  the  parishes  "  or  elsewhere," 
shewing  that  the  absence  of  the  party  was  contemplated. 
This  is  not  a  case  where  the  legality  is  doubtful.    As  to 
the  first  objection,  the  words  of  sect.  92.  leave  no  doubt 
that  the  actual  assessment  is  the  only  criterion.    If  the 
landlord  be  improperly  assessed,  the  remedy  is  by  ap- 
peal under  ss.  112,  113.   As  to  the  second  objection, 
the  ninety-third  section  fixes  the  liability  on  the  col- 
lector,  "to  prevent  any  dispute,"  where  the  owner 
shall  not  "  declare  himself,"  or  be  "  distinctly  or  cer- 
tainly known."    Now,  Veal  did  receive  these  rents, 
and  he  does  not  appear  to  have  paid  them  over  at  the 
time  of  receiving;  so  that  he  is  clearly  the  collector 
within  the  meaning  of  the  section.    Nor  is  there  any 
pretence  for  saying  that  the  owner  was  declared  or 
known.    The  name  of  the  estate  proves  nothing:  and 
Bachhqffner^s  personal  knowledge  that  Spencer  is  the 
owner  of  houses  near  the  houses  which  are  the  sub- 
ject of  this  application,  is  neither  distinct  nor  certain 
knowledge  that  he  is  owner  of  the  latter,  nor  is  it  the 
knowledge  of  "  the  said  vestrymen."    Besides,  if  the 
wrong  person  be  rated,  he  may  appeal.    The  remedy 
given  by  sect.  96.  is  not  exclusive,  but  cumulative. 
There  are  no  exclusive  words  in  the  section  itself,  and 
the  section  preceding  gives  the  remedy  by  distress  upon 
goods  of  occupiers,  where  the  occupier  is  not  the  party 
rated  :  that  would  include  the  case  of  houses  assessed  as 
mentioned  in  sect.  96.,  so  that  it  is  impossible  to  con- 
strue 
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strue  that  section  exclusively.    Again,  the  form  of  the  1835. 
distress  warrant,  in  sect.  100.,  comprehends  the  present  ^^^^ 
case.    If,  then,  the  remedy  in  sect.  96.  be  not  exclusive,  against 

Dyer. 

the  fact  of  the  cumulative  remedy  existing  is  no  reason 
for  not  granting  the  distress  warrant,  especially  as  the 
remedy  by  action  is  very  usually  illusory,  in  the  case 
of  rates. 


Lord  Denman  C.  J.  By  this  act  a  large  and  extra- 
ordinary power  is  conferred,  of  calling  on  the  collector ; 
and  there  may  be  good  reason  for  making  him  liable, 
because  he  is  in  the  receipt  of  the  profits.  But  before 
we  require  the  magistrate  to  exercise  the  power  given 
him,  of  issuing  his  warrant,  we  must  see  that  the  power 
exists  beyond  a  doubt.  Now  I  doubt  as  to  all  the 
points.  It  is  questionable  whether  the  assessment,  if 
not  fairly  made  on  the  rent,  creates  a  liability  in  the 
landlord,  even  although  the  words  of  the  act  (sect.  92.) 
are  merely  "  assessment  or  valuation."  Then,  besides 
the  power  of  distress,  a  power  is  conferred  by  the  sta- 
tute, of  charging  the  estate,  and  recovering  by  action. 
Where  such  a  power  as  that  exists,  we  cannot,  in  the 
exercise  of  our  discretion,  compel  magistrates  to  act, 
unless  we  see  very  clearly  that  the  act  would  be  legal. 
It  seems  to  me  that  the  magistrates  have  done  rightly 
in  this  case. 


LiTTLEDALE  J.  We  must  not  issue  this  mandamus 
unless  the  case  be  quite  clear,  or  unless  it  appear  that 
there  was  caprice  on  the  part  of  the  magistrates,  or 
something  at  least  to  shew  that  the  refusal  was  not 
bona  fide.  If  they  have  acted  bona  fide,  it  must  be  a 
very  strong  case  to  induce  us  to  issue  a  mandamus. 
The  justices  are  not  indemnified.  It  is  a  pity  that 
R  r  3  acts 
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acts  of  parliament  like  that  in  question  do  not  contain  a 
clause  indemnifying  magistrates  for  whatever  they  shall 
do  in  obedience  to  the  mandate  of  this  Court:  the  Court 
would  then  take  upon  itself  to  see  whether  the  thing 
required  were  within  the  provisions  of  the  act. 

Williams  J.  We  ought  to  be  very  cautious  how 
we  compel  magistrates  by  mandamus  to  enforce  a  remedy 
by  distress ;  and  if  that  were  done  here,  Mr.  Veal  would 
be  placed  in  a  strange  position,  the  landlord  being  out  of 
the  parish.  The  parties  liable  under  stat.  43  Eliz.  c.2.  s.  1. 
and  5.  4.,  are  the  occupiers.  Here  I  am  not  sure  that 
we  ought  not  to  have  more  distinct  information  that  the 
landlord  was  not  known ;  I  should  conjecture,  that  the 
vestrymen  did  know  him.  At  any  rate,  it  would  be  a 
dangerous  step  to  grant  this  mandamus. 

Sir  John  Campbell  applied  for  costs,  on  the  ground 
of  the  application  being  against  magistrates.  [^Little- 
dale  J.  It  does  not  appear  that  cause  is  shewn  on  their 
behalf.]  Then  the  Court  will  give  costs  simply  on  the 
ground  of  the  decision,  which  is  complained  of,  being 
upheld. 

Thesiger  and  Adolphus  contended  that  it  was  a  fair 
point  for  discussion. 

Per  Curiam.    This  is  not  a  case  for  costs. 

Rule  discharged,  without  costs  (a); 

(a)  See  the  next  case^  Rex  v.  Trecothick,  ante,  p.  405.,  and  Bex  v. 
Mirehouse,  post,  p.  632. 


1835. 


The  King 

against 
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[The  following  case,  decided  in  Trinity  term  1835, 
may  conveniently  be  added  here.] 

The  King  a<^ainsl  Yarburgh  Greame,  Esquire.  Friday, 

^  '         ^  May  29th. 

BY  a  rate  made  under  the  Highway  Act,  13  G.  3.  The  Court  will 

.  ,  not  compel  a 

c.  78.  s.  45.,  for  repairing  the  highways  in  the  parish  magistrate,  by 

of  Kilhanii  in  the  East  Riding  of  Yorlshire,  and  signed  ^^^^  a"diSress 

and  allowed  January  ^ih,  1831,  by  two  justices  of  the  p^^rLghway 
riding,  James  Hall  was  rated  at  23/.  1 75.  for  a  farm-house,  ^"^^^^ 

St»    I  3  Cr»  S» 

&c.  at  Swaythorpe.    Payment  having  been  demanded  and  ^  78.  ss.  45., 

67.,  inade  upon 

refused.  Hall  was  summoned  before  two  magistrates  of  the  the  occupier  of 

•  T  r.  •  7  1        1  r       1   '^"'^^'^  within 

ridmg,  at  Bridlington,  in  February  1 834  ;  but  they  refused  his  district,  if 

1  p  1  I       it  appear  that, 

to  issue  a  distress  warrant  under  5.  67.  01  the  act,  on  the  in  the  magis. 
ground  that,  by  an  act  (11  G.  3.  c,  44.  private),  "  for  and^infa^*' 
dividing,  inclosint?,  and  allottin^]j  the  several  open  fields,  ^  ^^^f' 

^  I  ■>    doubt  as  to  the 

lands,  and  grounds,  within  the  township  of  Kilham  on  occupier  being 

lial)le  to  con- 

tlie  Wouldsy  in  the  county  of  YorA*,"  it  was  enacted,  that  tr.bute  to  the 
the  township  of  Kilham  and  the  roads  therein  should  be  parish  high- 

,  .    .  Ill  1  ways,  and  that 

set  out  by  commissioners,  and  that  the  roads  so  ascer-  the  magistrate 
tained  should  be  repaired  by  the  inhabitants  of  the  stiedtf^ti^e^'^ 
township  in  such  manner  as  theretofore  had  been  ac-  w^"^^^^]  ''^ 

*  granted  and 

customed,  and  as  by  the  laws  of  the  land  the  then  ^^'^^  upon : 

and  tliis,  al- 

present  highways  then  were  or  had  been  repaired :  though  the  oc- 
cupier has  not 

that  Swaythorpe  was  not  included  under  or  aff'ected  by  appealed 
the  award  of  the  commissioners,  but  appeared  thereby  rate."^*  *  ^ 
to  be  treated  as  no  part  of  the  township  of  Kilham;  and 
that  the  rate  was  partly  for  repair  of  the  roads  of 
the  township. 

11  r  4  Hall 


i 
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1835.  Hall  was  again  rated  for  the  same  premises  by 

The  King     ^  ^^^^  allowed  on  the  5th  of  April  1834,  and  refused 

against  payment.  On  the  5th  of  July,  Hall  appeared  at 
Beverley  on  summons  before  three  magistrates  of  the 
riding,  who  refused  to  adjudicate  on  the  application 
for  a  distress  warrant,  on  the  ground  that  the  parish 
of  Kilham  was  not  within  the  district  for  which  they 
usually  acted,  and  also  on  account  of  the  previous 
decision  at  Bridlington.  A  demand  of  both  the  rates 
was  afterwards  made  on  Hall,  and  payment  refused 
by  him;  and,  on  the  1st  of  November  1834,  Hall 
appeared  on  summons  at  Bridlington,  before  the  de- 
fendant, being  one  of  the  justices  for  the  East  riding, 
and  another  justice  of  the  same  riding,  and  they  re- 
fused to  adjudicate  on  the  application  for  a  distress 
warrant,  on  the  ground  of  the  former  proceedings  at 
Beverley, 

John  Henderson,  in  Michaelmas  term  1834,  obtained 
a  rule  nisi  for  a  mandamus  to  the  defendant  to  grant 
a  distress  warrant  against  Hall  for  the  two  rates. 
The  defendant,  in  answer,  made  affidavit  that  he  was 
advised  and  verily  believed  that  the  two  assessments, 
so  far  as  they  affected  Swaythorpe,  or  Hall  as  the  oc- 
cupier thereof,  were  wholly  illegal  and  void ;  and  that 
he  was  advised  and  believed  that  Swaythorpe  formed  a 
hamlet  repairing  its  own  roads  without  contributing 
to  the  repair  of  the  other  roads  in  the  parish  (to  which 
effect  other  affidavits  were  also  put  in)  ;  that  he  was 
advised  and  believed  that  if  he  granted  the  warrant,  he 
should  be  liable  to  be  sued,  and  would  in  fact  be  sued, 
by  Hall  for  any  thing  done  under  it ;  and  also  that  the 
case  had  been  twice  heard  and  decided  by  magistrates  of 
the  East  riding,  at  Bridliitgton  and  Beverley  respect- 

*T  ively. 
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ively.  Hall  made  affidavit  to  the  same  effect,  as  to  the  1835. 
illesalitv  of  the  rates,  and  that  he  was  determined  to       '  ~ 

"  The  King 

institute  legal  proceedings  against  any  magistrate  who  ^gainst 
should  grant  such  warrant. 

jR.  V.  Richards  now  shewed  cause.  This  rule  at  any 
rate  goes  too  far,  the  mandamus  required  being,  not  to 
hear  the  cases,  but  to  grant  a  distress  warrant  at  once. 
But  further,  the  magistrate  swears  that  he  thinks  the 
matter  doubtful,  and  is  advised  and  believes  the  assess- 
ments are  unlawful,  and  that  he  will  be  subjected  to 
legal  proceedings  if  he  issue  his  warrant.  The  Court 
will  abstain  from  compelling  the  magistrate  to  an  act  of 
which  the  legality  is  at  least  doubtful.  This  was  the 
principle  acted  upon  in  Rex  v.  The  Justices  of  Bucking- 
hamshire  {a). 

Sir  F.  Pollock  contra.  If  the  rate  be  illegal,  on  the 
grounds  suggested.  Hall  ought  to  have  appealed,  under 
the  eightieth  section  of  stat.  13  G.  3.  c.  78.  In  default 
of  his  doing  so,  the  rate  is  legal,  and  the  magistrate  is  in 
no  danger  of  an  action  ;  no  doubt  being  suggested  as  to 
Kilham  being  within  his  jurisdiction,  or  as  to  the  legality 
of  the  rate  in  point  of  form.  If  a  magistrate  might 
refuse  a  warrant  on  the  grounds  here  suggested,  he 
might  constitute  himself  a  court  of  appeal.  Rex  v. 
Trecothick  [h)  is  directly  in  point. 

Per  Curiam  {c).  We  are  not  to  subject  the  magistrate 
to  risk,  by  compelling  him  to  perform  an  act,  where  we 

(a)  3  Nev.  ^  M.  68. ;  and  see  S.  C.  (as  Rex  v.  Morgan)  p.  618.  note  («), 
post :  also  Rex  v.  Justices  of  Buckinghamshire,  \  B.  ^  C.  485. 
(ft)  Ante,  ^05. 

(c)  Lord  Denman  C.  J.,  Liltledale,  Fatteson,  and  Williams  Js. 

see 
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1835.       see  a  legal  probability  that  an  action  will  be  brought 
against  him  for  doing  it. 

Rule  discharged  with  costs  {a). 


The  King 

against 
Gjieame. 


Tuesday,  -jjjg  KiNG  ammst  George  Morgan  and  Richard  Day- 

Ja?i.  30th,  1834.  ^       .         r      •  p 

RELLj  Jisquires,  Justices  or  Buckinghamshire. 

A  landlord         In  Hilary  term.  1834,  a  rule  nisi  was  obtained  for  a  mandamus  to  the 

permitted  his  above  justices  to  levy  on  the  goods  of  Adam  Baynes,  clerk,  51.  4s.  assessed 

tenant  for  years  j           b                              »  > 

under  a  lease  upon  him  for  the  relief  of  the  poor  of  the  parish  of  Adstock,  Buckingham- 

expiring  in  shire.    The  rate  was  for  a  messuage,  farm  and  lands,  which  had  been  in 

'^ve^u^^the'  occupation  of  a  tenant  for  years,  under  a  lease  expiring  J])ril  6th, 

lands  and  farm-  1835.    In  October  1833,  the  tenant,  being  in  arrear  as  to  his  rent,  and 

house  in  wishing  to  leave  the  premises,  agreed  with  Mr.  Baynes  to  pay  the  arrears 

October  1833,  ^^^^  ^^^^      October  11th,  and  the  further  sum  of  44Z.  (equal  to  about 

paying  rent  _  ^  ^  ^ 

only  until  the      one  quarter's  rent),  to  give  up  certain  compensations  which  he  would  have 

day  of  quitting,  been  entitled  to  as  a  regularly  outgoing  tenant,  and  to  surrender  the  lease, 

furthe^pa^  ^  which  surrender  Baynes  was  to  accept.    The  lease  was  surrendered  on 

ment  and  these  terms,  from  the  11th  of  October,  and  the  premises  given  up;  and 

giving  up  the  ]\ir.  Baynes  put  a  labouring  man  into  the  farm-house  to  take  care  of  the 

he^vvcmlThave  buildings,  but  (with  a  trifling  exception,  which  was  explained)  did  no 

been  entitled  other  act  of  occupation.    No  other  tenant  or  occupier  came  in.  The 

to  as  an  out-  j^te  tenant,  if  he  had  been  regularly  appraised  out,  would  have  had  a 

hi'order^o"*'  claim  on  Baynes  of  about  401.    From  the  time  of  his  departure  till  the 

indemnify  the  ensuing  6th  of  ^priZ,  the  herbage  on  some  of  the  lands,  and  clover  on 

landlord  for  loss  others,  would  have  been  worth  60^.    In  a  poor  rate  made  October  25th, 

to  which  he  was  „   ^  ^  ,              •      r       r          j  u- 

subjected  by  1833,  Baynes  was  rated  as  occupier  or  the  farm,  and,  on  his  non-payment, 

the  determin-  a  distress  warrant  was  applied  for.    The  justices  refused  it,  on  the  ground 

^"^h  t^3t  the  departure  of  the  tenant,  who  quitted  because  unable  to  carry  on 

did  not  take  a  farm,  had  been  a  loss  to  Baynes,  and  he  had  not,  from  that  time,  obtained 

new  tenant,  nor  any  other  tenant,  or  himself  had  any  beneficial  occupation,  and,  therefore, 

occupy  the  pre-  ^Yia.^  a  warrant  of  distress  would  have  been  illegal  and  vexatious,  and 

by  putting  a  would  have  subjected  the  magistrates  to  an  action.    Mr.  Baynes  also 

man  into  the  swore,  in  his  affidavit  in  opposition  to  the  rule,  that  no  rent  was  in  any 

farm-house  to  ^     ^^^^  j^j,^  by  the  late  tenant  for  any  period  subsequent  to  the  11th  of 

The  value  of  *  October;  that  the  441.  were  paid  on  other  considerations,  and  that  the 

grass  and  clover  compensations  given  up  by  the  tenant  were  so  abandoned  as  a  remuner- 

on  the  lauds       ation  to  Baynes  for  losses,  and  for  demands  wholly  independent  of  rent, 
from  October  to 
April  was  60/. 

After  the  tenant's  departure,  the  landlord  was  rated  to  the  poor  as  an  occupier  of  the  pre- 
mises. He  refused  to  pay  the  rate,  but  did  not  appeal ;  and,  on  his  being  summoned  before 
two  justices,  they,  after  hearing  the  case,  declined  granting  a  distress  warrant.  On 
motion  for  a  mandamus  to  them  to  grant  such  warrant. 

Held,  that  this  Court  ought  not  to  interfere,  the  justices  having  heard  and  exercised 
their  judgment  upon  the  application, '  and  it  being  doubtful  whether  the  landlord  was 
properly  rated  as  a  beneficial  occupier. 

Adolphu.s 
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Adoljthus  now  shewed  cause,  -and  contended  that  the  justices  had  de- 
cided rightly  ;  and,  at  all  events,  that  their  decision  was  that  of  magistrates 
having  jurisdiction,  and  having  heard  the  case ;  and,  consequently,  ought 
not  now  to  be  interfered  with.  [  Thesiger,  contrk,  mentioned  Rex  v.  The 
Justices  of  Middlesex,  2  Ld.  Ken.  163.,  as  an  instance  in  which  the  Court 
had  acted  without  reference  to  any  supposed  discretion  in  the  justices.] 
That  was  when  justices  were  supposed  to  be  merely  ministerial  in  levying 
the  rate  ;  but  such  a  doctrine  no  longer  prevails. 

Thesiger,  contra.  In  Rex  v.  The  Justices  of  .BucMnghamshire,  1  B.  ^  C. 
485,  which  was  an  application  for  a  mandamus  where  justices  had 
refused  a  distress  warrant,  the  only  doubt  entertained  by  the  Court  as  to 
granting  the  writ  was,  whether  or  not  the  party  said  to  be  in  default  was 
an  occupier.  In  a  case  free  from  doubt  the  Court  will  interfere.  The 
only  question  here  is,  whether  there  be  a  doubt  that  Mr.  Baynes  was  the 
beneficial  occupier.  {^Taunton  J.  Was  not  that  a  question  for  the  justices 
to  decide  ?]  If  there  was  a  dispute  upon  it,  the  ultimate  decision  was  for 
the  sessions,  on  appeal.  But,  under  the  circumstances  here  stated,  Mr. 
Baynes  clearly  was  a  beneficial  occupier.  {^Taunton  J.  It  does  not 
follow  that  the  landlord  becomes  an  occupier  when  the  tenant  ceases  to 
be  so.  The  premises  may  remain  unoccupied.  Suppose  the  landlord 
cannot  get  a  tenant ;  is  he  to  be  rated  ?]  If  he  derives  a  benefit,  he 
must  be  rated  in  proportion.  Here  a  benefit  was  derived,  if  only  from 
the  grass  and  clover.  The  profit  might  be  small,  but  if  the  party  was 
overrated  he  might  have  appealed.  It  is  his  fault  that  he  has  allowed  the 
time  of  appeal  to  go  by.  {^Taunton  J.  Granting  that  this  Court  would 
interfere  with  the  decision  of  the  justices,  the  case  ought  to  be  a  very 
clear  one.  Littledale  J.  If  a  mandamus  goes  in  this  case,  and  a  warrant 
is  granted,  the  justices  may  be  subjected  to  damages  and  costs,]  Marshall 

Pitman,  9  Bing.  595.,  shews  that,  unless  the  rate  was  made  without 
jurisdiction,  an  action  would  not  lie.  On  the  point  as  to  occupation, 
Newling  v.  Pearse,  I  B.  ^  C.  437.,  is  an  authority.  [Taunton  J.  The 
corn-rent  there  was  payable  in  respect  of  the  property.] 

Lord  Denman  C.  J.  Is  there  any  instance  in  which  magistrates  have 
been  called  upon  to  enforce  a  rate  by  distress  contrary  to  their  judg- 
ment? Here  they  have  exercised  their  judgment,  and  I  think  we  ought 
not  to  interfere. 

Littledale  J.    1  think  that  we  ought  not  to  put  it  upon  the  justices 
in  this  case  to  enforce  the  rate  by  distress. 

Taunton  J.  I  have  already  intimated  my  doubts  as  to  the  liability 
of  the  party,  and  they  are  so  strong  that  I  cannot  say  this  mandamus 
ought  to  be  granted. 

Rule  discharged, 

(pAXfEsoK  J.  was  in  the  Bail  Court.) 


1835. 


The  King 

against 
Morgan. 
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Monday, 
January  26th. 


In  the  Matter  of  Ann  Oliver. 


JgY  the  affidavit  of  Ann  Oliver,  it  appeared  that  she 
was  seventy-five  years  of  age ;  that  on  the  5th  of 
Jtili/  last,  two  attornies  called  upon  her,  while  she  was 
alone,  and  stated  that  a  party  named,  for  whom  they 


A  woman  of 
advanced  age 
had  obtained  a 
judgment  by 
default,  in 
ejectment,  in 
the  Common 

Ttenantln  pos-  acted,  was  taking  steps  to  recover  back  certain  land  which 

session ;  on 
which  judg- 


the  deponent  had  recovered  by  an  action  of  ejectment  in 
haTbeenTb^^"  H^'/fl^r?/  term  last,  but  of  which,  as  far  as  she  knew,  pos- 
tained.  She     session  had  not  then  been  taken  on  her  behalf:  the 

was  not  in  the 

habit  of  ma-      attornies  also  told  her  that  she  had  really  no  claim  to 

iiaging  her 

own  business,  the  land,  and  that  she  would  be  put  to  great  expense ; 
this  Court!^°  and  they  asked  her  to  give  it  up,  adding,  that  otherwise 
by  the^tenarit?  proceedings  could  not  be  delayed.  The  deponent 
thejlSgmenT   P^^oposed  to  Send  for  her  solicitor,  but  the  attornies 

aside,  and  to 
have  the  land- 
lord made  a 
party  to  the 
proceedings, 
but  who  had 
not  been  em- 
ployed in  the 
original  action, 
applied  to  her 
to  sign  a  paper, 
agreeing  that 
the  judgment 
should  be  re- 
scinded, and 
the  parties  re- 
placed in  statu 
quo.    At  the 
time  of  the  ap- 


objected  to  the  delay ;  and  one  of  them  then  wrote 
something,  which  she  believed  to  be  a  consent  to  give 
up  proceedings  on  her  part  as  to  the  land  recovered,  the 
attorney  telling  her  that,  if  she  chose  to  proceed  again, 
the  paper  would  not  prevent  it,  and  adding,  that  it  was 
probable  that  the  party  for  whom  he  acted  would  adopt  a 
line  of  conduct  advantageous  to  the  deponent  in  respect 
of  the  land.  She  was  persuaded  to  sign  the  paper,  which 
one  of  the  attornies  took  away;  and  she  now  further 
stated  that  she  was  not  in  the  habit  of  managing  her 
plication  and     own  business,  and  was  anxious  that  the  paper  should 

inquiry  she  did 

not  know  that  possession  had  been  obtained  on  the  judgment;  she  was  then  alone,  but  men- 
tioned that  she  had  an  attorney,  whom  she  should  consult. 

This  Court  ordered  the  first -mentioned  attorney  to  deliver  up  the  paper  to  be  cancelled, 
though  it  was  stated  on  his  part  that  the  proposal  to  abandon  the  benefit  of  the  judgment 
proceeded  from  the  female  herself ;  and  though  affidavit  was  made  of  merits  respecting  the 
right  of  such  attorney's  employer  to  have  the  judgment  set  aside. 

be 
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be  recalled  and  cancelled.  There  were  other  affidavits  1835. 
confirming  the  above  particulars,  and  stating  that  the  jnthe  Matter  of 
judgment  had  been  obtained  by  default  against  the  Olivee. 
tenant  in  possession,  and  that  actual  possession  on 
the  judgment  had  been  obtained  on  behalf  of  Mrs. 
Oliver  before  the  time  at  vvhich  the  paper  was  signed ; 
that  application  had  been  made  for  a  copy  of  the 
signed  paper,  and  not  answered  ;  that  one  of  the 
attornies  had  admitted  that  he  possessed  the  paper, 
but  refused  to  give  it  up ;  that  this  party  was  an  at- 
torney of  this  Court;  that  Mrs.  Oliver's  memory  and 
faculties  were  much  impaired,  and  that  she  was  not 
capable  or  in  the  habit  of  transacting  her  own  business. 
On  these  affidavits,  R.  V.  Richards,  in  Michaelmas 
term  last,  obtained  a  rule  to  shew  cause  why  the  attor- 
ney who  was  in  possession  of  the  paper  should  not 
deliver  it  up  to  be  cancelled,  and  pay  the  costs  of  this 
application. 

The  affidavits  of  the  two  attornies,  in  answer,  stated 
that  drafts  of  affidavits  had  been  prepared,  for  the  pur- 
pose of  founding  on  them  a  motion  to  set  aside  the  judg- 
ment :  that  they  were  employed  by  the  landlord  of  the 
defendant  against  whom  the  judgment  was  recovered  as 
tenant  in  possession :  that,  at  the  interview,  Mrs.  Oliver 
had  said  that  she  believed  she  was  not  entitled  to  the 
land,  but  had  been  advised  to  bring  the  ejectment :  that 
she  herself  had  suggested  that  parties  should  be  placed  in 
the  same  situation  as  before  the  action :  that  she  never 
expressed  a  desire  to  consult  her  solicitor  first,  but  said 
that  she  would  see  him  afterwards;  that  the  paper 
(which  was  set  out)  was  a  consent  that  the  judgment 
should  be  rescinded,  and  the  title  adjudged  and  deter- 
mined without  reference  to  the  proceedings  in  the  pre- 
vious 
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1835.  vious  ejectment:  that  the  paper  was  read  to  Mrs.  Oliver 
~~       „  before  she  signed  it,  and  that  she  expressed  herself  satis- 

the  Matter  of  °  * 

Olivkr.  fied  with  it :  that  she  appeared  perfectly  competent :  and 
that  the  attorney  who  held  the  paper  had  been  always 
ready  to  give  a  copy  of  it,  on  being  properly  applied  to, 
but  that  the  applications  had  been  made  in  an  offensive 
manner :  and  he  persisted  in  not  giving  up  the  original. 
There  were  other  affidavits,  confirming  some  of  the 
above  particulars,  and  alleging  merits  as  to  the  right  of 
the  party  employing  the  attornies  to  have  the  judgment 
rescinded;  and  it  further  appeared  that  the  ejectment 
was  brought  in  the  Common  Pleas.  It  did  not  ap- 
pear, from  the  affidavits  on  either  side,  that  either  of 
the  attornies  had  been  employed  in  the  original  action 
of  ejectment;  but  the  attorney  in  whose  hands  the 
paper  was,  was  employed  by  the  landlord  to  set  aside 
the  judgment,  and  get  the  landlord  made  a  party  to  the 
proceedings. 

Sir  JV.  W.  Follett,  Solicitor-General,  and  Kelli/,  now 
shewed  cause,  and  insisted  on  merits  as  to  the  title,  and 
on  the  fairness  of  the  transaction. 

JR.  V,  Richards,  contra,  contended  that  the  merits, 
relating  to  the  title  to  the  land,  could  not  be  discussed 
in  this  motion,  and  that  the  Court  would  exercise 
summary  jurisdiction  over  the  attorney. 

Lord  Denman  C.  J.  This  rule  must  be  made 
absolute.  When  it  appeared  that  Mrs.  Oliver  had  an 
attorne}'^,  to  whom  she  referred,  it  was  improper  to 
obtain  her  signature,  with  no  attorney  present  on  her 
part.  If  this  were  permitted,  a  very  impure,  and  often 
a  fraudulent,  practice  would  prevail. 

LiTTLEDALE 
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LiTTLEDALE  J.    It  was  iiot  correct  to  prevail  upon  1835. 

this  woman  to  siffn  a  paper,  which  in  all  probability  she  ^  ^ 

c>        I-    ^  "  In  the  Matter  of 

did  not  understand.  Oi 


I  LIVER. 


Williams  J.  concurred. 

Rule  absolute. 


Davis  a^i-amst  Gyde.  a^.u 

0  January  2/tn. 

REPLEVIN.     Avowry,  for  11/.  55.,  one  quarter's  To  an  avowry 
for  rent,  the 

rent  of  a  dwelling-house  held  by  the  plaintiff'  as  plaintiff 

1  •  p      1      •       1  c       pleaded  in 

tenant  to  the  defendant,  by  virtue  of  a  demise  thereof  to  bar,  as  to  lo/ , 
the  plaintiff*  theretofore  made  at  a  certain  yearly  rent,  ^ent  ^that  he 
&c.   Pleas,  [July  1834):  First,  that  the  plaintiff*  did  not  ;;^i£rfnotT^ 
hold  the  premises  of  the  defendant  under  the  supposed      *!^f  amount 

*•  *•  payable  to  the 

demise.    Second  plea,  as  to  10/.  105.,  parcel  of  the  sum  defendant  at 

two  months, 

alleged  to  be  due  for  rent,  "  that  before  the  said  time  wiiich  had  not 

y       c    A      •    '       \  expired  at  the 

when  &c.,  viz.,  on  the  7th  of  April  in  the  year  1832,  time  when  &c., 

.  .  -         ..         and  delivered 

the  plaintin  made  his  certain  promissory  note  m  writing,  it  to  the  de- 
and  thereby  promised  to  pay  the  defendant,  or  order,  at  hTre^e^ived  the 
a  certain  time,  which  had  not  elapsed  at  the  said  time  """^^  ^ji'''* 

'  ^  account  of  the 

when  &c.,  viz.,  two  months  after  the  date  thereof,  a       f""^ '  f 

'       that  he  at  the 

certain  sum,  viz.,  the  said  sum  of  10/.  105.,  parcel,  &c. ;  time  when  &c. 

held  the  note 

and  that  the  plaintiff*  then  delivered  the  said  note  to  the  for  that  sum : 
defendant,  and  the  defendant  then  received  the  said  note  the  plea' was 
of  the  plaintiff,  for  and  on  account  of  the  said  sum  of  "heTo/T^'^ 
10/.  105.,  parcel,  &c.    And  that  the  defendant,  at  the  nofeg'v^n'and 
said  time  when  &c.,  held  the  said  note  for  the  said  sum  »"eceived  for 

rent,  does  not 
extinguish  the 

claim  for  such  rent,  which  is  a  debt  of  a  higher  degree  than  that  arising  upon  the  note. 
Nor  does  the  receipt  of  such  note  of  itself  suspend  the  right  of  distraining. 

If  the  giving  of  such  note  be  pleaded  in  bar  to  an  avowry,  it  must  be  shewn  that  the 
note  was  accepted  in  satisfaction ;  or  that,  by  special  agreement  or  from  other  circum- 
stances pleaded,  it  suspended  the  right  of  distress. 

of 
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of  10/.  105.,  parcel  &c.  Verification.  Third  plea,  as 
to  the  residue  of  the  supposed  rent,  that  no  part  thereof 
was  due  from  the  plaintiff  to  the  defendant  in  manner 
&c.  Issues  were  joined  on  the  first  and  third  pleas;  to 
the  second  plea  there  was  a  general  demurrer.  Joinder 
in  demurrer. 

R.  V.  Richards^  in  support  of  the  demurrer.  The 
giving  of  the  note  could  not  extinguish  the  claim  for 
rent,  that  being  a  debt  of  a  higher  nature :  and,  if  it  is 
to  be  contended  that  the  note  was  received  in  satisfac- 
tion, the  answer  is  that  the  plaintiff  has  not  so  pleaded. 
In  two  cases  mentioned  in  Butter's  Nisi  Prius,  Harris 
V.  Shipway  («),  and  Ewer  v.  Lady  Clifton  («),  it  was  held 
that  a  note  given  for  rent  did  not  prevent  the  landlord 
from  distraining  for  the  same  rent,  "  for  it  is  no  alter- 
ation of  the  debt  till  payment."  Acceptance  of  a  note 
for  balance  of  interest  on  a  bond  is  no  waiver  of  the 
specialty  security :  Curtis  v.  Rush  (/>»). 

KnowleSf  contra.  The  cases  cited  from  Btdler's  Nisi 
Prius  are  distinguishable  from  this.  It  does  not  ap- 
pear there  that  the  notes  had  not  been  dishonoured 
when  the  action  was  brought ;  and  this  supposition  is 
favoured  by  the  words  "for  it  is  no  alteration  of  the 
debt  till  payment,"  and  by  the  manner  in  which  the  next 
placitum  is  introduced  («).  If  they  were  dishonoured, 
no  doubt  the  right  of  distraining  revived.  In  Kearslake 
V.  Morgan  (c)  a  plea  that  the  defendant,  for  and  on  ac- 
count of  a  parcel  of  the  sum  claimed,  indorsed  a  note  to 
the  plaintiffs,  and  delivered  it  so  indorsed  to  them,  and 

(a)  Bull.  N.  P.  182  a.  7th  ed.  (b)  2  Fes.     B.  416. 

(c)  5  T.  R.  513. 

they 


1835. 


Davis 
against 
Gybe. 
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they  accepted  it  for  and  on  account  of  the  said  sum,  1835. 
was  considered  sufficient  by  the  Court,  though  it  did 
not  state  that  the  note  was  received  in  satisfaction.  against 
[Coleridge  J.  referred  to  Richardson  v.  Hickman  («), 
cited  in  Kearslake  v.  Morgan  (b).']  It  is  true  that  in 
that  case  the  bill  appeared  to  have  passed  into  the 
hands  of  a  third  person;  and  it  was  urged  in  Kears- 
lake V.  Morgan  (b)  that  the  note  there  might  in  like 
manner  have  been  negotiated,  whereas  here  it  is  said  that 
the  defendant  held  the  note  at  the  time  of  the  distress; 
but  at  all  events  it  was  an  instrument  which  he  might 
at  any  time  have  negotiated  ;  the  delivery  of  it  to  him 
was  equivalent  to  a  payment.  [Lord  Denman  C.  J.  It 
might  be  taken  as  an  additional  security,  in  case  the 
goods,  if  distrained,  should  prove  insufficient.]  If  the 
giving  of  the  note  could  not  avail  as  a  payment  or  satis- 
faction, at  least  the  defendant's  receipt  of  it  operated  as 
an  agreement  to  suspend  the  right  of  distress  till  the 
note  should  be  dishonoured.  That  there  may  be  such  a 
suspension  appears  to  be  admitted  by  Lord  Ellenhoroiigh 
in  Skerry  v.  Preston  {c).  [Lord  Denman  C.  J.  The  taking 
of  a  note,  or  other  transaction  of  that  kind,  may  be  evi- 
dence of  an  agreement  to  suspend  the  right.  But  here 
we  cannot  know  from  the  plea  what  may  have  passed 
upon  this  subject.] 

R,  V,  Richards  in  reply.  In  the  case  of  a  simple  con- 
tract debt,  the  taking  of  a  note  would  suspend  the  right 
to  sue  id).  But  such  a  security  has  never  been  pleaded 
as  suspending  a  claim  of  rent,  which  ranks  at  least  with 
a  specialty  debt.    It  is  said,  1  RolL  Abr,  Debt  (Extin- 

fo)  5  T.  R.  517.  (6)  5  T.  R.  514. 

(c)  2  Chitt.  Rep.  245.        (d)  Sim>n  v.  Lloyd,  2  Cro.  M.  ^  R.  187. 

Vol.  II.  S  s  guishment), 
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1835.  guishment\  (A.)  pi.  2.  p.  605.  1.1.,  that  rent  due  on  ; 
^  lease  for  years  is  not  extinguished  by  accepting  a  bond,  j 

against       "  for  that  the  rent  is  higher,  being  real."    Nor  is  the  " 

Gyde. 

note  pleaded  here  as  taken  in  suspension.  The  plaintiff,  ! 

however,  to  avail  himself  of  the  note,  should  have  been  j 

able  to  plead  that  it  was  received  in  satisfaction,  or  the  ■ 
amount  in  fact  paid.   Nothing  to  this  effect  appears.  It 

is  not  even  shewn  whether  the  rent  was  due  or  not  when  j 
the  security  was  given.    And  the  note  is  stated  to  have 

been  in  the   defendant's   hands  at  the  time  of  the  ; 

distress.  ^ 

\ 

Lord  Denman  C.  J.    I  am  of  opinion  that  the  plea 

is  insufficient.    It  is  laid  down  in  Gage  v.  Acton  (a)  that  j 

rent  (whether  the  demise  be  by  parol  or  deed)  is  a  debt  of  ^ 

equal  degree  with  a  debt  by  specialty.    If  so,  a  promis-  \ 

sory  note  constitutes  a  debt  of  an  inferior  degree,  and  \ 

cannot  extinguish  a  claim  of  rent.    Nor  can  it  operate  j 

in  suspension  of  such  claim;  or  if  it  could,  it  shquld  j 

have  been  pleaded  accordingly.  Kearslake  v.  Morgan  {b)  i 

is  not  applicable.    More  took  place  there  than  the  mere  j 

giving  of  a  note  ;  the  security  of  a  third  party  was  given :  i 
here  the  whole  transaction  is  between  the  plaintiff  and 
defendant.    Supposing  even  that  the  defendant's  claim 

in  this  case  were  a  mere  ordinary  debt,  the  plea  would  1 

be  insufficient,  as  it  makes  no  averment  that  the  note  was  ' 

I 

received  by  way  of  satisfaction,  or  upon  an  agreement 
with  the  landlord  that  it  should  suspend  his  claim  of  ' 
rent. 

LiTTLEDALE  J.    I  am  of  the  same  opinion.    That  a 
demand  for  rent  ranks  with  a  specialty  debt,  appears 

(a)  1  SalL  326.    1  Comyns's  Rep,  67.  (6)  5  T.  R.  513. 

from 
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from  Gage  v.  Acton  (a),  and  1  Com,  Dig,  Administration,  1835. 

(C.  2.)  p.  340.,  where  it  is  said  that  an  executor  may 

pay  amends  for  a  covenant  broken,  before  a  bond,  for  against 

Gyde. 

they  are  in  equal  degree  :  "  or,  rent  due  upon  a  lease 
for  years;"  and  that,  "  tho'  it  be  a  lease  by  parol." 
That  being  so,  can  the  taking  of  a  promissory  note  by 
the  lessor  (which  forms  only  a  simple  contract  debt)  be 
given  in  evidence  or  pleaded  in  bar  in  such  an  action  as 
this?  In  Com,  Dig.  Pleader,  2  W.  46.,  it  is  said  that 
"  to  debt  upon  a  contract,  the  defendant  may  plead  a 
bond  given  for  the  same  debt,"  but  it  is  added  that 
he  cannot  plead  "  an  agreement  to  accept  a  bond  of  the 
executor  or  administrator,  and  a  bond  given  accordingly, 
to  debt  upon  a  bond  by  the  testator  :  "  nor  an  agree- 
ment by  parol  to  give  a  longer  day  of  payment,"  to 
which  last  point  Cro,  Eliz,  697.  {b)  is  cited,  where  the 
Court  said,  "  an  agreement  by  parol  cannot  dispense 
with  an  obligation."  And  in  Mease  v.  Mease  (c)  it  was 
held  that  a  parol  agreement  would  not  be  admissible  in 
evidence  against  a  bond.  All  these  authorities  shew  that, 
if  there  be  a  claim  on  specialty,  or  a  claim  of  rent,  which 
is  on  the  same  footing,  a  parol  agreement  cannot  be 
pleaded  or  given  in  evidence  to  get  rid  of  it. 

Williams  J.  It  is  not  pleaded  that  this  note  was 
received  in  satisfaction  ;  and,  for  the  reasons  already 
given,  the  receipt  of  it  could  not  of  itself  extinguish 
the  claim  of  rent.  Then  did  the  taking  of  the  note 
suspend  the  right  of  distress  till  it  should  be  due  or 
dishonoured  ?  Nothing  is  disclosed  by  the  plea  to 
raise  that  defence.    It  ought  to  have  been  expressly 


(a)  1  Salk.  326.  1  Comyns's  Rep.  67. 
(c)  1  Cowp.  47. 

S  s  2 


(6)  Hat/ford  v.  Andrews. 

shewn 
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1835.  shewn  that,  either  by  agreement  between  the  parties  or 
'      '      from  some  other  cause,  the  note  had  such  an  operation. 

Davis  ^ 

against       I  therefore  think  that  the  plea  is  no  answer. 

Gyde. 

Coleridge  J.  I  am  of  the  same  opinion.  It  is  not 
insisted  that  the  taking  of  this  note  operated  as  a  pay- 
ment, or  an  extinguishment  of  the  claim  for  rent,  bul 
it  is  said  that  the  right  of  distress  was  suspended.  The 
Court,  however,  cannot  give  effect  to  this  defence,  as 
the  plea  is  framed,  unless  they  treat  it  as  a  necessary 
legal  consequence,  that  the  receipt  of  this  note  took  away 
the  power  of  distraining  until  the  note  should  be  due. 
But  that  is  not  the  necessary  consequence.  If  there 
was  any  thing  that  could  give  the  transaction  such  an 
effect,  it  should  have  been  specially  pleaded. 

Judgment  for  the  defendant. 


TuesdaT/, 
January  27th. 

If  drawer  sues 
acceptor  upon 
the  bill,  and 
fails  in  conse- 
quence of 
having  altered 
the  bill  in  a 
material  part, 
he  may  still  re- 
cover upon 
counts  on  the 
original  con- 
sideration. 


Atkinson  against  Hawdon. 

^SSUMPSIT  by  drawer  against  acceptor  of  a  bill 
of  exchange  stated  to  have  been  made  on  the  28th 
of  December  1833,  for  19/.,  payable  to  plaintiff  two 
months  after  date.  Counts  for  goods  sold  and  delivered, 
and  on  an  account  stated.  First  plea,  to  the  first 
count,  that  the  defendant  did  accept  the  said  supposed 
bill  of  exchange,  but  that  the  same,  when  he  accepted 
it,  was  dated  on  a  certain  day  other  than  the  day  in 
that  behalf  in  the  declaration  mentioned,  viz.  the  30th 
o{  December  1833;  and  that  the  plaintiff,  after  the  de- 
fendant accepted  the  said  bill,  and  after  the  same  had 
been  issued  and  complete,  viz.  on  &c.,  without  the  pri- 
vity 
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vity  or  assent  of  the  defendant  in  that  behalf,  and  with-  1835. 
out  the  said  bill  being  restamped,  altered  the  said  bill 

Atkinson 

in  a  material  part,  viz.  by  altering  the  day  of  the  date  against 
thereof  from  the  said  30th,  &c.,  to  the  28th  day  of 
December  1833  {a) ;  verification.   Second  plea :  as  to  the 
alleged  cause  of  action  in  respect  of  goods,  that  after 
the  making  of  the  promise  in  respect  of  that  cause  of 
action,  and  before  the  commencement  of  this  suit,  viz. 
December  30th,  1833,  an  account  was  stated  between 
the  plaintiff  and  defendant  of  and  concerning  the  last- 
mentioned  cause  of  action ;  and  upon  that  occasion  the 
defendant  was  found  indebted  to  the  plaintiff  in  the  sum 
of  19/.,  for  which  sum  the  plaintiff  on  the  last-mentioned 
day  made  his  bill  of  exchange,  payable  to  the  plaintiff 
or  order  two  months  after  date,  and  directed  to  the  de- 
fendant, who  accepted  the  same  for  and  on  account  of 
the  said  19/.  so  due  and  owing  from  him  to  the  plain- 
tiff; verification.    Third  plea,  as  to  the  account  stated, 
non  assumpsit. 

Replication,  as  to  the  second  plea,  that  although  true 
it  is  that  the  defendant  was  found  to  be  in  arrear  and 
indebted  to  the  plaintiff  in  the  sum  of  19/.,  and  that  the 
plaintiff  did  make  and  the  defendant  did  accept  the  bill 
of  exchange  in  the  second  plea  mentioned  on  account 
of  that  sum  in  manner  and  form,  &c.,  nevertheless  the 
plaintiff  saith  that  before  the  commencement  of  this  suit 
the  said  bill  of  exchange  in  the  said  second  plea  men- 
tioned became  due,  and  the  defendant  did  not  then  or 
at  any  other  time  before  or  since  the  said  bill  became 
due,  and  before  the  commencement  of  this  suit,  pay  the 
said  sum  of  money  in  the  said  bill  of  exchange  mentioned, 


{a)  See  Cock  v.  Coxwell,  2  Cru.  M.  ^  22.  291. 
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or  any  part  thereof ;  verification.  As  to  the  rest  of  the 
declaration,  nolle  prosequi. 

Rejoinder.  That  after  the  defendant  had  accepted  the 
said  bill  in  the  said  second  plea  mentioned,  and  after  the 
same  had  been  issued  and  complete,  viz.  on  the  30th 
of  December  1833,  he  the  plaintiff,  without  the  privity 
or  assent  of  the  defendant  in  that  behalf,  and  without 
the  said  bill  being  restamped,  altered  the  said  bill  in  a 
material  part,  viz.  by  altering  the  day  of  the  date  thereof 
to  the  28th  of  December  1833;  verification.  General 
demurrer  and  joinder. 

Busbi/,  in  support  of  the  demurrer.  The  rejoinder  is 
no  answer  to  the  replication.  The  bill  being  altered  in 
a  material  respect  by  the  plaintiff,  one  of  the  original 
parties  to  the  instrument,  he  was  remitted  to  the  debt  in 
consideration  of  which  it  was  given  ;  Sutton  y.Toomer  (a). 
It  has,  indeed,  been  decided  that,  in  consequence  of  a 
bill  being  altered,  the  holder's  remedy  for  his  debt  was 
altogether  gone  ;  Alderson  v.  Langdale  (Z>);  but  there  the 
defendant  was  the  drawer,  and  the  plaintiff,  who  had 
altered  the  bill,  was  an  indorsee.  He,  by  such  alter- 
ation, had  deprived  the  drawer  of  his  remedy  against 
the  acceptor,  and  could  not,  therefore,  sue  the  drawer 
upon  the  original  consideration.  But  here  the  parties 
are  drawer  and  acceptor ;  the  acceptor  is  not  put  in  any 
worse  situation  by  the  destruction  of  the  bill;  and,  it 
not  being  paid,  there  is  no  reason  that  the  drawer  should 
not  recover  for  the  original  debt.  Besides,  the  rejoinder 
does  not  shew  when  the  alteration  took  place;  it  may 
have  been  after  the  bill  was  due  and  dishonoured. 


1835. 

Atkinson 

against 
Hawdon. 


(a)  1  B.^C.  416. 


{b)  SB.  ^  Ad.  660. 

Wightman, 
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Wig/itman,  contra.  The  distinction  between  a  drawer  1835. 
and  an  acceptor  sued  upon  a  vitiated  bill  must  be  ad- 

Atkinson 

mitted ;  and  the  rejoinder  is,  therefore,  bad.  But  the  against 
replication  is  also  bad.  It  merely  alleges  that  the  bill 
mentioned  in  the  second  plea  became  due,  and  the  de- 
fendant did  not  pay  it.  No  particular  laches  is  imputed. 
Taking  the  case  upon  the  statement  in  the  replication, 
it  does  not  appear  that  the  plaintiff  still  holds  the  bill : 
indeed,  it  may  be  presumed  that  if  he  did  he  would  sue 
upon  it.  Then,  if  the  bill  is  indorsed  and  outstanding, 
and  the  defendant  liable  to  be  called  upon  by  the  holder, 
the  plaintiff  cannot  resort  to  the  original  consideration. 
[Lord  Denman  C.  J.  This  objection  should  have  been 
specially  pointed  out.] 

Per  Curiam  {a). 

Judgment  for  the  plaintiff. 

(a)  Lord  Denman  C.  J.,  Littledale,  Williams f  and  Coleridge  Js. 
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January  28th. 


The  King  against  The  Rev.  Thomas  Henry 
MiREHOusE,  Clerk,  and  Charles  Abraham 
Elton,  Esquire,  Justices  of  Somersetshire. 


On  motion  for    TpRLE  in  the  last  term  {November  11th),  obtained  a 

a  mandamus  to  JLj 

justices  to  rule  calling  on  the  above-mentioned  justices  to  shew 

grant  a  distress  .  i      i  i  • 

warrant  for  cause  Why  a  manclamus  should  not  issue,  commanding 
way^rSe^hap-  <^hem  to  issue  a  distress  warrant  for  levying  upon  the 
peared  that  the  go^Js  of  James  Maclean  a  sum  assessed  upon  him  in 

rate  was  con-     o  i 

tested,  on  the    respect  of  lands  occupied  by  him  in  the  parish  of 

grounds.         ClevedoTi.  Somersetshire^  for  a  highway  rate. 

1.  The  lands  .  . 

in  respect  of        It  appeared  by  the  affidavits  in  support  of  the  rule, 

which  payment  i       i  i  i       i  i  . 

had  been  re-     that  the  rate  purported  to  be  made  under  the  authority 

fused,  were  ^  -.        p  .      .  .        ,  ... 

partofadis-  Order  ot  two  justices,  Signed  at  a  special  session 

Sy-fil°^^^^^^^^  ^oi'  the  highways  on  the  24ih  of  March  1834.  The 
ago  by  act  of     order  stated  that  an  application  had  been  made  by  the 

parhament,  ^  ^ 

having  none     surveyors  for  the  parish  of  Clevedoju  and  evidence  given 

but  private  .      .  . 

roads,  which     before  the  justices  on  oath,  "that  the  duty  directed  to 

•were  repaired  p  i         i    i  i      •     i  n  i 

by  the  land-  bc  performed,  and  the  money  authorised  to  be  collected 
neveThavhfg  ^^^d  received  by  an  act  passed"  &c  (13  G.  3.  c,  78.), 
to rtie^bTahvray  "have  been  performed,  applied,  and  expended,  and 
statute  duty^  that  the  highways,"  &c.,  "  within  the  said  parish  are  so 
had  been  called  f^y  Qut  of  repair  as  to  render  application  for  a  hiorhway 

for,  m  respect  o  >/ 

of  these  lands,   rate  for  the  said  parish,  not  exceeding  6d,  in  the  pound, 

before  making 

the  present       absolutely  necessary  for  the  repair  thereof;"  and  the 

late.    3.  The 

special  session  at  which  the  order  for  making  such  rate  was  signed,  had  been  convened 
without  notice  from  the  high  constable.  4.  The  order  was  signed  by  two  persons  not 
stating  themselves  to  be  justices.    5.  The  rate  was  not  dated. 

The  occupier  against  whom  the  warrant  was  applied  for  had  not  appealed  to  the  sessions, 
but  he  threatened  the  justices  with  an.  action  if  they  granted  a  warrant,  and  the  opposite 
party  made  no  express  offer  to  indemnify  them. 

Held,  that  a  mandamus  ought  not  to  go,  it  being  doubtful  whether,  upon  some  objec- 
tion among  those  taken,  the  justices  might  not  be  liable  to  an  action  if  they  granted  the 
warrants- 
order 
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order  directed  such  a  rate  to  be  forthwith  made  upon  all  1835. 
the  occupiers  of  lands,  &c.,  within  the  said  parish,  and 

The  King 

the  money  to  be  applied  towards  the  repairing  of  such  against 

MiREHOUSE. 

highways,  &c.  One  of  the  surveyors  of  the  highways 
for  Clevedon  now  deposed  that,  at  the  time  of  obtaining 
the  order,  he  had  informed  the  justices  upon  oath,  as 
the  fact  was,  "  that  the  duty  directed  to  be  performed, 
and  the  money  authorised  to  be  collected  and  received;, 
by  the  before-mentioned  statute,  had  been  performed, 
applied,  and  expended,  and  also  that  the  highways, 
roads,  and  bridges  were  so  far  out  of  repair  as  to  render 
application  for  a  highway  rate  for  the  said  parish,"  &c., 
necessary,  as  stated  in  the  order. 

The  lands  in  respect  of  which  Maclean  was  assessed 
were  part  of  certain  common  and  waste  lands  divided 
and  allotted  by  commissioners  under  an  inclosure  act 
(39  G.  3.  41.,  private),  which  empowered  the  com- 
missioners to  set  out  public  carriage  roads,  and  di- 
rected that  no  person  should  be  chargeable  (over  and 
above  statute  duty)  towards  the  repair  of  such  roads, 
until  the  same  should  be  certified  as  fit  for  passage, 
in  the  manner  prescribed  by  the  act,  after  which  they 
should  be  from  time  to  time  supported  and  kept  in 
repair  in  the  same  manner  as  other  public  roads  in  the 
parish.  The  commissioners  were  also  empowered  to 
set  out  private  roads,  to  be  repaired  as  they  should 
direct.  No  public  roads  were  thought  necessary,  or 
were  set  out,  by  the  commissioners,  but  they  set  out 
several  private  roads,  to  be  used  by  the  owners  and 
occupiers  of  allotments,  and  the  repair  of  these  w^as 
charged  upon  the  several  allotments,  and  was  done 
from  time  to  time,  after  the  inclosure,  by  the  occupiers 

of 
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1835.  of  those  allotments,  who  had  a  distinct  assessment  for 
^        their  own  roads,  and  (through  ignorance,  as  it  was 

against  stated,  in  the  surveyors  of  Clevedon)  were  never,  down 
to  the  present  time,  rated  to  the  repair  of  the  public 
*  highways  of  the  parish  ;  nor  did  any  of  these  highways 

pass  through  the  inclosed  lands.  Maclean^  refusing  to 
pay  the  present  rate,  was  summoned  before  the  two 
justices  against  whom  this  application  was  made.  He 
attended,  and  the  surveyor  exhibited  an  information 
against  him  for  nonpayment  of  the  rate.  Maclean 
insisted  that  the  rate  was  illegal,  and  threatened  the 
justices  with  an  action  if  they  signed  a  distress  warrant 
against  him.  The  justices  adjourned  the  hearing,  and 
ultimately  refused  the  warrant. 

The  affidavits  in  opposition  to  the  rule  stated  that, 
at  a  meeting  of  justices  on  the  17th  of  March^  which 
Mr.  Mirehouse  and  Mr.  Elton  attended,  the  parties  seek- 
ing to  enforce  the  present  rate  had  applied  for  an  order 
to  warrant  an  assessment  comprehending  the  lands 
inclosed  under  the  act,  in  lieu  of  another  assessment 
which  had  previously  been  proposed,  and  in  which  those 
lands  were  not  included.  The  second  application  being 
resisted  on  the  part  of  the  landholders,  the  justices,  by 
consent  of  the  parties,  postponed  the  business  to  some 
future  meeting,  in  order  that  they  might  inform  them- 
selves further  on  the  subject;  but,  in  the  mean  time 
[March  Q-ith),  another  meeting  of  justices  had  been 
convened,  at  which  M.v,  Elton  attended,  but  not  Mr. 
Mirehouse and  there  an  order  of  two  justices,  Messrs. 
Lems  and  Goldney,  had  been  obtained  for  the  assess- 
ment now  in  question,  Mx,  Elton  being,  as  he  now 

stated, 
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stated,  induced  by  the  parties  applying  to  believe  that  1835. 
no  further  opposition  to  the  assessment  was  intended. 

The  King 

The  occupiers  of  the  newly  inclosed  lands  in  Clevedon  against 

MiREHOUSE. 

conceived  that  they  were  not  liable  to  contribute  to  the 
general  repairs  of  the  highways :  and  that,  if  they  were 
so,  a  call  ought  to  have  been  made  upon  the  occupiers 
for  statute  duty  or  composition  (under  stat.  13  G.  3. 
c.  78.  sects.  34?.  to  45.)  before  laying  an  assessment ; 
whereas,  in  this  case,  it  did  not  appear  by  the  order,  and 
they  denied  it  to  be  the  fact,  that  any  such  call  had  been 
made.  Mr.  Mirehouse  and  Mr.  Elton  deposed,  that,  upon 
the  hearing  of  the  summons,  Maclean  declared  that  he 
should  commence  an  action  against  them  if  the  warrant 
were  granted  :  and  Maclean  himself  now  confirmed  this, 
stating  that  he  had,  in  fact,  instructed  his  attorney  to  that 
effect.  Messrs.  Mirehouse  and  Elian  further  stated,  that 
they  did  not  adjudicate  as  to  the  liabihty  of  the  inclosed 
lands  to  an  assessment,  but  recommended,  as  the  fairest 
mode  of  trying  the  question,  that  an  assessment  should 
be  made  upon  the  lands  hitherto  assessed,  and  an  appeal 
entered  against  the  rate  for  not  including  the  newly  in- 
closed lands :  and  that,  npon  an  inquiry  by  the  justices  as 
to  indemnity,  Mr.  Charles  Maci/,  who  professed  to  act  as 
attorney  for  the  parish,  or  for  the  surveyor,  stated  that 
he  dared  say  the  parish  would  indemnify  the  justices; 
but  it  did  not  appear  (and  a  subsequent  affidavit  denied) 
that  any  vestry  meeting  was  ever  called  on  the  subject ; 
and  no  formal  indemnity  was  ever  offered.  The  two  jus- 
tices also  deposed  that  they  doubted  the  validity  of  the 
assessment  on  account  of  the  statute  duty  not  having  been 
called  for:  and  they  added,  that  no  notice  had  been  given 
by  any  justice  or  high  constable,  of  the  special  session 
(or  adjourned  session,  if  it  was  one,  which,  however,  was 

denied) 
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1835.       denied)  of  the  24th  of  March^  at  which  the  order  for  the 
assessment  was  made:  and.  further,  that  the  rate  was 

The  King  '        .  ' 

against       not  in  any  part  of  it  dated,  so  that  it  might  have  been 

MlREHOUSE.  11  1  1  •    n  t 

(as  Mr.  Mirehouse  and  another  deponent  were  informed 
and  believed  it  was)  made  and  signed  by  the  surveyors 
before  the  order  for  making  it  was  obtained.  The  ob- 
jections as  to  the  statute  duty,  the  want  of  date  to  the 
assessment,  and  the  unfair  manner  in  which  the  order 
for  an  assessment  had  been  obtained,  were  urged  on 
behalf  of  Maclean  when  he  attended  before  the  justices 
on  the  summons ;  and  he  now  stated  on  affidavit,  as  a 
further  objection,  that  the  order  did  not  shew  that  the 
persons  signing  it  did  so  in  the  capacity  of  justices  (a). 

In  a  supplemental  affidavit  by  Maci/,  it  was  stated  that 
Maclean,  on  attending  the  summons  for  nonpayment 
of  the  rate,  was  asked  by  one  of  the  surveyors  whether 
he  would  do  statute  duty  or  pay  composition  if  the  as- 
sessment were  abandoned;  but  that  he  refused  to  do 
so,  on  account  of  the  exemption  relied  upon  for  the 
inclosed  lands.  Maci/  further  stated  that,  when  the 
rate  was  made,  the  roads  in  the  parish  were  so  much 
out  of  repair  as  to  render  an  assessment  necessary,  even 
if  the  occupiers  of  the  inclosed  lands  had  all  done  statute 
duty  or  paid  composition. 

Sir  John  Campbell  and  Rogers  now  shewed  cause. 
The  Court  will  not  grant  a  mandamus  to  the  justices  to 

(a)  The  order  ran  as  follows,  —  "  Somerset  to  wit.  At  a  special  sessions 
for  the  highways,  held  at"  &c.  on  &c.,  "  by  justices  of  the  peace  for  the 
said  county,  acting  within  the  said  hundred.  Upon  application  made  to 
us,"  &c.,  "  and  upon  evidence  given  upon  oath  before  us,"  &c,,  "  and  it 
appearing  to  us,"  &c.  "  We  do  hereby  order,"  &c.  "  Given  under  our 
hands  and  seals,"  &c. 

"J.L.    G.  G." 

enforce 
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enforce  this  rate  by  a  distress  warrant,  since  there  is,  at  1835. 
least,  a  reasonable  doubt  whether  the  warrant  could  be  ~ 

The  King 

justified,  and  there  is  another  mode  in  which  the  question  against 

MiREHOUSE. 

of  liability  to  such  an  assessment  may  be  tried,  namely, 
by  appeal,  as  suggested  by  the  justices.  [^Coleridge  J. 
The  act  13  G.  3.  78.  5.80.  makes  the  determination 
of  the  sessions  final,  and  forbids  the  removal  of  any  pro- 
ceedings under  the  act  by  certiorari.]  If  the  thing  is 
done  without  jurisdiction,  a  certiorari  lies:  Rex  v.  The 
Justices  of  Somersetshire  [a).  That  the  Court  will  not 
grant  a  mandamus  to  justices  to  do  that  which  would 
expose  them  to  an  action,  has  been  decided  in  many 
cases ;  Rex  v.  Newcomh  (b),  Rex  v.  The  Justices  of 
Buckinghamshire  (c).  Rex  v.  Broderip  [d).  [Lord  Den- 
man  C.  J.  I  do  not  see  what  is  to  exempt  the  inclosed 
lands  from  the  general  rate.]  The  Court  has  not, 
at  present,  the  proper  materials  for  deciding  that 
point.  It  is  clearly  contrary  to  the  statute,  13  G.  3. 
c,  78.  ss,  34.  to  45.,  to  lay  a  rate  before  it  is  proved  that 
the  statute  duty  has  been  done,  and  the  composition 
money  expended :  and  those  requisites  have  not  been 
fulfilled  as  to  the  lands  in  question,  although  the  order 
purports  to  be  founded  on  an  application  by  the  sur- 
veyor for  Clevedon,  stating  upon  oath,  generally,  that  the 
duty  has  been  performed  and  the  money  laid  out.  The 
order,  so  far  as  is  shewn  by  the  statement  of  these  facts 
contained  in  it,  is  regular;  but  if  it  came  to  the  knowledge 
of  the  justices  who  were  required  to  grant  the  warrant, 
that  the  statement  on  which  the  order  proceeded  was 
not  true,  they  could  not  have  justified  in  an  action  of 

(a)  5  J5.  ^  C.  81G.  (6)  4  T.  R.  368. 

(c)  1  B.  ^  C.  485.  {d)  5B.  4:  C.  239. 

trespass 


638 


CASES  IN  HILARY  TERM 


1835.      trespass  if  they  had  issued  such  warrant;  hawther  v. 

The  Earl  of  Radnor  (a),  Pike  v.  Carter  (b),  Staiiley  v. 

The  King  ^  '  V  /»  J/ 

against       FieMeu  [c).    Then,  as  to  the  other  objections ;  where 

MlBEHOUSE.  .  1  1        •  1 

magistrates  are  to  make  an  order  in  that  capacity  under 
a  statute,  their  authority  ought  to  appear  by  the  order ; 
Rex  Y.  Fylingdales  {d).  Here  the  order  did  not  shew 
that  the  parties  making  it  acted  by  any  authority.  And, 
again,  whether  the  session  at  which  this  order  was 
made  was  an  original  or  an  adjourned  session,  notice  of 
it  should  have  been  given  according  to  stat.  13  G.  3. 
c.  78.  5.61.  The  order,  therefore,  not  only  having 
been  obtained  by  deception,  but  being  irregular  in  itself, 
the  magistrates  would  not  be  safe  in  acting  upon  it,  and 
ought  not  to  be  compelled  to  do  so  by  mandamus. 


Erie,  contra.  The  parties  making  this  application 
are  willing  that  the  rule  should  be  enlarged  till  a  vestry 
can  be  convened  for  the  purpose  of  indemnifying  the 
magistrates.  As  to  the  objections  made  to  the  order, 
nothing  has  been  shewn  which  can  exempt  these  in- 
closed lands  from  the  general  highway  rate.  The 
functions,  therefore,  which  the  magistrates  are  called 
upon  to  exercise  in  granting  a  warrant,  are  little  more 
than  ministerial.  It  is  not,  indeed,  stated  in  the  order, 
nor  does  it  appear  to  have  been  proved  before  any  of 
the  justices,  that  statute  duty  has  been  performed,  or 
composition  levied,  for  these  particular  lands ;  but,  so 
far  as  the  surveyors  bad  control,  the  duty  has  been 
done  and  the  money  raised  :  it  cannot  be  said  that  a 
rate  shall  be  illegal  because  some  person  may  be  able 

{a)     East,  lis.  (b)  3  JBing.  78. 

(c)  5B.  4;  Aid.  425.  (rf)  '7  B.      a  438. 

to 


IN  THE  Fifth  Year  of  WILLIAM  IV.  639 

to  say  to  the  surveyor,  "  I  have  not  done  statute  duty  1835. 
or  paid  composition."    And  the  order  recites,  that  the     ^he  King 
highways  within  the  parish  are  stated  by  the  surveyor  against 

MiREHOUSE. 

on  oath  to  be  so  far  out  of  repair,  as  to  render  ap- 
pHcation  for  a  highway  rate  for  the  parish  absolutely 
necessary.  This  is  sufficient  to  authorise  the  imposing 
of  a  rate,  according  to  the  second  alternative  stated  in 
13  G.  3.  c.  78.  s.  45.  Macy's  affidavit  shews  that,  even 
if  the  inclosed  lands  had  done  statute  duty,  or  paid 
composition,  a  rate  would  still  have  been  necessary. 
It  is  said  that  the  special  session  at  which  the  order 
was  made  was  not  legally  convened;  but  the  justices 
now  shewing  cause  attended  the  session  of  March  17th, 
at  which  the  application  for  an  order  was  postponed 
to  a  future  meeting;  and  it  does  not  appear  that  the 
notice  for  the  special  session  of  March  24th  was  not 
given  by  authority  of  the  high  constable,  which  would 
have  been  sufficient.  As  to  the  authority  of  the  jus- 
tices not  appearing  on  the  order,  the  document,  by 
its  context,  sufficiently  shews  that  the  parties  signing 
are  justices.  Then,  as  to  the  alleged  insufficiency  of 
the  order  by  reason  of  its  being  grounded  on  an  in- 
correct statement ;  Lowther  v.  The  Earl  of  Radnor  [a) 
does  not  prove  that,  if  the  warrant  was  granted  upon 
a  representation  which,  upon  inquiry,  would  have  been 
found  untrue,  such  warrant  was  therefore  illegal.  There 
the  question  was,  whether  the  facts  relied  upon  could 
invalidate  the  warrant,  not  having  been  laid  before  the 
justices  when  the  same  justices  made  the  adjudication 
on  which  the  warrant  was  grounded.    Here,  the  facts 


(a)  %East,  113. 


now 
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1835.  now  alleged  as  to  statute  duty  had  been  considered  by 
The  King  Other  justices  than  those  granting  the  warrant,  and  were 
MiREHo^'sE  longer  in  question  when  it  was  applied  for,  nor  could 
those  facts  have  been  gone  into  if  the  justices  had  granted 
the  warrant,  and  been  sued  in  trespass.  Fawcett  v. 
Fo'wlis  {a)  shews  that  this  would  have  been  so  held  in 
the  case  of  a  warrant  granted  upon  a  conviction.  Here, 
the  magistrates  who  were  applied  to  for  the  warrant 
had  before  them  an  order  of  two  other  justices,  which 
was  good  upon  the  face  of  it ;  they  were  not  bound 
to  enter  anew  into  the  facts  which  had  been  adjudged 
upon,  and  ought  to  have  been  duly  inquired  into, 
by  the  former  justices.  Stanley  v.  Fielden  {b)  differs  en- 
tirely from  this  case  in  the  circumstances  on  which  the 
decision  proceeded.  It  is  suggested  here  that  an  assess- 
ment should  be  made,  excluding  the  inclosed  lands,  and 
an  appeal  entered  against  it  at  the  sessions.  But  if  the 
sessions  decided  that  those  lands  ought  to  be  rated,  and 
a  rate  were  made  accordingly,  the  parties  seeking  to 
enforce  it  would  but  stand  in  the  same  situation  as 
they  do  now. 

Lord  Denman  C.  J.  This  is  an  application  for  a 
mandamus  to  enforce  a  highway  rate.  If  such  a  rate 
is  invalid  in  any  particular,  the  remedy  pointed  out  by 
statute  is  an  appeal  to  the  sessions,  and  we  must  sup- 
pose that  remedy  a  complete  one ;  we  are  not  to  pre- 
sume that  the  sessions  would  fail  to  do  right  between 
the  parties.  In  this  case,  if  a  rate  were  made  ex- 
cluding the  lands  now  in  question,  there  are  parties 


(a)  7      ^  C.  ^4. 


(6)  SB.S^  Aid.  425, 

interested 
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interested  who  might  appeal   against  it.     But,  the  1835. 
justices  having  made  an  order  authorising  such  a  rate, 

,  ,  ,  The  King 

and  a  distress- warrant  having  been  applied  for  to  levy  agaimt 

,  .  •  1       ,  1     11     .  r  MiREHOUSE. 

It,  the  question  now  is,  whether  we  shall  interfere  to 
enforce  the  granting  of  such  a  warrant.  It  may  be  a 
doubt  here,  whether  the  proceedings  by  which  it  is 
sought  to  authorise  the  warrant  have  been  regular ; 
that  is  a  question  which  the  parties  interested  should 
submit  to  the  tribunal  appointed  by  statute,  namely, 
the  sessions.  They  have  not  done  so,  and  it  is  now 
said  that  we  ought  to  grant  a  mandamus  for  the  war- 
rant to  issue.  But,  if  we  did  so,  we  might  subject  the 
justices  to  an  action,  both  on  the  general  ground  of  the 
alleged  exemption  from  rate,  and  also  upon  others  which 
have  been  stated,  and  on  which  the  justices  would 
certainly  be  exposed  to  an  action.  Those  who  wish 
the  warrant  to  issue  should  have  given  an  indemnity : 
as  it  is,  the  justices  may  say,  "  Here  is  an  exemption 
enjoyed  by  the  landholders  for  nearly  forty  years ;  there 
appears  upon  the  order  a  want  of  statements  shewing 
jurisdiction,  and  it  is  not  represented  to  us  that,  before 
the  making  of  the  assessment,  statute  duty  had  been  per- 
formed, or  composition  paid."  Under  such  circum- 
stances it  would  be  violent  to  grant  a  mandamus ;  and, 
considering  the  conduct  of  the  parties  applying,  and  all 
the  facts  of  the  case,  we  think  the  rule  must  be  dis- 
charged with  costs. 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  This  is 
a  dispute  as  to  the  liability  of  certain  lands  to  highway 
rate.  The  proper  course  would  have  been  that,  upon 
such  rate  being  made,  either  including  or  excluding  the 

Vol.  IL  T  t  ^  lands. 
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1835.  lands,  the  party  dissatisfied  should  have  appealed  to 
  the  sessions.    It  cannot  be  expected  that  maffistrates 

The  King  •    _  ^  ^  ° 

against       should  themselves  decide  such  questions  as  this,  upon 
application  to  them  for  a  distress  warrant.    After  a  de- 
cision of  the  sessions  in  favour  of  the  rate,  a  warrant 
might  have  been  applied  for;  though  it  is  true  that, 
even  after  a  judgment  of  the  sesions,  there  might  be  a 
reasonable  doubt  in  such  a  case  as  the  present,  whether 
the  justices,  if  they  granted  a  warrant,  would  not  be 
liable  to  an  action.    At  all  events  the  party  applying 
for  a  warrant  should  have  indemnified  the  justices ;  and 
it  appears,  upon  the  present  statements,  that  no  actual 
offer  of  indemnity  was  made.     Under  these  circum- 
stances a  motion  is  made  for  a  mandamus.    At  the 
meeting  on  the  17th  of  March,  the  magistrates  took 
considerable  pains  to  determine  whether  the  inclosed 
lands  were  subject  to  rate  or  not ;  they  adjourned  the 
inquiry ;  and  then,  on  the  24th,  an  order  was  obtained, 
as  stated  in  the  affidavits,  for  making  the  assessment  in 
question.    I  think  we  ought  not  now  to  interfere  in  the 
manner  proposed.    There  might  be  a  reasonable  doubt 
(though  I  give  no  opinion  on  the  subject)  whether  the 
rest  of  the  parish  was  right  or  not  in  insisting  that  these 
lands  should  be  assessed.    And  besides  the  general  me- 
rits, there  were  several  formal  objections;  I  do  not  mean 
to  pronounce  that  they  were  well  founded,  but  they  were 
deserving  of  consideration,  and  might  have  been  the  sub- 
ject of  great  discussion.    Were  the  justices,  then,  to  be 
put  to  the  expense  of  litigating  such  a  case  ?  I  think  we 
ought  not  to  subject  them  to  the  liabilities  they  would 
incur,  if  the  objections  to  this  rate  should  prove  to  be 
maintainable.  .n^^U 

Williams 
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Williams  J.    I  am  of  the  same  opinion,  and  the  1835. 
more  so  because  this  question  might  have  been  raised 

The  King 

in  the  first  instance  by  appeal.  I  had  some  difficulty  as  against 
to  costs ;  but,  considering  the  doubts  which  exist  in  the 
case,  and  that  no  indemnity  was  offered  to  the  justices, 
and  that  there  is  not  the  slightest  supposition  that  their 
refusal  to  issue  the  warrant  proceeded  from  a  mere  un- 
willingness to  act,  I  think  they  ought  not  to  have  been 
called  upon  to  answer  this  application,  and  that  the 
rule  should  be  discharged  with  costs. 

Coleridge  J.  The  Court  will  not  sanction  magistrates 
in  abstaining  from  the  performance  of  a  duty  of  this 
kind  on  grounds  not  sufficient  in  reason,  or  from  re- 
luctance to  incur  any  proper  responsibility.  But  where 
there  is  no  want  of  good  faith,  where  no  indemnity  has 
been  offered,  and  where  there  is  reasonable  ground  to 
suppose  that  an  action  might  be  maintained  against  the 
magistrates  with  success,  the  Court  will  not  interfere  to 
compel  them  to  issue  a  warrant.  In  the  present  case  it 
is  not  suggested  that  the  magistrates  are  not  acting  in 
good  faith.  As  to  the  grounds  for  apprehending  an 
action  (which  has,  in  fact,  been  threatened),  I  do  not 
rely  upon  the  alleged  exemption  of  the  moorlands  from 
rate;  upon  that  point,  there  is  not  enough  before  the 
Court  to  form  ground  for  an  opinion.  At  present  I 
think  that  those  lands  might,  perhaps,  be  included  in 
the  general  rate.  But  the  question  is,  whether  there  is 
any  objection  affecting  the  jurisdiction  of  the  magistrates. 
Several  have  been  pointed  out  sustainable  in  point  of 
argument,  and  that  is  sufficient.  It  is  unnecessary  to 
express  a  more  decided  opinion  on  them ;  but  I  think 

it 
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1835.       it  right  to  state,  that  I  do  not  as  at  present  advised, 
The~K~       agi'ee  with  Mr.  Erle^  that  a  rate  upon  the  lands  in 
against       question  would  be  justifiable  under  the  second  part 

MiREHOUSE.  TT«  1 

of  sect.  45.  of  the  Highway  Act,  although  nothing 
had  been  done  by  the  proprietors  as  to  statute  duty; 
for  this  is  the  case,  not  of  an  individual  but  of  a  large 
division  of  a  parish,  which  has  never  hitherto  been 
assessed  to  the  highway  rate.  Upon  the  whole  I  am 
of  opinion,  not  on  the  general  question  of  liability, 
but  on  the  objections  to  this  particular  rate,  that  the 
case  is  one  in  which  this  Court  ought  not  to  interfere : 
and  the  rule  having  been  improperly  obtained  against 
magistrates,  it  follows,  as  matter  of  course,  that  it  will 
be  discharged  with  costs. 

Rule  discharged  with  costs  (a). 


;  (a)  See  Rex  v.  Trecothick,  ante,  p.  405. ;  Hex  v.  D^er,  ante,  p.  606, ; 
flex  V.  Greame,  ante,  p.  615.  ;  Rex  v.  Morgan,  ante,  p.  618.  note  (a). 
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C 


PrUDHOMME  aminSt  FrASEU.  Wednesday/, 

^  January  28th. 

''ASE  for  libel.     The   declaration   contained  one  A  count  in 

libel  contfuned 

count,  of  very  great  length.     The  inducement  severalin- 

nuendoes  con- 
Stated  that  the  plaintiff  was  a  household  cook,  and  nectingthe 

.  ,    different  parts 

that  the  libel  was  of  and  concernnig  nim  as  such  of  the  alleged 
household  cook.     The  alleged  libel  contained  many  piahitTff.'' *The 
remarks  as  to  household  servants  in  general ;  and  there  {"J^eTif-^*^^^^ 
were  innuendoes  connectinoj  these  with  the  plaintiff,  nuendoes,and 

^  aihrmed  others : 

besides  innuendoes  connecfmg  particular  charges  with  and  a  general 

verdict  was 

him.  In  all,  there  were  one  hundred  and  eighty-seven  taken  for  the 
innuendoes.  Plea,  Not  Guilty.  On  the  trial  before  ^^xhe^Court 
Lord  Denman  C.  J.,  at  the  last  Middlesex  sittings,  it  for"a  new'trial 

but  held  the 
defendant  en- 


appeared  that  the  plaintiff  was  a  cook  in  the  service  of  but  held  the 


the  Earl  G;^,  and  that  the  alleged  libel  was  an  article  titled  to  his 

^  costs  as  to  so 

in  a  periodical  publication,  entitled  "  Fraser^s  Maga-  much  of  the 

declaration  as 

zine,"  relating  to  the  conduct  of  servants  in  general,  charged  libel- 

-  .  ^  .  ...  .         ,      lous  matter  the 

but  speciiymg  particular  circumstances  respecting  the  innuendoes  re- 
plaintiff.    The  plaintiff,  at  the  trial,  apphed  to  amend  had^befn^^^^^ 
the  declaration,  by  striking  out  a  part ;  but  the  Lord  negatived. 
Chief  Justice  held  that  the  plaintiff  must  stand  or  fall 
by  the  declaration  as  then  framed,  and  refused  to  allow 
the  amendment.    The  jury  found  that  some  of  the 
innuendoes  were  proved  ;  but  they  negatived  those  con- 
necting the  general  remarks  with  the  plaintiff.  A 
general  verdict  was  taken  for  the  plaintiff.     In  this 
term  (January  13th  [a)  ), 

(a)  Before  Lord  Denman  C.  J.,  Litlledale  and  Williams  Js. 

Vol.  II.  U  u  Erie 
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1835.  Erie  moved  for  a  rule  to  shew  cause  why  there 

should  not  be  a  new  trial ;  or  why  the  Master  should 

af>ninst  uot  be  directed  to  allow  the  defendant  his  costs  on  so 
much  of  the  declaration  as  related  to  the  parts  of  the 
libel  as  to  which  the  innuendoes  were  negatived.  The 
verdict  ought  to  have  been  confined  to  those  parts  only 
of  the  libel  which  were  found  to  relate  to  the  plaintiff. 
Where  there  are  several  innuendoes,  the  issue  on 
not  guilty  must  be  considered  a  divisible  issue.  [Lord 
Denman  C.  J.  No  doubt  a  plaintiff  who  succeeds  may 
confine  his  verdict  in  that  way,  but  there  is  some  diffi- 
culty in  saying  that,  if  he  has  a  general  verdict,  he  may 
not  retain  it  as  to  the  whole.]  If  there  had  been  no 
innuendo,  then  the  finding  of  the  jury,  as  to  any  part, 
might  possibly  have  supported  a  general  verdict.  But  the 
averments  in  the  innuendoes  are  several  and  material ; 
and  some  of  those  being  negatived,  the  defendant  is  en- 
entitled  to  a  verdict  on  them.  In  Sellers  v.  Till  (a), 
the  inducement  alleged  that  the  plaintiff  was  treasurer 
and  collector  of  certain  tolls,  and  that  the  slander  was 
spoken  of  him  "  as  such  treasurer  and  collector,"  and 
the  innuendo  connected  the  words  with  the  plaintiff 
"  as  such  treasurer  and  collector."  On  the  trial,  it  could 
not  be  proved  that  he  was  collector,  and  a  nonsuit  was 
directed,  which  the  Court  here  confirmed,  on  the  ground 
that  the  innuendo  made  it  necessary  to  prove  the  ap- 
plicability of  the  words  in  each  character.  In  Smith  v. 
Carey  {b)i  an  action  for  slandering  the  plaintiff  in  his 
trade,  the  innuendo  was,  that  the  plaintiff  was  guilty 
of  felony  and  robbery:"  the  evidence  failed  as  to  the 
imputation  of  felony ;  and  Lord  Ellenborough  said  that, 


(a)  ^B.^C.  655. 


(b)  3  Campb.  461. 

though 
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though  the  words  ("  he  lived  by  swindling  and  robbing  1835. 

the  public")  were  actionable  in  themselves,  and  the  plain- 

tifF  would,  if  there  had  been  no  innuendo,  have  been  en-  against 

Fraser. 

titled  to  a  verdict,  yet  the  jury  must  be  satisfied  that  the 
meaning  was  to  impute  felony,  not  merely  fraud:  and  the 
defendant  had  a  verdict.  In  Heriot  v.  Stewart  (a)  the 
plaintiff  declared  as  proprietor  and  editor  of  a  paper; 
and,  upon  its  appearing  that  he  was  proprietor,  and  not 
editor,  he  was  nonsuited.  Then  as  to  the  second  branch 
of  the  rule,  the  defendant  is  clearly  entitled  to  costs 
as  to  the  innuendoes  which  have  been  negatived.  In  Coo: 
v.  Thomason  (b)  there  were  several  counts  upon  differ- 
ent sets  of  words,  and  a  general  plea  of  not  guilty;  and 
it  was  held  that  this  plea  raised  several  issues ;  and  the 
jury  having  found  for  the  defendant  on  some  of  the 
counts,  the  defendant  was  allowed  his  costs  on  these. 
The  principle  of  that  decision  applies  to  the  present 
case ;  for  it  shews  the  divisibility  of  the  plea  of  not 
guilty.  If  the  innuendoes  which  the  jury  have  nega- 
tived had  not  been  inserted,  the  defendant,  at  an  earlier 
stage  of  the  proceedings,  might  have  applied  to  have 
the  part  of  the  declaration  to  which  they  belong  struck 
out :  and  the  principle  upon  which  the  insertion  of  those 
innuendoes  would  have  precluded  the  defendant  from 
succeeding  in  such  an  application,  entitles  him  to  insist 
upon  their  materiality  now.  And  it  was  this  which 
induced  the  plaintiff's  counsel  to  apply  to  amend  at  the 
trial. 

Cur  adv.  vulf. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

(a)  1  Esp.  N.  P.  C.  437. 

(6)  2  Cr,  ^  J.  498.    S.  C.  more  fully,  2  Ti/rwh.  411. 

U  u  2  We 
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Prldhomme 
against 
Eraser. 


We  think  that  there  is  no  ground  for  a  new  trial. 
But  we  are  of  opinion  that  the  issue  was  divisible ;  and 
that,  as  to  those  parts  of  the  declaration  which  contained 
the  matter  found  not  to  apply  to  the  plaintiff,  the  defend- 
ant ought  to  have  his  costs.  As,  however,  the  case  has 
not  yet  been  before  the  Master,  no  rule  will  be  ne- 
cessary. 

Rule  for  a  new  trial  refused. 


Wednesday, 
January  28th. 


The  King  against  The  Inhabitants  of 

WiTNESHAM. 


A  settlement 
could  not  be 
gained  by 
hiring  and 
service,  if  the 
servant,  at  the 
time  of  hiring, 
was  a  member 
of  a  volunteer 
corps  under  the 
regulations  of 
Stat.  44  G.  3. 
c.  54.,  and  did 
not,  at  his 
hiring,  mention 
that  foct  to  the 
master. 

And  it  made 
no  difference, 
that  the  party 
never  took  the 
oath  of  alle- 
giance as  di- 
rected by  sect. 
20.  of  the  act. 


appeal  against  an  order  of  justices  for  removing 
Robert  Copping  and  his  family  from  the  parish  of 
Smlland  in  Sijffblk^  to  the  parish  of  Witnesham  in  the 
same  county,  the  sessions  confirmed  the  order,  subject 
to  the  opinion  of  this  Court  upon  the  following  case. 
A  settlement  in  WitnesJiaiu  being  proved,  that  parish 
proposed  to  shew  a  subsequent  settlement  in  the  parish 
of  Cloptoiu  A  few  days  before  Michaelmas  1807,  the 
pauper,  being  a  single  man,  let  himself  to  Mr.  Keen  of 
Clopton  in  Suffolk,  farmer,  for  a  year  to  commence  at 
the  Michaelmas-day  following.  The  pauper  went  into 
the  service  accordingly,  stayed  his  year,  sleeping  in 
Clopton,  and  received  his  wages.  A  year  and  a  half 
before  he  let  himself  to  Mr.  Keen,  the  pauper  was  en- 
rolled as  a  member  of  the  Helmingham  corps  of  volun- 
teers, which  was  duly  constituted  according  to  the  acts 
relating  to  corps  of  yeomanry  and  volunteers  in  Great 
Britain.  During  all  that  time,  and  throughout  his 
year's  service,  he  duly  attended  muster,  and  was  duly 

returned 
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returned  by  the  commanding  officer  as  an  effective  mem- 
ber of  the  corps.  He  did  not  communicate  the  fact  of 
his  being  a  member  of  the  corps  to  Mr.  Keen  until  he 
h^d  entered  his  service,  nor  did  he  ever  give  fourteen 
days'  notice  of  an  intention  to  quit  the  corps.  He  did 
not  take  the  oath  of  allegiance,  nor  was  it  administered 
to  him,  according  to  44  G.  3.  c,  54.  5.  20.  The  sessions 
were  of  opinion  that  he  was  not  sui  juris  at  the  time  of 
letting  himself  to  Mr.  Keen^  although  he  had  not  taken 
the  oath  of  allegiance.  If  the  Court  should  be  of  that 
opinion,  the  order  of  sessions  was  to  be  confirmed ;  other- 
wise, quashed.    In  this  term  (a)  the  case  was  argued  by 


1835. 

The  King 

against 
The  Inhabit- 
ants of 

WlXNESHAM 


Austin,  in  support  of  the  order  of  sessions.  The 
pauper  not  having  told  his  master  at  the  time  of  hiring 
that  he  was  a  volunteer,  this  case  falls  within  the  au- 
thorities of  Rex  V.  Holsworthy  (b)  and  Rex  v.  Taunton 
St.  James  (c),  where  it  was  held  that  a  militiaman,  who 
had  hired  himself  for  a  year  without  informing  his 
master  that  he  was  in  the  militia,  did  not  gain  a  settle- 
ment by  service  under  such  hiring.  The  question  here 
is,  whether  it  makes  any  difference  that  the  pauper 
was  a  volunteer  who  had  not  taken  the  oath  of  alle- 
giance under  stat.  44  G.  3.  c.  54.  s.  20.  That  section 
requires  that  every  person  who  shall  be  enrolled  in  any 
volunteer  corps  after  the  passing  of  this  act  shall  take 
the  oath  of  allegiance  to  his  Majesty  :  and  sect.  5.  enacts 
that  no  person  shall  be  deemed  an  effective  member  of 
any  such  corps,  "unless  "  (among  other  things)  "such 

(a)  January  21st.  Before  Lord  JDenmanC.  J.,  Littledale  and  Wil- 
liams Js. 

(6)  GB.^C.  283. 

(c)  9  J5.  4r  C  831.  See  Rex  v.  Elmley  Castle,  3  B.  ^  Ad.  826.,  and 
Hex  V.  St,  Mary ~at-the- Walls,  Colchester,  5  B.  ^  Ad,  1023. 

U  u  3  person 
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The  King 
against 
The  Inhaln't- 
ants  of 

WiTNESHAM. 


person  shall  be  returned  or  certified  by  his  commanding 
officer,  in  manner  directed  by  this  act,  as  an  effective 
member,  and  as  liaving  taken  the  oath  of  allegiance ; " 
and  the  mode  of  certifying  is  prescribed  by  schedules 
A.  and  B.  But  the  enactments  of  this  statute  are  of 
a  directory  nature.  There  is  a  well  known  distinction 
between  statutes  imposing  a  penalty  or  declaring  the 
office  void  if  the  oath  be  omitted,  as  stat.  25  Car.  2.  c.  2. 
and  others  cited  in  Com,  Dig.  Allegiance  (B.  4.),  Officer 
(K.  TOj  on  the  one  hand,  and,  on  the  other,  those 
which  merely  require  the  oath  to  be  taken,  as  the 
statute  25  G.  3.  c.  84.,  and  others  for  regulating  elec- 
tions to  parliament,  under  which  it  has  been  held  by 
committees  that  the  omission  to  swear  the  persons  who 
acted  as  poll-clerks  did  not  render  the  election  void  [a) ; 
yet  that  is  an  oath  concerning  the  execution  of  the  very 
duty  to  be  performed  by  the  clerk,  whereas  the  oath  of 
allegiance  (Jb)  does  not  immediately  regard  the  duty  of 
the  volunteer  as  such,  and  it  is  one  which  all  subjects 
alike  were,  by  the  common  law,  bound  to  take ;  Com. 
Dig.  Allegiance  (B.  !.)•  Lord  Marisfield,  in  Rex  v.  Looc- 
dale  (c),  distinguishes  between  "  circumstances  which 
are  of  the  essence  of  a  thing  required  to  be  done  by 
an  act  of  parliament,  and  clauses  merely  directory ; " 
and  Bayley  J.,  in  Rex  v.  Cotfe  Mullen  {d),  says  of  swear- 
ing in  an  officer,  that  it  "  may  be  rendered  necessary 
either  to  enable  the  party  to  serve  the  office,  or  to  im- 
pose a  greater  sanction  on  his  discharge  of  it."  Here  the 
oath  is  of  the  latter  kind,  and  not  of  the  essence  of  the 
volunteer's  duty  as  prescribed  by  the  act  of  parliament. 


(a)  See  the  Colchester  case,  1  Peckw.  506,  507. 

(6)  43      3.  c.  96.  s.  58.  (c)  I  Burr.  447. 

(d)  1^.  ^Ad.  218. 


GurdoHy 
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Gurdojiy  contra,  here  intimated  that  he  should  not  1835. 


insist  upon  the  oath  as  necessary  to  make  the  party 
an  effective  member  of  a  volunteer  corps.  [He  was  then 


The  King 
agmnst 
The  Inliabit- 

called  upon  by  the  Court  to  state  the  grounds  on  which  ants  of 
he  contested  the  order  of  sessions.]  The  question  is, 
whether  a  volunteer  under  stat.  44-  G.  3.  c.  54.  was  placed 
in  a  situation  analogous  to  that  of  a  militiaman,  and 
was,  consequently,  incapable  of  contracting  absolutely 
for  a  year's  service.  A  militiaman  neglecting  to  appear 
when  called  out  for  training  is  liable  to  punishment  as  a 
deserter,  and  may  be  arrested  and  compelled  to  serve  («) ; 
volunteers  could  not  be  so  compelled,  unless  in  case  of 
actual  invasion,  or  appearance  of  an  enemy  in  force  on 
the  coast  (s.  22.) ;  and  in  this  respect  all  the  King's  sub- 
jects able  to  serve  would,  at  such  a  time,  be  in  the  same 
situation,  for  the  posse  comitatus  might  be  called  out, 
which  every  subject,  of  the  requisite  ability,  would  be 
bound  to  join.  Dalton^s  Sheriffl  c.  95.,  tit.  Posse  Comi- 
tatus, p.  355.  ed.  1700  ;  Hawk,  P.  C.  book  1.  c.  22.  s.  2.; 
4  Bla,  Com,  122.  The  general  act  for  the  defence  of  the 
realm,  43G.3.  c.96.  s.  1.,  recognizes  the  King's  "ancient 
and  undoubted  prerogative,  of  requiring  the  military  ser- 
vice of  all  his  liege  subjects  in  case  of  an  invasion  of  the 
realm  by  a  foreign  enemy ; "  and  this  and  the  subsequent 
clauses  make  provision  for  enforcing  that  power  as  to 
all  the  men  in  the  realm  between  certain  ages,  not 
having  the  exemptions  there  pointed  out;  any  of  whom, 
being  enrolled  under  the  act,  would  have  been  com- 
pellable to  serve  as  well  as  the  volunteers,  in  case  of 
invasion,  and  liable  as  deserters,  by  s.  50.,  if  they  ab- 
sented themselves.    Except  in  case  of  invasion,  a  volun- 

(a)  See  3  Burn  s  Justice,  26th  {Chittys)  ed.,  title  Military  Lnw,  III. 
(12.)  p.  828. 

U  u  4  teer, 
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teer,  hiring  himself  as  a  servant,  might  command  his 
own  time,  incurring  only  a  liability  to  be  discharged 
from  the  corps,  or  perhaps  to  a  fine,  if  the  regulations 
of  the  corps  imposed  it.  The  militia  acts  contain  clauses 
declaring  that  service  in  the  militia  shall  not  be  deemed 
an  absence  from  the  service  of  a  master  [a) ;  no  similar 
provision  is  made  by  the  stat.  44?  G.  3.  c,  54.  as  to  volun- 
teers :  if,  therefore,  their  condition  was  in  other  respects 
analogous  to  that  of  militiamen,  the  legislature  left 
them  under  a  great  comparative  disadvantage. 


Austin,  contra.  In  answer  to  the  argument  on  the 
other  side,  it  is  sufficient  if  it  can  be  shewn  that  a  vo- 
lunteer was  in  any  respect  less  sui  juris,  as  to  his  time 
and  services,  than  the  rest  of  his  Majesty's  subjects  were 
under  the  general  act  43  G.  3.  c.  96.  Now  the  persons 
embodied  under  the  act  of  43  G.  3.  are  rendered  liable 
to  be  treated  as  deserters  (by  sect.  50.),  in  the  event 
of  their  failing  to  appear  and  march  in  pursuance  of  such 
order  (in  case  of  actual  invasion),  or  upon  the  making  of 
such  signals  of  alarm,  as  are  there  described,  and  they 
are  made  amenable  to  the  laws  against  mutiny  and  de- 
sertion from  the  time  of  their  being  drawn  out  upon 
such  order  or  signal,  till  they  shall  be  disembodied  by 
the  king's  order.  The  volunteers  are  placed  under 
similar  liabilities  from  the  time  of  the  summons  or  alarm 
given,  till  the  enemy  shall  be  defeated  and  expelled,  and 
all  rebellion  or  insurrection  then  existing  within  Great 
Britain  suppressed  (44  G.  3.  c.  54.  s.  22.) ;  and,  further, 
they  are  (by  5.  23.)  subjected  to  the  mutiny  law,  and  to 
military  discipline,  whenever  they  shall,  with  the  appro^ 

(a)  See  52  G.  3.  c.  38.  s,  65. ;  and  Rex  v.  Elmlei/  Castle,  S  B.  ^ 
Ad,  826. 

batioEf 
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bation  of  his  Majesty,  voluntarily  assemble  or  march  to 
do  military  duty,  not  only  on  appearance  of  invasion,  but 
upon  other  occasions  there  mentioned.  [^Williams  J. 
By  sect.  29.  a  volunteer  not  conducting  himself  in  an 
orderly  manner,  or  not  obeying  the  commands  of  his 
commanding  officer,  may  be  ordered  by  such  officer  into 
the  custody  of  any  person  or  persons  belonging  to  the 
corps  for  the  time  during  which  the  corps  shall  remain 
under  arms  (a).]  Sects.  30  and  31.  enable  a  volunteer 
to  withdraw  from  the  corps  (except  when  summoned 
upon  service  on  actual  invasion),  but  only  upon  giving 
fourteen  days'  notice,  and  performing  certain  other 
conditions  {h).  That  shews  that  the  service  was  com- 
pulsory, and  the  volunteer  continually  under  controul 
until  those  requisites  were  fulfilled.  This  case,  there- 
fore, comes  within  tlie  authority  of  Rex  v.  Beaulieu  (c). 
[Lord  Denman  C.  J.  Suppose  a  volunteer  never  joined 
at  all.]  He  would  still  be  subject  to  the  controul  of  the 
commanding  officer,  till  he  gave  in  a  regular  resignation. 

Cur,  adv,  vult. 


1835. 

The  King 

The  Inhabit- 
ants of 

WlINESHAM. 


The  case  being  mentioned  on  a  subsequent  day  (J^- 
nuary  24th),  Austin  mentioned,  as  to  the  liability  of 
militiamen,  when  called  out  for  training,  the  statute 


(a)  The  corresponding  enactment  in  43  G.  3.  c.  96.  is  5.38.,  which 
imposes  a  fine  not  exceeding  5s.,  to  be  inflicted  by  a  deputy  h'eutenant  or 
justice  of  the  peace ;  and,  if  the  fine  be  not  paid,  imprisonment  for  any 
time  not  exceeding  a  week,  at  the  discretion  of  such  deputy  lieutenant  or 
justice. 

(6)  Viz.  delivering  up  arms,  accoutrements,  &c.  supplied  him  at  the 
public  expense,  and  paying  all  subscriptions  and  arrears  of  subscriptions  ; 
and  also  all  fines  and  penalties  incurred  by  him  under  any  of  the  rules 
and  regulations  of  his  corps.  See  also,  as  to  fines,  and  proceedings  in 
case  of  non-payment,  the  same  act,  sects.  51  and  52. 

(c)  QM.^S.  229. 


42  G.  3. 


1 
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1835.  42  G.  3.  c.  90.  s.  99.;  and,  as  to  volunteers,  he  referred 
  to  43  G.  3.  c.  120.  5.  1. 

The  King 

against 

antsoV  Lord  Denman  C.  J.  now  delivered  the  judgment  of 
WiTNESHAM.  ^j^^  Court.  The  question  in  this  case  ultimately  was, 
whether  a  volunteer,  as  such,  necessarily  incurred  more 
duties  than  the  other  subjects  of  the  realm,  so  as  to  be 
prevented  from  obtaining  a  settlement  under  the  cir- 
cumstances here  stated.  Upon  this  subject  we  have 
been  referred  to  the  volunteer  act  of  44  G.  3.  c.  54.,  the 
militia  act  of  42  G.  3.  c.  90.,  and  the  act  for  the  defence 
of  the  realm,  43  G.  3.  c.  96.;  and  we  think  that  the  vo- 
lunteer acts  put  the  soldier,  when  the  corps  was  under 
arms,  on  the  same  footing  as  the  militiaman  at  the  time 
of  training.  He  was  liable  to  fines  and  to  imprisonment, 
and  in  other  respects  subject  to  restriction.  It  appears 
to  us,  therefore,  that  the  pauper  in  this  case  had  put  it 
out  of  his  power  to  contract  for  giving  a  whole  year's 
service  to  his  master ;  and,  consequently,  that  the  cases 
of  militiamen  which  have  been  cited  are  applicable  here. 
The  order  will  therefore  be  confirmed. 

Order  of  sessions  confirmed,  [a) 

{a)  On  the  subject  of  a  volunteer's  right  to  resign,  Sir  John  Campbell, 
amicus  curiae,  referred  to  a  celebrated  opinion  given  by  Mr.  Erskine. 

The  opinion  was  vpritten  before  the  passing  of  44  G-  3.  c.  54.,  and 
was  in  favour  of  the  right.  A  contrary  opinion  was  given  (also  be- 
fore the  act  passed)  by  the  then  Attorney- General,  Mr.  Perceval.  The 
point  came  before  the  Court  of  King's  Bench  in  Rex  v.  Dowley,  4  East, 
512.,  and,  upon  the  construction  of  the  statutes  then  in  force,  the  Court 
decided  for  the  right.  The  act  44  G.  3.  c.  54.  was  passed  shortly  after- 
wards. See  the  Speech  of  Mr.  Pitty  March  2d,  1804,  in  Hansard's  Par- 
Uamentary  Debates,  for  1803-4,  p.  683. 
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The  King  against  The  Inhabitants  of  St.  ii'ednesday, 

January  28th.  ' 

Martin's,  Exeter. 

ON  appeal  against  an  order  for  the  removal  of  John  Pauper  was 
apprenticed  to 

Siiell  and  his  wife  from  the  parish  of  Puddington,  J.  and  w.y 

brothers  and 

in  the  county  of  Devon,  to  the  parish  of  St.  Ma?-ti?i,  in  partners. 

the  city  of  Exeter,  the  sessions  confirmed  the  order,  wards  dissolved 

subject  to  the  opinion  of  this  Court  on  the  following  and'^rl^^e^'' 

case.  moved  to  a  dis- 

tant place. 

By  indenture  of  the  28th  of  Fehriianj  1807,  the  J^.  took  another 

*^  partner,  and 

pauper  John  Snell  was  bound  apprentice  for  seven  years  continued  in 

the  same  bu- 

to  John  and  William  Mildrim,  who  were  brothers,  and  siness  and 
carried  on  the  business  of  linen-drapers  in  partnership,  par&ho/5/. 
in  the  parish  of  St.  Martin.    He  resided  in  their  house  ^upe^served 
in  that  parish  in  service  under  this  indenture,  for  about  p^peJaithat* 
fifteen  months ;  at  the  expiration  of  which  time  the  ^^^^^/^s  ^b- 

^  sent  from  the 

partnership  was  dissolved.    William  Mildrum  upon  this  parish,  on  j.'s 

business ;  but 

left  Exeter,  and  set  up  in  business  for  himself  at  Totnes.  returned  imme- 

rr.1  -1  -11  diately  after- 

The  pauper  contmued  to  serve  in  the  shop  as  usual,  and  wards,  attended 
to  reside  in  St.  Martinis  with  John  Mildrum,  who  soon  and  served  in 
after  entered  into  a  new  partnership  with  a  Mr.  Proctor,  before?^  Very 
Some  time  afterwards  John  Mildrum  and  Proctor  took  a  ^^'f 

luneral  he  en- 

house  at  Tiverton,  where  also  they  opened  a  linen-  teredintoan 

engagement 

draper's  shop.    John  Mildrum  went  to  reside  there  with  with  j.'s  sur- 
viving partner, 

his  family,  but  continued  to  carry  on  his  business  in  and  never  after- 

T,  ^      .  ,    .  1  •        •  1  rr-1  »    wards  resided 

tSt,  Martin  s  in  partnership  with  Proctor.    I  he  pauper  s  with,  or  had 
usual  place  of  residence  and  employment  was  still  at  the  cat^on^with^"^. 

The  case  did 

not  state  that  the  pauper  had  any  communication  with  W.  after  the  dissolution  of  partner- 
ship between  him  and  J.,  or  that  any  person  was  left  executor  to  J.,  or  administered  to 
his  effects : 

Held,  that  the  pauper's  service  between  the  time  of  his  return  to  St.  M.  and  that  of  his 
contract  with  the  surviving  partner  was  not  a  service  under  the  indentures,  either  to  W.  or 
lo  my  personal  representative  of  J. 

house 
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1835.  house  in  St,  Martin's  parish,  but  he  was  frequently  sent 
'    ~       over  to  assist  in  the  shop  at  Tiverton,  usually  for  the 

The  King  ^ 

against       market  days  (Tuesdays) ;  and  sometimes  remained  at 

The  Inhabit.         .  .  . 

ants  of  Tiverton  one  night,  sometimes  two,  and  sometimes 
Exeter.  '  Several  in  succession.  On  the  whole  he  slept  more  than 
forty  nights  in  the  parish  of  Tiverton,  When  the  shop 
at  Tiverton  had  been  opened  eight  or  nine  months,  JoJin 
Mildrum  was  taken  ill,  and,  after  a  short  time,  was  re- 
moved to  Exeter,  where  he  died.  At  the  time  of  his 
death  the  pauper  was  at  Tiverton,  having  gone  there  a 
few  days  before.  He  remained  there  till  the  Sunday 
following,  and  then  returned  to  Exeter,  where  he  at- 
tended his  master*s  funeral,  and  served  in  the  shop  as 
usual,  and  slept  on  the  premises.  Very  shortly  after 
he  funeral  he  entered  into  an  engagement  with  Mr. 
Proctor,  the  surviving  partner,  and  never  afterwards 
resided  with  or  had  any  communication  with  William 
Mildrum,  The  question  for  the  opinion  of  this  Court 
was,  whether  the  pauper  was  last  settled  in  Tiverton  or 
St.  Martin's  P 

John  Greenwood,  in  support  of  the  order  of  sessions. 
The  pauper's  last  service  under  his  indentures  was  in 
St,  Martin's,  He  served  under  them  from  the  time  of 
his  last  return  from  Tiverton,  at  least  till  his  new  en- 
gagement with  Proctor,  The  service  may  be  considered, 
first,  as  performed  under  the  representatives  of  Jo/in 
Mildrum ;  or,  secondly,  as  under  William  Mildrum,  As 
to  the  first  proposition,  the  master's  death  is  a  dissolution 
of  the  contract  of  apprenticeship  only  if  the  apprentice 
wishes  to  take  advantage  of  it  as  such,  and  to  serve 
no  longer  under  the  indentures;  Gamhier's  Treatise 

on 
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on  Settlements  page  123.(^5).  The  propositions  there  1835. 
stated  on  the  subject  are  supported  by  a  long  series 


The  King 

of  authorities  coming  down  to  a  very  recent  time.  against 

^  *^  The  Inhabit- 

(He  then  went  fully  into  these,  but  the  grounds  upon  ants  of 
which  the  judgment  of  the  Court  was  given  render  ^ExETERr^* 
it  unnecessary  to  report  this  part  of  the  argument). 
Secondly,  the  surviving  partner,  who  was  resident 
in  Totties,  had  done  nothing  that  could  be  construed 
as  a  cancelling  of  the  indentures,  nor  had  the  ap- 
prentice in  any  way  disclaimed  the  contract  with  him. 
The  dissolution  of  partnership  was  a  matter  to  which 
the  apprentice  was  no  party ;  and  if  both  masters  had 
gone  to  TotneSf  and  he  had  continued  in  the  shop  in 
St.  Martin*s,  serving  under  the  foreman,  there  can  be 
no  doubt  that  the  apprenticeship  would  still  have  sub- 
sisted, and  the  service  would  have  been  a  service  to  the 
masters.  The  pauper,  therefore,  continued  to  serve 
William  in  the  establishment  at  Exeter,  after  the  death 
of  John ;  and  there  is  no  need  to  insist  that  he  served 
any  other  person  with  William's  consent.  In  the  ab- 
sence of  an  express  agreement  to  put  an  end  to  in- 
dentures of  apprenticeship,  they  have  been  held  to  con- 
tinue, and  service  to  be  done  under  them,  where  there 
was  no  longer  any  controul  by  the  original  master ;  as 
where  the  apprentice  agreed  to  purchase  the  residue  of 
his  time,  and  afterwards,  with  the  knowledge  and  at 
the  recommendation  of  his  master,  went  into  the  service 
of  another  person ;  Rex  v.  Chipping  Warden  [h).  Rex 
V.  Christowe  [c)  supports  the  principle  of  that  case.  In 
Rex  V.  Hindringham  (d),  though  the  apprentice  had, 
with  his  master's  consent,  gone  into  the  king's  service, 

(a)  See  the  2d'ed.  (by  J.  Greenwood),  and  cases  there  referred  to. 
.    (6)  8  T.  R.  108.  (c)  11  Hast,  95. 

{d)  6  T.  R  557. 

V  the 
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1835.       the  indentures  were  held  not  to  be  put  an  end  to  ;  and 
the  same  was  decided  in  Rex  v.  Bow  (a),  where  the 

The  King  .  .  ^  ^' 

against       apprentice,  being  told  by  his  master  that  he  might  shift 

ants  of  for  himself,  or  return  if  he  could  not  provide  for  himself, 
^:^ETERr  ^'  become  bound  to  another  person  ;  though  Lord  El- 
lenborough  observed  there,  that  the  facts  might  be  an  an- 
swer to  any  action  by  the  master  on  the  indenture.  In 
Rex  V.  Foulness  {b)  a  mariner's  apprentice  was  held  to 
be  still  serving  under  his  indentures,  though  the  master 
had  absconded  while  they  were  on  a  voyage,  and  the 
apprentice  returned  to  the  master's  parish  and  went  to 
the  poorhouse.  In  the  present  case,  therefore,  there 
was  an  apprenticeship  in  law,  and  an  inhabitancy  in 
fact,  in  St.  Martin's,  till  the  pauper  hired  himself  to 
Proctor,  Whether  or  not  he  was  sui  juris  for  the 
purpose  of  doing  so,  it  is  unnecessary  to  inquire.  If  it 
is  contended  that,  upon  the  death  of  one  master,  it  is 
unreasonable  to  assume  that  the  apprenticeship  still  con- 
tinues, because  the  apprentice  perhaps  loses  the  ad- 
vantages which  he  contemplated  by  a  binding  to  two, 
that  argument  will  apply  as  strongly  to  the  dissolution 
of  partnership,  and  removal  of  one  of  the  masters  to 
Exeter:  and  if  the  apprenticeship  was  determined  at 
that  time,  the  last  service  under  the  indentures  was  in 
St,  Martins. 


Crowder,  contra.  The  cases  as  to  service  with  exe- 
cutors and  administrators  are  not  applicable  here, 
because  it  does  not  appear  by  the  case  that  there  was 
any  executor  or  administrator  of  John  Mildrum,  or  that 
he  left  any  representative  or  other  person  who  could 
exercise  control  over  the  apprentice,  except  William 
Mildrum.    Even  if  there  had  been  an  executor,  it  is 

(a)  AM.  ^S.  383.  (6)  6  M.  ^  S.  S5l. 

clear 
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clear  from  Rex  v.  EaJcring  {a)  that,  where  nothing  passes 
between  the  executor  and  apprentice  to  shew  an  inten- 
tion to  continue  the  contract  of  apprenticeship,  it  ter- 
minates on  the  master's  death.  The  question  here  is, 
whether  there  was  a  serving  under  the  indentures  in 
St,  Martin'sy  after  the  death  of  John  Mildrum  F  For 
that  purpose  there  must  have  been  some  one  to  act  as 
master  to  the  apprentice.  During  John  Mildrum^s  life 
the  apprentice  was  under  his  control;  upon  his  death 
there  appears  to  have  been  no  person  to  exercise  the 
control  any  longer.  It  is  not  shewn  that  William  even 
knew  what  had  become  of  the  apprentice.  The  service 
under  Proctor  could  not  avail  unless  there  had  been  an 
express  consent  of  some  person,  as  master,  to  that  par- 
ticular service ;  Itex,\,  Whitchurch  {b). 


1835. 


The  King 
against 
The  Inhabit- 
ants of 
St.  Martin's, 
Exeter. 


Lord  Denman  C.  J.  The  cases  as  to  service  after 
the  death  of  the  master  are  not  in  point.  It  is  clear 
that,  to  give  the  apprentice  a  settlement  by  service  under 
a  new  master,  it  should  appear  that  the  party  to  whom 
he  had  been  bound  had  consented  to  that  service. 
There  is  nothing  to  shew  that  in  the  present  case,  and 
this  Court  cannot  infer  it. 


LiTTLEDALE  J.  It  is  uot  necessary  in  this  case  to 
consider  the  effect  of  the  master's  death  with  reference 
to  a  service  under  the  executor.  An  executor  certainly 
stands,  in  some  degree,  in  the  place  of  the  master.  But 
here  the  apprentice  was  bound  originally  to  John  and 
William  Mildrum^  and  on  the  death  of  John  he  con- 
tinued bound  to  William  :  or,  if  the  contract  of  appren- 
ticeship was  dissolved  by  the  death  of  John,  then  the 
only  person  who,  as  appears  by  the  case,  could  have 

(a)  Burr.  S.  C  320.  (6)  IB.  4;  C  574. 

had 
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ants of 
St.  Martin's, 
Exeter. 


had  any  power  of  interfering  with  the  apprentice,  as 
representative  of  John,  was  William,  and  he  did  not  do 
so  :  then  the  case  stands  as  if  the  binding  had  originally 
been  to  him,  and  he  had  given  no  assent  to  the  ap- 
prentice's engagement  with  Proctor. 


Wjlliams  and  Coleridge  Js.  concurred. 

Order  of  sessions  quashed. 


Wednesday,      Sir  RicHARD  Carr  Glyn,  Baronet,  and  Others 

January  28th.  '  ' 

against  Hutchinson. 


'J^HE  defendant  being  arrested  for  debt,  at  the  suit  of 
the  plaintiffs,  in  October  last,  (the  precise  date  did 
not  appear),  on  a  capias  out  of  this  Court,  directed  to 
the  sheriff  of  Surrey,  gave  a  bail-bond,  and  afterwards 
{October  20th)  justified  special  bail.  The  plaintiffs  ob- 
tained final  judgment,  and  issued  execution  against  the 
defendant's  goods,  but  there  were  no  effects.  On  the  6th 
of  the  same  month,  the  defendant  was  arrested  for  debt 
at  the  suit  of  Richard  Taylor,  on  a  writ  issued  in  the  Pa- 
lace Court,  and,  upon  such  arrest,  gave  bail  in  the  action 
there.    The  defendant,  for  the  purpose  of  removing  the 

removing  from 

an  inferior  court  into  K.  B.,  it  was  sworn  that  the  Judge  made  the  order  in  consequence  of 
its  being  proved  before  him,  by  the  affidavit  of  J.  N-,  that  the  habeas  was  issued  by  an 
uncertificated  attorney  :  Held,  that  this  statement  of  the  ground  of  the  order  was  suf- 
ficient for  the  Court  to  act  upon,  without  production  of  the  affidavit  of  J.  N.,  there  being 
no  statement  on  the  other  side  that  any  different  ground  had  existed. 

The  habeas  corpus  was  sued  out  in  the  cause  in  the  inferior  court,  by  the  defendant  in 
that  court.  The  application  to  set  aside  the  order,  and  the  procedendo,  was  made  by  parties 
who  were  bail  for  the  defendant  in  a  cause  in  K.  B.  (and  not  in  the  suit  below),  for  the 
purpose  of  bringing  up  the  defendant  to  be  rendered  in  the  cause  in  K.  B.  Upon  their 
motion  (though  it  was  objected  that  they  were  not  proper  parties  to  apply). 

The  Court  set  aside  the  Judge's  order,  and  directed  that  the  habeas  corpus  should 
stand  revived,  reserving  it,  however,  for  consideration  how  the  defendant  should  be  dealt 
with  as  to  future  custody  on  his  being  brought  up. 

Held  no  objection  to  the  making  of  the  last-mentioned  rule,  that,  since  the  procedendo 
issued,  a  writ  of  inquiry  had  been  executed  in  the  cause  in  the  inferior  court,  and  it  did 
not  appear  that  final  judgment  had  yet  been  signed. 

lasl- 


A  proceeding 
in  a  cause 
(e.  g.  suing  out 
a  habeas  corpus 
to  bring  up  the 
cause  from  an 
inferior  court) 
is  not  irregular 
because  such 
proceeding 
was  taken  by 
an  uncertifi- 
cated attorney. 

In  support 
of  a  motion  to 
set  aside  a 
judge's  order 
for  a  proce- 
dendo after  a 
habeas  corpus 
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last-mentioned  action  into  the  King's  Bench,  employed  1835. 

one  Samuel  Collyer  to  sue  out  a  habeas  corpus  from  this 

Court,  which  writ  was  issued  about  the  11th  of  October^  against 

Hutchinson. 

and  a  return  thereto  afterwards  made,  of  the  action  at 
Tai/lor's  suit.  A  summons  was  then  obtained  on 
Tai/lor's  part,  to  shew  why  the  cause  should  not  be  sent 
back  to  the  Palace  Court  by  procedendo,  and  the 
parties  attended  (October  14th,)  before  Gurney  B.,  who, 
upon  the  hearing,  ordered  a  procedendo  in  the  cause 
of  Taylor  v.  Hutchinson.  In  the  affidavit  made  in  sup- 
port of  the  rule  after  mentioned,  this  order  was  stated 
to  have  been  granted  by  the  learned  Judge,  "  in  con- 
sequence of  its  being  proved  before  him  by  the  affidavit 
of  one  James  Nichols,  the  clerk  of  Mr.  Arden"  [Taylor's 
attorney,)  "  that  the  said  Samuel  Collyer  was  not  an 
attorney  duly  certificated,  and,  therefore,  not  authorised 
to  issue  a  writ  of  habeas  corpus."  The  cause  being 
thus  remanded,  a  writ  of  inquiry  of  damages  was  exe- 
cuted in  the  Palace  Court  [October  31st),  but  final  judg- 
ment had  not  been  signed  when  the  after-mentioned  rule 
nisi  was  obtained.  The  defendant  surrendered  him- 
self [October  31st),  to  the  prison  of  the  Marshalsea 
in  discharge  of  his  bail  in  the  Palace  Court,  and  re- 
mained there  when  the  after-mentioned  rule  came  on  for 
decision. 

The  defendant  had  also  been  arrested  (it  did  not  ap- 
pear when,)  in  an  action  in  the  Exchequer  at  the  suit  of 
Thomas  La^isoesby,  and  the  parties  who  had  justified  as 
bail  in  the  cause  of  Glyn  and  Others  v,  Hutchinson,  in 
the  King's  Bench,  were  also  bail  for  the  defendant  in 
the  suit  in  the  Exchequer.  During  the  last  term 
(November  14th,)  the  bail  sued  out  a  habeas  corpus  from 
the  Court  of  Exchequer,  to  remove  the  cause,  in  the 

Vol.  IL  X  x  Palace 
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1835.      Palace  Court,  of  Taylor  v.  Hutchinson,  and  the  body  of 

the  defendant,  into  the  Exchequer,  that  the  bail  mieht 
Gltn  *■  " 

against      render  him  in  their  own  discharge  in  the  action  there. 

HuTCHINSOK.  r     1        -r*  1 

The  Judges  or  the  Palace  Court  returned,  in  conse- 
quence of  the  cause  having  been  remanded  by  pro- 
cedendo, that  they  had  not  the  cause,  but  only  the  body 
of  the  defendant,  and  they  grounded  this  return  upon 
the  Stat.  21  Jac,  1.  c.  23.  (a).  In  the  same  term  (No- 
vember 21st),  the  bail,  wishing  to  render  the  defendant 
in  the  King's  Bench  as  well  as  in  the  Exchequer,  ob- 
tained a  rule  of  this  Court  (on  an  affidavit  which  set  out 
the  above  facts,)  calling  upon  the  plaintiffs  in  this 
Courtj  and  Taylor,  the  plaintiff  in  the  Palace  Court,  to 
shew  cause  why  the  order  of  Gurney  B.  should  not  be 
rescinded,  and  the  procedendo  quashed ;  and  why  the 
habeas  corpus  already  issued,  or  another,  directed  to 
the  Judges  of  the  Palace  Court  to  remove  the  cause 
in  that  court,  and  the  body  of  the  defendant,  should  not 
be  duly  made  out  and  returned  respectively,  or  why 
the  bail  in  Glyn  v.  Hutchinson  should  not,  after  the  de- 
termination of  the  defendant's  custody  in  the  Palace 
Court,  have  fourteen  days  to  surrender  him  in  this 
action. 


Walsh,  on  behalf  of  the  plaintiff  in  the  Palace  Court, 
now  shewed  cause,  upon  the  following  grounds :  — First, 
the  order  now  in  question  was  made  in  a  cause  in 
the  Palace  Court,  of  Taylor  v.  Hutchinson.  This  is  a 
motion  by  the  bail  (not  the  defendant),  in  Glyn  v.  Hut- 
chinson, in  the  King's  Bench,  to  set  aside  that  order.  The 
bail  in  this  cause  are  not  the  proper  parties.    It  may,  in- 

(a)  See  the  argument  and  decision  in  this  case,  under  the  name  of 
Lawes  v.  Hutchinson,  5  Tyrwh,  23(5.    S.  C.  1  Cro.  M.  ^  R.  766. 

deed, 
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deed,  be  questioned,  whether  bail  are  entitled  to  a  habeas 
corpus  at  all  in  such  a  case.  It  is  said  in  1  Tidd's 
Practice,  p.  404?.  9th  ed.,  that  "this  writ  only  lies  for  the 
defendant,"  (not  mentioning  bail)  "  and  cannot  be  had  by 
ih^  plaintiff,  to  remove  his  own  cause  from  an  inferior 
court."  Then,  it  is  slated  that  Giirney  B.  made  the 
order  for  a  procedendo  in  consequence  of  its  being 
proved  by  an  affidavit  that  Collyer  was  not  a  certificated 
attorney.  The  affidavit  ought  to  have  been  produced, 
in  order  that  this  Court  might  see  that  the  learned  Judge 
really  proceeded  upon  the  ground  stated,  and  no  other. 
And  it  is  not  clear,  upon  the  construction  of  stat.  25  G.  3. 
c.  80.  S5.  1.,  7.,  that  the  decision  was  not  correct.  [Lord 
Denman  C.  J.  Is  there  any  authority  for  saying  that  a 
client  shall  lose  the  advantage  of  proceedings  taken  in  a 
cause,  because  the  attorney  has  not  obtained  his  certifi- 
cate ?  Littledale  J.  I  ruled  the  contrary  in  a  case  of 
Hilleary  v.  Hungate  [a)  last  term,  in  the  Bail  Court.] 
But  further,  supposing  that  the  order  of  Gurney  B. 
cannot  be  sustained,  this  application  comes  too  late. 
The  order  was  made  on  the  14th  of  October,  this  rule 
was  not  obtained  till  the  21st  of  November,  and  in  the 
mean  time  an  important  proceeding  had  been  taken  in 
the  Palace  Court.  And,  as  to  the  habeas  corpus,  it  is 
enacted  by  43  Eliz.  c.  5.  s.  2.  that  no  habeas  corpus  for 
removing  a  cause  is  to  be  received  by  the  Judge  of  any 
inferior  court,  unless  delivered  to  the  judge  or  officer  of 
such  court  before  the  parties  have  appeared  "  and  one 
of  the  said  jury  sworn  to  try  the  said  cause."  [^Little- 
dale  J.  That  has  nothing  to  do  with  the  habeas  corpus 
already  sued  out  here.]    If  the  defendant  were  brought 


1835. 

Glyn 
against 
Hutchinson. 


(a)  3  Dowl.  P.  a  56. 
Xx  2 


here 
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1835.      here  by  habeas  corpus,  the  inferior  court  would  lose  its 
jurisdiction  over  the  cause  there,  and  the  plaintiff  in 

Glyn 

against  that  cause  would  be  subjected  to  great  hardship  by 
uxcHiNsoN.   i^gjj^g  ^jjg  benefit  of  all  his  proceedings  hitherto  taken. 

\_Littledale  J.  It  would  be  hard  on  the  bail  in  this 
court,  if  they  could  not  bring  up  the  defendant  to  ren- 
der, but  must  be  fixed  with  the  debt.  After  he  has  been 
rendered  here,  there  must  be  means  of  carrying  him 
back  again  to  the  Palace  Court.]  At  all  events  the  pro- 
cedendo cannot  be  quashed,  unless  this  Court  set  aside 
the  order  of  Gurney  B.  The  plaintiff  in  the  Palace 
Court  does  not  object  to  so  much  of  the  rule  as  would 
give  the  bail  fourteen  days  to  render,  after  the  determin- 
ation of  the  custody  in  the  Palace  Court. 


Mansel  contra.  The  plaintiff  in  the  Palace  Court 
has  not  shewn  that  his  suit  was  commenced  before  the 
suit  here.  The  statement  of  the  affidavit  in  support  of 
this  rule,  that  Gurney  B.  made  his  order  in  consequence 
of  its  being  proved  before  him,  by  affidavit,  that  Collyer 
was  not  duly  certificated,  is  precise  enough,  and  Hilleary 
V.  Hungate  {a)  is  an  authority  against  the  order  so  made. 
The  Stat.  21  Jac.  I.  c.  23.  s.  3.,  enacts  that,  where  a  cause 
has  been  removed  from  an  inferior  court  and  remanded 
by  procedendo,  it  shall  not  be  removed  again  "  before 
judgment."  As  it  does  not  appear  that  judgment  may 
not  now  have  been  signed,  the  bail  are  at  least  entitled 
to  have  some  return  from  the  Palace  Court.  ^  And  this 
Court,  by  its  jurisdiction  over  all  inferior  ones,  may  call 
upon  the  Palace  Court  to  send  up  the  defendant,  in  order 
that  he  may  be  charged  with  the  action  here,  and  either 
sent  back  to  the  gaol  of  the  Palace  Court  charged  in  this 


(a)  3  Dowl,  P.  C.  56. 


action, 
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action,  or  committed  to  such  other  custody  as  may  be  1835. 
thought  fitting.  [^Littledale  J.  Even  if  the  procedendo  ^  ^ 
issued  rightly,  there  must  be  some  means  of  bringing  against 

Hutchinson. 

up  the  defendant  to  be  charged  in  this  suit.]  If  a 
habeas  corpus  goes,  and  the  defendant  is  brought  up, 
the  bail  will  then  make  their  application  to  this  Court, 
and  the  Court  will  determine  as  to  the  custody. 

Lord  Denman  C.  J.  The  only  question  with  me 
has  been,  whether  the  affidavit  brought  the  ground  of 
the  learned  Judge's  decision  sufficiently  before  us?  I 
think  it  did.  If  there  was  any  other  ground,  it  might 
have  been  shewn  by  the  party  opposing  the  rule.  And 
the  ground  of  the  order  appears  to  me  not  to  have  been 
a  correct  one ;  a  client  cannot  be  deprived  of  the  advan- 
tage of  proceedings  by  his  attorney's  want  of  certificate. 
The  order  of  the  learned  Judge  will  therefore  be  set 
aside,  and  the  habeas  corpus  issued  from  this  Court  will 
revive. 

LiTTLEDALE,  WiLLiAMS,  and  CoLERiDGE  Js.  Con- 
curred. 

The  rule  was,  that  the  order  of  Gurney  B.  should 
be  rescinded,  and  the  procedendo  quashed ; 
that  the  habeas  corpus  issued  in  this  cause 
should  stand  revived,  and  that  the  defendant 
should  be  brought  into  this  Court  on  Friday 
next,  under  the  said  writ  of  habeas  corpus  {a), 

(a)  The  writ  was  not  acted  upon,  nor  was  the  case  again  mentioned. 
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1835. 


januatTkth.   J^HN  Remon  and  Mary  Remon,  his  Wife, 

again&i  Hayward. 


follows- —  J])EBT  for  monies  due  to  Mari/  Remon  before  her 
«  Memoran-^  marriage,  for  money  lent,  money  had  and  received, 

consent  to  take  and  interest,  and  on  an  account  stated.    Plea,  nil  debet. 

105.  per  month    ^1.1,^  /-it  •  • 

from  TT.  H.  H.y  On  the  trial  before  Denman  C.  J.,  at  the  London  sittings 
a"sutn  0^32;.°^  ^^^^^  ffi/arj/  term,  1834,  the  plaintiff  proved  the  signa- 
^H.  intend!'  ^'  defendant  of  a  paper  to  the  effect  following : 

giving  him, 
and  upon  the 

said  sum  being  37/,  to  put  into  a  Savings  bank  for  her."    It  further 

paid,  he  en- 
gages  giving  a 
receipt  in  full 
of  all  de- 
mands," signed 
by  J.  R.,  and 
dated,  requires 
a  stamp  under 
Stat;  55  G.  3. 
c.  184.  sched. 
parti.  Agree- 
menty  as  an 
agreement 
whereof  the 

matter  is  of  the  the  transaction,  gave  it  to  the  defendant  to  be  applied, 
A^paper  as     after  her  death,  and  Manj  Turner^ s  coming  of  age,  to 

follows :  — 
"  I  hold  of 

M.  T.  371.,  to  put  into  a  savings  bank  for  her,"  signed  and  dated,  is  evidence  of  a  legal 
debt  of  371.  from  the  party  signing  to  M.  T.,  the  money  not  having  been  put  into  a 
savings  bank,  but  partly  paid  to  the  use  of  M.  T. ;  and  does  not  shew  a  mere  trust ;  and 
M.  T.  may  recover  in  debt,  though  parol  evidence  be  given  that  the  party  signing  had 
received  the  money  to  be  applied,  at  his  discretion,  to  the  use  of  M.  T. 

A  question  arising  at  Nisi  Prius,  from  the  obscurity  of  the  liand  writing,  what  the 
words  of  a  written  instrument  produced  in  evidence  really  were,  the  Lord  Chief  Justice 
decided  it,  and  refused  to  have  it  put  to  the  jury. 

(a)  At  the  trial,  the  defendant's  counsel  suggested  that  the  word  in 
the  instrument  was  Mrs.,  not  "  My.,'  and  proposed  to  prove  that  the 
female  plaintiff  was  unmarried  at  the  date  of  the  instrument,  and  that 
Mrs.  Turner  was  another  person,  but  his  Lordship  was  of  opinion  that 
the  word  was  ^^My."  and  refused  to  allow  it  to  be  put  to  the  jury  what 
the  word  really  was. 

the 


—  «  The  4th  of  April  1 827.    I  hold  of  Mary  [a)  Turner 


appeared  that  Mary  Remon  was  then  unmarried,  and 
named  Turner,  and  that  the  money  had  been,  at  the 
time  of  executing  the  instrument,  put  into  the  defend- 
ant's hands  for  her  by  her  grandmother,  Mrs.  Turner, 
since  deceased.  The  defendant's  counsel  objected  that 
the  paper  shewed  that  the  defendant  held  as  trustee; 
and  a  witness  proved  that  Mrs.  Turner,  at  the  time  of 


IN  THE  Fifth  Year  of  WILLIAM  IV. 


667 


the  use  of  Mary  Turner  at  the  discretion  of  the  defend-  1835. 
ant.   On  the  part  of  the  defendant,  it  was  further  proved 

Remon 

that  the  defendant  had  paid  to  the  plaintiff,  John  Remon,  against 

_  Hayward. 

various  sums,  amounting  to  51.,  beiore  Jbebruary  1833, 
and  105.  per  month  from  that  time  to  the  commence- 
ment of  the  action ;  and  a  paper  was  offered  in  evidence, 
signed  by  the  plaintiff  JoJm  Remon,  to  the  following 
effect :  —  "  Memorandum.  I,  John  Remon,  husband  to 
Mary  Remon,  late  Mary  Turner,  consent  to  take  10s. 
per  month  from  W.  H.  Hayward,  in  discharge  of  a  sum 
of  32/.,  the  said  W.  H,  Hayward  intends  giving  him; 
and  upon  the  said  sum  being  paid,  he  engages  giving  a 
receipt  in  full  of  all  demands.  The  15th  of  February 
1833."  This  paper  not  being  stamped,  its  admissibility 
was  disputed.  The  Lord  Chief  Justice  held  it  inad- 
missible ;  and  directed  a  verdict  for  the  plaintiff,  giving 
leave  to  move  to  enter  a  verdict  for  the  defendant. 
Payne  obtained  a  rule  accordingly  in  Easter  term  last. 

Dunbar  now  shewed  cause.  The  terms  of  the  memo- 
randum given  in  April  1827  are  inconsistent  with  a 
trust.  The  agreement  being  signed  by  the  plaintiff, 
and  being  an  agreement  where  the  matter  is  of  the  value 
of  20/.,  requires  a  stamp  under  stat.  55  G.  3.  c.  184. 
Sched.  Part  1.  Agreement  \  and  it  is  not  necessary  that 
it  should  contain  the  actual  contract,  if  it  be  evidence 
of  it :  Ramsbottom  v.  Tunbridge  [a),  Ramsbottom  v. 
Mortley  {b). 

Payne  contra.  This  is  clearly  a  trust,  on  the  plain- 
tiffs' evidence,  for  the  money  was  deposited,  according 
to  the  instrument  of  the  4th  of  April  1827,  to  be  applied 

(a)  2M.  4-  S.  434.  (b)  2M,  ^  S>  445. 
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1835.  by  the  defendant  in  a  particular  way;  and,  according 
j^^^^^  to  the  parol  evidence,  it  was  a  trust  under  which  the 
against      defendant  had  full  discretion.    A  trust  is  a  "deposit; 

Hayward. 

something  committed  to  charge,  of  which  an  account 
must  be  given ;  "  Johnson's  Dictionary/, — Trust.  If  this 
be  a  trust,  the  action  is  not  supportable :  Allen  v. 
Imlett  {a).  The  continuous  payments  of  instalments 
fortify  this  construction,  even  if  the  memorandum  of  the 
15th  of  Fehruary  1833  be  inadmissible.  But  that  instru- 
ment required  no  stamp.  The  real  question  in  such  a 
case  is  the  leading  character  of  the  instrument.  This  is 
an  agreement  to  take  105.  per  month,  though  the  sum 
of  32/.  is  incidentally  referred  to.  In  Latham  v.  Rut- 
ley  (b)  an  agreement  in  these  words  was  admitted  in 
evidence  without  a  stamp :  —  "  Received  of  Latham  and 
Co.  a  paper  parcel,  directed  to  Messrs.  Hoare,  Barnett, 
and  Co.,  62.  Lombard  Street,  value  260/.,  which  we 
agree  to  deliver  to  them  to-morrow;  fire  and  robbery 
excepted,"  &c.  That  point  was  decided  on  the  autho- 
rity of  a  similar  ruling  in  Chadmck  v.  Sills  {e).  An 
agreement  to  confess  judgment  for  30/.,  to  secure  5/. 
and  costs,  requires  no  stamp :  Ames  v.  Hill  [d). 

Lord  Denman  C.  J.  The  only  point  as  to  which  I 
felt  any  doubt  was  the  admissibility  of  the  memorandum 
of  the  15th  of  February  1833 ;  but  I  am  of  opinion  that 
it  was  clearly  not  admissible.  Then,  as  to  the  character 
in  which  the  defendant  held  the  money,  evidence  was 
certainly  given  that  the  money  was  originally  placed  in 
the  defendant's  hands,  to  be  applied  to  the  benefit  of 
Mary  Turner  in  such  manner  as  he  might  choose.  This, 

(a)  HoU's  N.  P.  C.  641.  (J)  R.  ^  M.  13. 

(c)  R.  4;  M.  15,  {d)  2B,  4;  P.  150. 

however. 
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however,  is  inconsistent  with  his  own  memorandum  of  1835. 
the  ^th  of  April  1827j  in  which  he  says  that  he  holds  ~ 

^  ''  Rkmok 

the  money  of  Mary  Turner  to  be  put  into  the  savings  against 

Hayward. 

bank.  Now,  it  was  not  put  in;  and  he,  in  fact,  pro- 
duced evidence  that  he  had  paid  a  part  of  it  to  the 
plaintiffs.  He  must  therefore  be  considered  as  their 
debtor  for  what  he  has  not  paid. 

LiTTLEDALE  J.  After  signing  the  first  memorandum, 
the  defendant  cannot  say  that  he  held  as  trustee.  It  is 
not  at  all  like  a  case  of  a  trust  of  which  equity  alone 
will  take  cognisance :  he  undertakes  to  put  the  money, 
which  he  receives  for  the  party,  into  the  bank.  As  to 
the  agreement,  it  was  clearly  not  admissible  without  a 
stamp. 

Williams  J.  I  am  of  the  same  opinion.  There 
was  good  ground  for  the  jury  to  consider  the  defendant 
as  a  debtor, 

Coleridge  J.  concurred. 

Rule  discharged  (a). 


(a)  See  Roper  v,  Holland^  in  Easter  term  {April  27th),  post. 
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Thursday,  Fox,  qui  taiTi,  &c.  agaiust  Keeling,  Gent., 
January  29i\..  One,  &c.  aiid  AnotheF. 


In  an  action  of  "PjEBT  for  penalties  under  \2  Ann,  stat.  2.  c.  16. 

debt  to  recover      —  , 

penalties  for  -The  first  count  of  the  declaration  stated  that, 

of"he  usurious  before  the  making  of  the  next-mentioned  agreement,  viz. 
brsTaTedTnthe  the  5th  February  1830,  at,  &c.,  William  Newton 
declaration,  and  ^^ew  his  bill  of  exchange  bearing  that  date,  upon  Joyce 

proved  as  laid ;  &  »  »     f  J/ 

and  the  plain-  and  Son,  for  40/.,  payable  two  months  after  date  to  New- 
tiff  must  be 

nonsuited  if  he  ton's  Order,  which  bill  was  accepted  by  Joj^ce  and  Son, 

denceofThr^  indorsed  by  Newton,  and  delivered  to  the  defendants, 

he  prove  that^  That,  after  the  bill  became  due,  viz.  on  the  12th  of 

made  wkhin''^^  ^^n7  1830,  it  was  corruptly  and  against  the  form  of  the 

such  a  time,  statute  agreed  by  and  between  Newton  and  the  defend- 

and  upon  such  « 

terms,  that  it     ants,  then  holders  of  the  bill,  that  51,  only  of  the  sum 

must  have  been 

usurious.  specified  in  the  bill  should  be  paid,  and  that  the  bill,  so 
far  as  regarded  35/.,  the  residue  of  the  sum  therein 
specified,  should  be  renewed,  and  that  the  defendants 
should  take  in  renewal  thereof,  as  to  the  35/.,  another 
bill  for  35/.,  bearing  date  the  8th  of  Jpril  1830,  to  be 
drawn  by  Newton  upon,  and  accepted  by,  Joyce  and 
Son,  payable  two  months  after  date  to  Newton's  order, 
and  to  be  indorsed  and  delivered  by  him  to  the  defend- 
ants ;  and  that  the  defendants  should  take  the  said  51, 
in  part  of  the  said  40/. ;  and  should  take  the  said  last- 
mentioned  bill  of  exchange  in  renewal  of  the  said  fii  st- 
mentioned  bill  as  to  the  said  sum  of  35/. ;  and  should 
forbear  and  give  day  of  payment  of  the  said  sum  of  35/. 
in  this  count  first  mentioned,  from  thence  until  the  said 
bill  for  35/.  should  become  due.  And  that,  for  forbear- 
ing 


IN  THE  Fifth  Year  of  WILLIAM  IV. 

ing  and  giving  day  of  payment  of  the  S5l,  so  to  be  for- 
borne, &c.,  from  the  time  when  the  first-mentioned  bill 
became  due  till  the  bill  for  35/.  should  become  due,  the 
defendants  should  take,  accept,  and  receive  from  Newton 
a  certain  sum,  viz.  2Z.  Is,  6d.  The  count  then  alleged 
that,  in  pursuance  of  the  said  agreement,  the  defend- 
ants did  then  and  there,  viz.  on  the  said  12th  of  April 
1830,  take,  accept,  and  receive  of  and  from  Newton  the 
said  21.  Is.  6d,  for  the  forbearing,  &c.,  from  the  time 
of  making  the  said  agreement  until  the  time  when  the 
bill  for  35/.  should  become  due;  and  that,  as  a  security 
for  the  35/.,  and  in  renewal  of  the  first-mentioned  bill  as 
to  that  sum,  Newton  did  then  and  there,  viz.  on  the  said 
12th  of  April  1830,  in  further  pursuance,  &c.,  make  and 
draw  his  certain  other  bill  of  exchange  in  writing,  bear- 
ing date  the  said  8th  of  April  1830,  being  the  day  when 
the  first-mentioned  bill  became  due,  &c.  The  count 
then  went  on  to  describe  the  bill  in  other  respects,  and 
stated  that  it  was  then  and  there  accepted  by  Joi^ce  and 
Son,  and  indorsed  and  delivered  by  Newton  to  the  de- 
fendants ;  and  that  the  defendants  then  and  there  took 
and  received  the  same  as  a  security,  &c.,  and  in  renewal, 
&c.  And  that  the  defendants,  in  further  pursuance, 
&c.,  did  forbear  and  give  day  of  payment  of  the  said 
35/  so  to  be  forborne,  &c.,  from  the  time  when  the  first- 
mentioned  bill  became  due,  until  the  said  bill  for  35/. 
became  due,  the  said  first-mentioned  bill  not  being  paid 
or  satisfied  except  as  to  the  said  51.  Averment,  that  the 
2/.  Is.  6d.  so  taken,  &c.,  exceeded  the  rate  of  5/.  for  100/. 
for  a  year,  contrary  to  the  form  of  the  statute  &c. : 
whereby  &c.  The  seventh  count  contained  a  similar 
statement  of  the  usurious  renewal  of  a  bill  of  50/.;  the  usu- 
rious bargain,  and  the  taking  of  the  sum  in  consideration 

of 


672  CASES  IN  HILARY  TERM 

1835.      of  forbearance,  being  laid  (with  a  videlicet)  on  the  12th 

jj,^^        of  June  1830,  on  which  day  also  the  new  bill  was  in  like 

against      manner  alleged  to  have  been  drawn,  bearing  date  the 
Keeling. 

4th  of  June  1830.  The  statements  as  to  the  contract  of 
forbearance,  and  the  forbearance  actually  granted,  were 
the  same  as  in  the  first  count.  The  twentieth  count 
stated,  that  Joyce  and  Son  before  the  making  of  the  next- 
mentioned  agreement,  viz.  on  the  20th  o^July  1830,  drew 
a  bill  of  that  date  upon  the  plaintiff,  payable  to  Joyce  and 
Son  two  months  after  date,  for  30/.,  which  bill  the  plaintiff 
accepted,  and  Joyce  and  Son  indorsed  and  delivered  to 
Newton ;  and  that  afterwards,  viz.  on  the  23d  of  July 
1830,  it  was  corruptly,  and  against  the  form  &c.,  agreed 
by  and  between  the  defendants  and  Newton,  that  the 
defendants  should  lend  and  advance  to  Nenxtton,  upon  the 
discount  of  such  bill,  28/.  5s.,  and  should  forbear  and 
give  day  for  payment  of  that  sum  to  Newton  from  the 
lending  and  advancing  of  the  same  until  the  bill  should 
be  due,  and  that  for  the  forbearing,  &c.  the  defendants 
should  take,  accept,  and  receive  1/.  15s.,  and  that  for 
securing  the  payment  of  the  said  28/.  5s.  so  to  be  lent, 
&c.,  and  of  the  said  1/.  15s.  so  to  be  taken,  &c.,  Newton 
should  indorse  and  deliver  to  the  defendants  the  last- 
mentioned  bill.  And  the  count  averred  that  in  pur- 
suance of  the  said  agreement,  the  defendants  did 
afterwards,  viz.  on  the  23d  of  July  1830,  advance  and 
lend,  &c.  and  did  forbear,  &c. ;  and  that,  for  securing 
the  payment  of  the  said  28/.  5s.  and  1/.  15s.,  Newton,  in 
further  pursuance  &c.,  did,  on  the  said  23d  July  1830, 
indorse  and  deliver  to  the  defendants  the  last-mentioned 
bill,  which  the  defendants  then  and  there  took  from 
him  according  to  the  said  corrupt  agreement,  and  upon 
the  terms  thereof;  and  the  defendants  afterwards,  viz. 

on 
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on  the  6th  of  December  1830,  took  and  received  from  1835.  j 

Newton  the  said  1/.  155.  for  such  last-mentioned  for-  ! 

Fox  i 

bearance  in  pursuance  of  the  said  last-mentioned  agree-  against  \ 

Keeling. 

ment,  which  said  sum,  &c.  (averment  that  \l,  I5s.  I 
exceeded  the  rate  of  5  per  cent.)  contrary  to  the  form 

&c.,  whereby  &c.    Tlje  twenty-second  count  was  for  * 

receiving  from  Newton,  viz.  on  the  6th  of  December  \ 

1830,  upon  a  certain  other  corrupt  contract,  made  July  I 

23d,  1830,  IL  155.  byway  of  corrupt  bargain  for  the  j 

defendants'  forbearing  and  giving  day,  &c.  to  Newton,  ' 

of  28/.  155.  from  the  24th  of  July  to  the  6th  of  Decem-  \ 

her,  1830,  the  said  28/.  155.  being,  on  the  said  24th  of  \ 

July  and  until  and  upon  the  said  6th  of  December,  due  j 

from  Newton  to  the  defendants.   Averment,  that  1/.  155.  ^ 

exceeded  the  rate  of  5  per  cent.   The  twenty-fifth  count  j 

was  upon  the  usurious  renewal  of  a  bill  for  30/.  at  two  j 

months,  drawn  by  Joyce  and  Son  upon  the  plaintiff,  / 

dated  July  20th,  1830,  indorsed  to  Newton,  and  by  him  j 

to  the  defendants ;  and  it  did  not  materially  differ  from  j 

the  first  and  seventh  counts.    Plea,  the  general  issue.  ' 

On  the  trial  before  Denman  C.  J.  at  the  sittings  in  i 
London  after  Michaelmas  term  1833,  evidence  was  given 
in  support  of  the  above  counts,  but  the  witnesses  were  1 
unable  to  state  in  any  instance  the  day  on  which  the  ' 
usurious  contract  took  place.    It  appeared,  however, 
that  the  renewals  took  place  after  the  renewed  bills  ! 
became  due.    For  the  defendants  it  was  contended  that,  \ 
to  support  this  action,  the  precise  day  of  the  usurious 
contract  ought  to  have  been  proved;  and  Carlisle  v.  1 
Trears[a)  was  cited.    The  Lord  Chief  Justice  reserved 
the  point,  and  the  plaintiff  had  a  verdict  on  the  above- 
mentioned  counts.    In  Hilary  term  1834,  Hutchinson  j 
obtained  a  rule  nisi  for  entering  a  nonsuit* 

(a)  2  Cowp.  671. 

Barstow 

i 
i 
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]  835,  Barstons:)  now  shewed  cause.    The  precise  day  of  the 

usurious  contract  need  not  be  shewn.    It  is  sufficient  if 

Fox 

agaimt  the  plaintiff  shews  a  combination  of  facts,  from  which 
an  irresistible  conclusion  results,  that  usurious  interest 
has  been  agreed  for  and  taken.  Then,  if  two  points 
of  time  are  given,  and  it  is  clear  that,  if  the  forbear- 
ance was  agreed  for  at  any  time  between  those  two, 
the  offence  of  usury  has  been  committed,  the  plaintiff 
establishes  his  case  if  he  shews  that  the  contract  of  for- 
bearance was  to  take  effect  from  some  such  intermediate 
time,  although  he  may  not  be  able  to  fix  the  precise  day. 
Here,  that  is  the  case  at  all  events  with  the  renewals. 
In  each  instance  where  the  bills  were  renewed,  it  was 
clear  that  the  contract  took  place  after  the  first  bill 
had  become  due.  Thus,  in  the  case  of  the  bill  men- 
tioned in  the  first  count,  the  bill  originally  given  was 
due  on  the  8th  of  A][)ril,  Newton^  on  some  day  after 
that  time,  agreed  to  give  a  new  bill  for  35^  at  two 
months,  bearing  date  the  8th  of  April,  and  to  pay  the 
defendants  21,  Is.  Qd.  for  giving  him  time  from  the  day 
when  the  first  bill  became  due,  till  ihe  day  when  the 
second  was  due.  Now  at  whatever  time  between  those 
two  days  the  contract  may  have  been  made  (and  it  must 
have  been  at  some  intermediate  time),  the  interest  was 
excessive^  A  similar  argument  will  apply,  though  less 
strongly;  to  the  cases  of  discount.  If  the  forbearance 
began  on  the  very  day  when  the  bills  were  drawn,  the 
interest  was  excessive,  and  it  is  not  necessary  to  shew 
how  much  the  amount  taken  exceeded  5  per  cent.  In 
Partridge  v.  Coates  (a),  where  the  action  was  upon  the 
present  statute,  and  a  variance  appeared  between  the 

(a)         ^  M.  153.    1  Car.  ^  P.  534. 

declaration 


Keeling. 
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declaration  and  evidence,  as  to  the  day  from  which  the  1835. 
forbearance  was  to  begin,  Abbott  C.  J.  said,  "  You  must,  " 

Fox 

in  a  declaration  for  usury,  shew,  on  the  face  of  the  re-  against 
cord,  that  the  period  of  forbearance  is  such,  that  the 
sum  taken  for  interest  is  more  than  the  party  by  law  is 
allowed  to  take."     Here  the  declaration  shewed  the 
period  of  forbearance  to  be  such  that  the  interest  must 
have  been  usurious,  and  it  was  supported  by  the  evi- 
dence.   In  a  case  of  Harfield  v.  Levy,  argued  in  the 
Exchequer  (but  not  reported)  Partridge  v.  Coates  (a) 
was  cited  as  shewing  that,  in  such  an  action  as  this,  the 
day  of  the  contract  is  material.    One  of  the  learned 
Judges  of  that  Court  thought  that  that  case  did  not  go 
so  far,  but  said  that,  if  it  did,  he  disapproved  of  the  de- 
cision ;  it  became  unnecessary,  however,  to  decide  the 
particular  point,  because  it  appeared  that  there  had  been 
sufficient  proof  of  the  day.    In  Carlisle  v.  Trears  (b) 
there  was  no  specified  period  within  which,  on  whatever 
day  the  contract  took  effect,  it  must  have  been  usurious. 
In  Brooke  v.  Middleton[c)  the  interest  was  alleged  to 
have  been  taken  for  the  forbearance  of  a  sum  of  money 
from  the  20th  of  April;  but  it  appeared  in  evidence  that 
the  actual  loan,  from  which  the  forbearance  was  neces- 
sarily to  be  dated,  could  not  have  taken  place  till  the  21st, 
and  the  variance  was  held  fatal.  Here,  in  the  cases  of  re- 
newal, the  forbearance  was  to  be  from  the  time  when  the 
first  bill  became  due,  till  the  maturity  of  the  second;  and 
in  this  respect  the  evidence  agreed  with  the  declaration. 
The  same  distinction  applies  to  Carlisle  v.  Trears  (6), 
Harris  v.  Hudson  [d\  and  Borrodaile  v.  Middleton  {e), 

(a)  Ry.  ^  M.  153.    1  Car.  ^  P.  534.      (6)  2  Cowp.  671. 
(c)  1  Camp.  445.  (d)  4  Esp,  N.  P.  C.  152. 

'    (e)  2  Camp.  53. 

None 
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1835.      None  of  these  cases,  therefore  apply  to  the  contracts  of 
^  renewal. 

Fox 
against 
ECeeling. 

Sir  W.  W.  Follett,  Solicitor-General,  contra.  The 
argument  for  the  plaintiff  is,  that  if  an  usurious  contract 
be  shewn,  the  precise  date  of  it  is  immaterial,  or  that, 
if  two  days  can  be  fixed  between  which  the  contract 
must  have  taken  place,  and  having  taken  place,  must  be 
usurious,  the  plaintiff  has  proved  his  case.    But  it  has 
constantly  been  held,  in  proceedings  upon  this  penal 
statute,  that  the  day  of  the  loan,  as  well  as  the  time  of 
forbearance,  must  be  distinctly  alleged,  and,  even  if 
stated  under  a  videlicet,  must  be  proved  as  laid.  In 
Harfield  v.  Levy  (a)  there  were  two  sets  of  counts,  one 
set  laying  the  transaction  on  Friday^  the  other  on 
Saturday ;  the  witness  who  proved  the  loan  expressed 
some  uncertainty  as  to  the  day,  but  was  sure  that 
it  was  either  the  Friday  or  the  Saturday ;  and  it  ap- 
pearing that  the  Friday  was  Good-Friday,  when  the 
bank  at  which  the  loan  took  place  was  closed,  the  jury, 
upon  the  whole  evidence,  were  of  opinion  that  the  trans- 
action happened  on  the  Saturday ;  and  the  Court  of 
Exchequer  held  that  there  was  evidence  to  support  their 
finding.    One  of  the  learned  Judges  did  say  that  he 
thought  the  rule  formerly  laid  down  was  too  strict,  but 
nothing  was  decided  on  that  point.    There  is  no  dis- 
tinction here  between  the  discounts  and  renewals ;  and 
in  no  instance  is  any  time  proved  at  which  the  ma- 
terial facts  took  place.     As  to  the  renewals,  all  that 
appears  is,  that  they  happened  after  the  bills  became 
due.    {JLittledale  J.    The  time  of  forbearance  is  from 


(a)  Ant^,  p.  675. 


the 
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the  time  of  the  first  bill  beinff  due  till  the  second  be-  1835. 


Fo 


comes  due.]    But  no  day  is  shewn  upon  which  the  con- 
tract took  place.    The  question  discussed  in  Harfield  v.  against 

Keeling. 

Lievy  [a)  was,  whether  sufficient  evidence  had  been  given 
as  to  any  particular  day.  Here  there  is  no  proof  as  to 
any  day.  According  to  the  authorities,  even  if  proof  of 
a  day  had  been  given,  and  that  proof  had  varied  from 
the  declaration,  the  plaintiff  must  have  failed. 


Lord  Denman  C.  J.  It  is  clear  from  the  authorities, 
that  time  is  of  the  essence  of  all  usurious  bargains,  and 
that,  in  a  declaration  alleging  such  a  bargain,  the  date 
of  the  usurious  contract  must  be  stated,  and  must  be 
proved  as  laid,  even  though  under  a  videlicet.  A  different 
day  cannot  be  proved,  and  some  day  must  be  stated  and 
proved.  In  this  case,  though  it  is  demonstrable  that 
usury  was  committed,  no  day  was  shewn  in  evidence, 
upon  which  the  contract  took  place ;  nothing  was  laid 
before  the  jury  which  could  enable  them  to  say  that  the 
precise  offence  laid  in  the  declaration  was  proved.  We 
cannot  contend  with  the  decided  cases.  The  rule  must 
be  absolute. 


LiTTLEDALE,  WiLLiAMS,  and  CoLERiDGE  Js.  Con- 
curred, i 

Rule  absolute  (6). 

(a)  Ante,  p.  675. 

{b)  See  the  authorities  cited  in  1  Wms.  Saunders,  295.  a. ;  note  (1)  to  ! 
Ferrall  v.  Shaen. 

I 
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•f'"'''''^'  an.u    In  the  Matter  of  The  London  and  Greenwicii 

January  SOtn. 

Railway  Company  and  the  Sheriff  of  Surrey. 
A  company       JJ/IGHTMAN,  in  this  term,  obtained  a  rule  nisi  for 

was  empowered    y  y 

by  statute  to  a  mandamus  to  the  sheriff  of  Surrey  to  summon  a 

take  certain 

lands,  making   jury  to  inquire  of,  assess,  and  ascertain  the  sum  of 

compensation  .  •  i  ,       ,        ,  •        i  e 

to  the  owners  money  to  be  paid  by  the  above-mentioned  company  tor 
oTtheMnds^  the  purchase  of  all  the  leasehold  estate  of  Thomas  Keeton 
occasioned  by^^  Certain  dwelling-houses,  garden  ground,  &c.  in  the 
the  taking;       parish  of  Bermoudseij ;  and  also  in  satisfaction  or  re- 

and  It  was  en-     ^  ^ 

acted  that  such  compence  for  all  his  estate  and  interest  of  and  in  certain 

compensation, 

in  case  of  dis-    other  garden  ground  near  the  Spa  Road,  in  the  same 

agreement, 

should  be  as-     parish,  in  the  occupation  respectively  of  Keeton  or  his 

sessed  by  a  jury         ,  i  i  i  i 

to  be  sura-  under-tenants,  about  to  be  purchased  pursuant  to  a 

sher^on  tlle^  notice  given  by  Keeton  to  the  company  under  stat.  3  & 

^aml'^TtTar  ^  (^^^^^  ^"^  personal,  public);  and  also 

also  enacted  ^jjg  guj^  to  be  paid  him  by  way  of  satisfaction  or  com- 

that,  upon  such  ^  ^  .  . 

assessment,  the  pensation  for  any  loss,  damage,  or  injury  whatsoever 

satisfaction  for 

damages  should  for  improvements,  tenant's  fixtures,  machinery,  or  in 
ascertained  any  Other  manner  howsoever,  which  the  said  Thomas 
the^value^onhe  Keetofi  might  sustain  or  be  put  to  by  or  by  reason  of  the 
^^"^jury  was  passing  of  the  Said  act,  and  in  respect  of  which  he  should 
summoned  on    j^g  entitled  to  satisfaction  or  compensation  by  virtue  of 

warrant  as  r  j 

above,  stating    the  Said  act :  and  also  the  compensation  and  satisfaction 

the  subject  of 

the  inquiry  to    to  be  paid  to  the  Said  Thomas  Keeton  for  the  loss, 

be,  the  pur- 
chase-money to  be  paid  for  lands  of  T.  K.,  and  the  compensation  to  be  made  to  him  for 
damage.  The  jury  returned  a  general  verdict  for  15,000/.  Neither  the  proprietor  nor 
the  company  (unless  by  the  form  of  the  warrant)  required  a  distinct  assessment  to  be  made 
of  value  and  damages.  This  Court  refused  to  grant  a  mandamus  to  the  sheriff,  at  the 
company's  instance,  to  summon  a  jury  for  a  new  inquiry. 

It  being  objected  that,  for  want  of  a  distinct  assessment,  the  ad  valorem  duty  to  be  put 
upon  the  conveyance  to  the  company  could  not  be  ascertained,  the  Court  recommended 
that  the  finding  of  the  jury  should  be  specially  stated  in  the  conveyance,  and  duty  paid  as 
upon  a  purchase  for  1 5,000/. 

damage. 
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damage,  or  injury  which  he  should  sustain  or  be  put  to 
by  reason  of  the  delivering  up  the  possession  of  the 
whole  of  the  said  garden  ground  situate  near  the  S]Ja 
Roadi  in  his  occupation. 

The  company  is  incorporated  by  the  above-mentioned 
statute,  and  is  thereby  empowered  (under  certain  regu- 
lations) to  take  and  use  lands  for  the  purposes  of  the 
act.    Sect.  39.  enables  persons  to  contract  with  the 
company  for  the  sale  of  lands,  and  gives  a  form  of  con- 
veyance.   By  sect.  43.,  any  person  interested  in  lands, 
and  receiving  notice  from  the  company  of  their  inten- 
tion to  take  or  use  the  same,  is  required  to  give  a  state- 
ment to  the  company  of  the  interest  which  he  claims 
therein,  the  injury  or  damage  sustained  by  him,  and  the 
compensation  he  expects  for  such  interest,  and  in  re- 
spect of  such  injury  or  damage.    Sect.  46.  enacts  that 
if  certain  persons,  among  whom  is  the  said  Thomas 
Keeton^  shall  be  applied  to  by.  the  company  to  sell  any 
property  belonging  to  them,  and  shall  signify  to  the 
company  that  they  desire  to  treat  for  and  sell  the  whole 
of  such  property,  and  the  company  shall  not  agree  to 
take  the  whole,  the  said  persons  shall  not  be  com- 
pellable to  treat  for  or  sell  any  part  of  such  property. 
By  sect.  49.,  proprietors  of  lands,  &c.  through  which 
the  railway  is  to  be  made,  may  accept  satisfaction  for 
the  value  of  such  lands,  &c.,  or  the  interest  therein  by 
them  conveyed,  and  also  compensation  for  any  damage 
sustained  by  them  by  reason  of  the  severing  or  dividing 
of  such  lands,  &c.,  or  by  reason  or  on  account  of  any  of 
the  works  by  this  act  authorised,  or  of  the  execution  of 
any  of  the  powers  of  this  act,  in  such  gross  sums  as 
shall  be  agreed  upon  between  the  said  owners  and 
occupiers  respectively  and  the  said  company;  and  in 
Y  y  2  case 


1835. 
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In  the  Matter  of 
The 
London  and 
Greenwich 
Railway 
Company. 


case  the  company  and  such  parties  shall  not  agree 
as  to  the  amount  of  purchase-money  or  compensation, 
the  same  shall  be  ascertained  by  the  verdict  of  a  jury. 
And  sect.  50.  enacts  that  upon  such  disagreement,  or  in 
the  other  cases  there  pointed  out,  the  company  shall 
issue  a  warrant  under  their  common  seal  to  the  high 
haWiff  o^Southwark,  or  sheriff  of  Surrey^  &c.,  toimpannel, 
summon,  and  return  a  jury,  which  jury,  when  made  up 
as  is  there  directed,  shall  "  inquire  of,  assess,  and  ascer- 
tain, and  give  a  verdict  for  the  sum  of  money  to  be  paid 
for  the  purchase  of  such  lands,"  &c.,  "  and  also  the  sum 
of  money  to  be  paid  by  way  of  satisfaction,  recompence, 
or  compensation,  either  for  the  damages  which  shall 
before  that  time  have  been  done  or  sustained  as  afore- 
said for  or  by  reason  of  the  severing  or  dividing  the 
same  from  other  lands,"  &c.,  "  or  for  the  future  tem- 
porary or  perpetual  or  for  any  recurring  damages,"  &c., 
"  and  for  damage,  loss,  or  injury  as  aforesaid."  It  is 
further  enacted,  that  the  high  bailiff,  &c.,  shall  give 
judgment  for  the  purchase-money  or  compensation  as- 
sessed, according  to  the  verdict,  and  such  verdict  and 
judgment  "  shall  be  binding  and  conclusive  to  all  in- 
tents and  purposes  upon  all  parties  and  persons  whom- 
soever." 

Sect.  51.  is  as  follows :  —  "  Provided  also,  and  be  it 
further  enacted,  that  in  ascertaining  the  money  to  be 
paid  for  the  purchase  of  any  lands,"  &c.,  "  to  be  taken 
or  used  for  the  purposes  of  this  act,  and  the  satisfaction, 
recompence,  and  compensation  to  be  made  for  any 
damages  which  shall  or  may  be  sustained  by  any  parties 
or  persons  respectively  interested  in  such  lands,"  &c., 
"  such  satisfaction,  recompence,  and  compensation  for 
damages  shall  be  settled  and  ascertained  separately  and 

distinctly 
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distinctly  from  the  value  of  the  lands,"  &c.,  "  so  to  be  1835. 
taken  or  used  as  aforesaid."    Sect.  52,  enacts,  that  the  ' 

In  the  Matter  of 

juries  shall,  and  they  are  empowered,     if  thereunto  re-  The 

London  and 

quired,"  to  apportion  part  of  the  purchase-money  or  Greenwich 

,        ,     .  .    ,  Railway- 

compensation  to  tenants  or  others,  having  a  particular  Company. 

interest.    By  sect.  53.  the  verdicts  and  judgments,  signed 

by  the  presiding  officer,  are  to  be  kept  by  the  clerk  of 

the  peace,  and  deemed  records ;  and  the  same,  or  true 

copies  of  them,  shall  be  allowed  to  be  good  evidence  in 

all  courts. 

Sect.  58.  enacts,  that  upon  payment  or  legal  tender 
of  such  sums  of  money  as  shall  have  been  agreed  upon 
between  the  parties,  or  awarded  by  a  jury  as  the 
purchase-money  for  any  lands,  &c.,  or  as  a  satisfaction, 
recompence,  or  compensation  for  any  damages,  as 
before  mentioned,  to  the  respective  proprietors  of  such 
lands,  &c.,  and  other  persons  respectively  interested  and 
entitled,  &c.,  or,  if  the  parties  so  entitled  or  interested 
cannot  be  found,  or  shall  refuse  to  receive  such  money, 
or  shall  refuse,  neglect,  or  be  unable  to  make  a  good 
title,  or  shall  refuse  to  execute  the  necessary  conveyances, 
&c.,  then,  upon  payment  of  such  money  into  the  Bank 
of  England^  as  is  after  directed  (sect.  73.),  within  three 
calendar  months,  &c.,  for  the  use  of  the  party  entitled, 
it  shall  be  lawful  for  the  company  forthwith  to  enter 
upon  and  take  possession  of  such  lands,  &c.,  and  to 
make  and  construct  the  works  by  this  act  authorised, 
and  in  respect  of  which  such  satisfaction,  recompence,  or 
compensation  shall  have  been  agreed  upon  or  awarded, 
and  the  lands,  &c.  shall  thenceforth  be  vested  in  the 
company. 

The  said  Thomas  Keeton^  being  applied  to  by  the 
company  for  a  portion  of  his  land  mentioned  in  sect.  46. 

Y  y  3  (part 
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1835.       (part  of  which  land  he  held  from  year  to  year,  and  part 
'      for  the  residue  of  a  term  of  twenty-one  years,  fifteen 

In  the  Matter  of  ''  ^ 

The        being  unexpired),  demanded  that  they  should  take  the 

London  and 

Greenwich    whole  of  the  lands  ;  and,  a  price  not  being  agreed  upon, 
<Smpany.  company  issued  their  warrant,  calling  upon  the  sheriff 

of  Surrey  to  summon  a  jury  to  inquire  of,  assess,  and  as- 
certain the  sum  to  be  paid  by  the  company  in  respect  of 
the  same  matters  as  are  enumerated  in  the  above  rule 
nisi.  The  jury  met,  and  evidence  was  given  on  Keeton^s 
part  for  the  purpose,  as  the  company  now  alleged,  of  shew- 
ing both  the  value  of  the  lease,  and  the  loss  or  damage 
the  claimant  would  sustain  by  the  premises  being  taken  : 
but  on  Keeton^s  part,  it  was  represented  that  the  evidence 
bore  upon  the  latter  point  only.  The  company  called  no 
witnesses.  The  price  of  the  fixtures  had  been  previously 
agreed  upon.  No  specific  claim  was  made  in  respect  of 
the  leasehold  interest,  nor  did  Keeton,  or  the  company, 
demand  that  that,  or  any  other  part  of  Keeton^s  interest 
in  the  land,  should  be  separately  valued.  The  jury 
gave  a  verdict  for  15,202/.  95.  6d.,  and  the  sheriff  made 
an  indorsement  on  the  warrant  as  follows  :  — 

«  Verdict       -       -  <^1 5,000    0  0 
For  fixtures         -         202    9  6 

^15,202    9  6 
The  execution  of  this  precept  appears  in  the  panel  an- 
nexed. 

"  George  Thomas  Nicholson,  Esq.,  sheriff." 

The  company  conceived  this  verdict  to  be  a  nullity, 
inasmuch  as  it  did  not  ascertain  the  compensation  for 
damages  separately  from  the  value  of  the  lands;  and 
they  issued  a  second  warrant  to  the  sheriff,  calling  on 
him  to  summon  a  jury  to  inquire  of  the  same  matters 

as 
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as  were  specified  in  the  former  warrant.    The  sheriff  1835. 
refused  obedience,  on  the  ground   that  the  verdict  ~~~ 

'  °  In  the  Matter  o 

already  given  was  conclusive.    Mr.  Keeton's  agent,  on  The 

London  and 

being  informed  of  the  difficulty  respecting  the  verdict,  g  REENWICH 
alleged  that  the  jury  had  awarded  the  whole  sura  as  Compapv. 
compensation,  and  nothing  for  the  lease.  In  moving 
for  the  present  rule,  the  verdict  was  objected  to  as  con- 
trary to  the  act,  and  it  was  urged  that,  as  the  verdict 
did  not  state  what  sum  was  assessed  in  respect  of  the 
leasehold  interest  to  be  purchased,  it  would  be  impos- 
sible, in  an  assignment  of  that  interest,  to  give  a  true 
statement  of  the  consideration  money  for  the  purpose  of 
fixing  the  ad  valorem  duty  ;  and  consequently  that  such 
assignment  to  the  company  would  be  invalid. 

Thcsiger  and  Channell  now  shewed  cause.  The  pro- 
viso for  a  separate  finding  as  to  value  and  damages  is 
introduced  for  the  benefit  of  the  company,  not  of  the 
vendor.  All  the  proceedings  are  instituted  by  the  com- 
pany. They  should  have  taken  care,  upon  the  inquiry, 
to  have  the  damages  properly  assessed  ;  but  it  appears 
that  they  did  not  raise  the  question  at  that  time.  The 
clause  is  only  directory.  Acts  of  this  kind  are  to  be 
construed  strictly  as  to  the  companies  who  obtain  them, 
but  favourably  to  parties  whose  property  they  affect. 
No  real  difficulty  can  arise  as  to  the  duty. 

Sir  W,  W.  Follett,  Solicitor-General,  and  Wtghtman, 
contra.  The  words  of  sect.  51.  are  imperative,  shall 
be  settled  and  ascertained  separately ; "  whereas  the 
next  section  only  directs  the  jury  to  apportion  the 
purchase-money  "  if  thereunto  required : "  Davison  v. 

Y  y  4.  Gill 
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1835.       Gill  {a)  shews  that  the  form  of  words  used  m  sect.  51.  la 
In  the  Matter  of  c^^^P^lsory.    The  company  are  not  in  fact  voluntary 
The        agents  in  this  transaction :  they  are  in  want  of  a  small  piece 

London  and  ^  i 

Greenwich    of  grouud,  and  are  compelled  to  purchase  many  acres. 

Railway 

Company.  They  ought  to  be  enabled  to  make  a  good  title  to  such  part 
of  the  lands  as  they  may  wish  to  sell  again  ;  but  for  that 
purpose  the  ad  valorem  duty  on  the  assignment  must  be. 
properly  ascertained.  If  the  amount  of  purchase-money 
for  the  lands  were  not  distinctly  assessed,  the  company 
could  not,  in  case  of  necessity,  avail  themselves  of  sects. 
58.  and  73.  It  is  alleged  that  the  whole  amount  of 
damages  has  been  given  by  way  of  compensation ;  but, 
from  all  that  passed,  it  is  clear  that  the  value  of  the  land 
forms  part  of  that  amount.  The  demand  made  upon 
the  company  under  sect.  46.  was,  that  they  should  buy 
the  whole  of  the  land.  The  present  objection  could  not 
be  waived  by  any  supposed  acquiescence  of  the  company 
at  the  time  of  the  inquiry.  It  is  essential  that  the 
verdict  should  be  given  according  to  the  statute.  The 
enactment  is  intended  as  a  check  upon  juries.  [Lord 
Denman  C.  J.  It  was  the  company's  business  to  call 
upon  the  sheriff  to  have  distinct  assessments  made. 
To  the  claimant  it  was  nothing  whether  he  received  his 
compensation  in  a  gross  sum  or  not.]  The  company 
did,  in  their  precept  to  the  sheriff;  distinguish  the  matters 
to  be  assessed  as  far  as  lay  in  their  power.  \_Littledale  J. 
If  all  that  you  require  is,  to  have  the  value  of  the  pro- 
perty ascertained  in  order  that  you  may  make  a  valid 
conveyance,  what  prevents  your  fixing  a  value  ?  The 
conveyance  may  state  that  the  claimant  has  assigned  all 
his  interest  to  the  company  for  15,000/.  Government, 


(a)  1  East,  64, 


which 
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which  is  to  receive  the  ad  valorem  duty,  will  sustain  no 
damage.] 

Lord  Denman  C.  J.  I  cannot  see  that  the  claimant 
was  called  upon  to  have  the  compensation  assessed  in 
the  manner  now  required.  His  only  business  was  to 
obtain  all  that  the  jury  would  give.  I  think  that  we 
cannot  treat  this  verdict  as  a  nullity,  and  that  it  would 
be  hard  to  visit  the  claimant  with  the  consequences  of 
any  omission  that  has  taken  place. 

LiTTLEDALE  and  Coleridge  Js.  (a)  concurred. 


1835. 

In  the  Matter  of 
The 
London  and 
Greenwich 
Railway- 
Company. 


The  Court  recommended  that,  to  avoid  difficulty  as  to 
the  stamp,  the  conveyance  should  recite  the  finding  of 
the  jury  specially,  and  value  the  interest  conveyed  at 
15,000/. 

Rule  discharged- 


{a)  Williams  J.  had  gone  to  hear  motions  in  the  bail  c&ust* 
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f'*''^"^'  ami,       in  the  Matter  of  Palmer,  Gent.,  One,  &c. 

January  30tn.  '  '  ' 

A  motion  was    -j^s^  Michaelmas  term,  1833,  a  rule  was  obtained,  calliriff 

made  against       ]^  ° 

P.,  an  attorney,      upon  John  Palmer ^  an  attorney  of  this  Court,  to  shew 

for  suffering 

E.,  an  un-       cause  "  why  he  should  not  be  struck  off  the  roll  of 

qualified  per-  n  i  •  rr>t  t  • 

son,  to  practise  attorneys  of  this  Court.  The  application  was  grounded 
contrary  to^'      upon  stat.  22  G.  2.  c.  46.  5.  ]  1.  («).    The  affidavits  upon 

Stat.  22  G.  2.  I.J 

c.  46.  5.  11.  wnicn 

The  affidavits 

stated  facts  tending  to  shew  such  practising  in  some  inferior  courts  ;  and  it  was  further  al- 
leged, that  E.  had  delivered  writs  (not  stating  that  they  issued  from  this  Court)  to  a 
sheriff's  officer  to  be  executed;  that  the  writs  bore  P.'s  name,  but  that  P.  had  refused  to 
pay  for  their  execution,  alleging  that  the  business  was  E.'s.  The  Court  having  referred 
the  matters  of  the  rule  to  the  Master  : 

Held,  that  the  Master  might,  on  such  reference,  receive  affidavits  tending  to  establish  a 
case  of  practice  contrary  to  the  statute  in  a  cause  commenced  in  this  Court,  although  no 
such  charge  had  been  specifically  made  in  the  affidavits  on  which  the  rule  was  granted. 

The  Master,  in  his  report,  made  a  special  statement  of  facts  as  proved  before  him,  and 
forbore  to  draw  any  conclusion  :  Held,  that  the  Court  might  draw  its  own  inference  from 
the  report  and  the  affidavits  filed  in  support  of  the  rule ;  and,  if  satisfied,  upon  the  whole, 
that  P.  had  allowed •  to  use  his  name  for  his  (-E.'s)  profit,  although  the  Master  had  not 
expressly  stated  either  that  fact,  or  the  actual  receipt  of  such  profit  by  E.,  was  bound  to 
enforce  the  statute  against  P. 

(a)  Stat.  22  G.  2.  c.  46.  s.  U.  recites,  that  *'  divers  persons  who  are 
not  examined,  sworn,  or  admitted  to  act  as  attorneys,"  &c.,  "  do,  in  con- 
junction with,  or  by  the  assistance  or  connivance  of  certain  sworn 
attorneys  and  solicitors,  and  by  various  subtle  contrivances,  intrude  them- 
selves into,  and  act  and  practise  in  the  office  and  business  of  attorneys 
and  solicitors,  to  the  great  prejudice,"  &c. :  and  it  enacts,  that  from  and 
after,  &c.,  "  if  any  sworn  attorney  or  solicitor  shall  act  as  agent  for  any 
person  or  persons,  not  duly  qualified  to  act  as  an  attorney  or  solicitor  as 
aforesaid,  or  permit  or  suffer  his  name  to  be  anyways  made  use  of  upon 
the  account,  or  for  the  profit  of  any  unqualified  person  or  persons,  or 
send  any  process  to  such  unqualified  person  or  persons,  thereby  to  enable 
him  or  them  to  appear,  act,  or  practise  in  any  respect  as  an  attorney  or 
solicitor,  knowing  him  not  to  be  duly  qualified  as  aforesaid,  and  com- 
plaint shall  be  made  thereof  in  a  summary  way  to  the  Court  from  whence 
any  such  process  did  issue,  and  proof  made  thereof,  upon  oath,  to  the 
satisfaction  of  the  Court,  that  such  sworn  attorney  or  solicitor  hath 
offended  therein  as  aforesaid,  then,  and  in  such  case,  every  such  attorney  or 
solicitor  so  offending,  shall  be  struck  off  the  roll,  and  for  ever  after  disabled 
from  practising  as  an  attorney  or  solicitor ;  and  in  that  case,  and  upon 

such 
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which  the  rule  was  granted  charged  Palmer  with  per-  1835. 
mittinff  one  Edmonds  to  practise  in  his  name  in  various  , 

"  In  the  Matter  of 

instances,  contrary  to  the  statute.  They  alleged  ex-  Palmer. 
pressly  that  he  had  suffered  Edmonds  to  use  his  name 
in  actions  in  the  hundred  court,  and  on  an  appeal  at  the 
quarter  sessions.  The  examination  of  Palmer  before 
commissioners  of  bankrupt  was  also  put  in,  in  which 
he  admitted  having  allowed  Edmonds  to  practise  for  him, 
but  for  Edmonds's  own  profit,  at  the  court  of  requests, 
and  before  the  magistrates  at  the  public  office,  in  Bir^ 
mingham.  It  appeared  also  that  Edmonds  had  practised 
in  like  manner  at  the  petty  sessions  at  Warwick.  And 
there  was  an  affidavit  by  a  sheriff's  officer,  stating  that 
he  had  received  writs  from  Edmonds  to  be  executed, 
bearing  the  name  of  Palmer ;  that  he  had  delivered  bills 
to  Palmer  for  the  execution  of  writs  bearing  his  name, 
and  that  Palmer  had  refused  payment  on  the  ground 
that  that  business  belonged  to  Edmonds ;  saying  that 
the  business  sent  from  Coleshill  was  on  his  own  account, 
but  the  Birmingham  business  was  Edmonds's.  Many 
affidavits  were  filed  in  answer;  and,  upon  cause  being 
shewn  against  the  rule,  in  Hilary  term,  1834,  it  was 
ordered  "  that  the  matters  of  the  said  rule  be  referred 
to  the  Master,  to  report  thereon  to  this  Court."  The 
Master,  in  Michaelmas  term  [November  22d),  1834?,  re- 
ported as  follows  :  — 

"That,  in  1829,  Palmer  was  residing  with  his  family 
at  Coleshill,  and  also  occupying  occasionally  part  of  a 


such  complaint  and  proof  made  as  aforesaid,  it  shall  and  may  be  lawful  to 
and  for  the  said  Court  to  commit  such  unqualified  person,  so  acting  or 
practising  as  aforesaid,  to  the  prison  of  the  said  Court,  for  any  time  not 
exceeding  one  year." 

house 
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1835.  house  in  Birmingham,  in  which  Edmonds  and  his  family 
In  the  Matter  of  Edmonds  paying  the  rent  and  taxes;  Edmonds  being 

Palmer.  at  the  time  articled  to  Palmer,  and  the  name  of  Edmonds 
being  on  the  door,  as  also  that  of  Palmer.  That 
Edmonds  was  in  the  habit  of  attending  the  court  of 
requests  in  Birmingham,  and  before  the  magistrates  at 
the  public  office  in  Birmingham,  and  at  the  petty  sessions 
in  Warwick,  transacting  business  as  the  clerk  o[  Palmer 
nominally,  and  with  Palmer's  knowledge  and  concur- 
rence, but  deriving  a  profit  to  himself  therefrom.  It 
appeared  also  that  an  appeal  had  been  tried  in  the 
court  of  quarter  sessions  for  the  county,  in  the  name 
of  Palmer,  in  which  the  client  had  consulted  Edmonds, 
supposing  him  to  be  an  attorney,  and  where  Palmer  had 
permitted  Edmonds  to  conduct  the  proceedings,  and 
had  permitted  part  of  the  law  bill  to  be  paid  by  the 
client,  who  was  a  tailor,  making  a  suit  of  clothes  for 
Edmonds" 

The  Master  also  stated  that  the  parties  supporting 
the  rule  had  proposed,  on  the  hearing  before  him,  to 
put  in  affidavits  shewing  specific  instances  of  practice 
by  Edmonds,  using  the  name  of  Palmer,  in  business 
depending  in  the  King's  Bench;  but  that  he  had  de- 
clined receiving  such  affidavits  without  the  sanction  of 
the  Court,  being  doubtful  whether,  on  the  reference  to 
him,  he  ought  to  enter  upon  new  cases,  although  he  did 
not  hesitate  to  admit  affidavits  explanatory  of  'any 
matter  which  had  been  expressly  submitted  to  the 
Court  already. 

Upon  this  report.  Hill,  on  behalf  Palmer,  contended 
that  the  charges  which  it  was  now  proposed  to  go  into 
had  not  been  stated  in  applying  for  the  rule ;  that  the 

accusation 
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accusation  at  that  time  was  general ;  that  neither  the  affi-  1835. 
davits  nor  the  report  at  present  specified  any  thing  which  j^^^j^^^^^ 
could  give  jurisdiction  under  the  statute  to  this  Court  Palmer 
as  the  Court  out  of  which  the  "  process,"  stated  to  have 
been  abused,  "did  issue;"  and  that  the  complainants 
ought  not  now  to  have  the  liberty  of  going  into  par- 
ticular charges  not  specified  before. 

Sir  James  Scarlett,  Follett,  and  Whateley,  contra,  in- 
sisted that  the  affidavits  laid  sufficient  ground  for  the 
proposed  inquiry,  the  new  matter  being  only  the  par- 
ticulars of  the  more  general  charge  preferred  before; 
and,  at  all  events,  that  the  inquiry  was  one  which,  on 
an  application  of  this  kind,  the  Court  would  call  upon 
the  Master  to  make. 

Lord  Denman  C.  J.  It  seems  to  me  that  the  charge, 
as  originally  made,  was  large  enough  in  its  terms  to 
let  in  this  inquiry,  and  that  the  advisable  course  will  be, 
for  the  Master  to  receive  these  affidavits,  and  report 
upon  them  to  the  Court. 

Taunton  J.  concurred. 

Patteson  J.  It  would  have  been  far  better  if  the 
original  affidavits  had  been  more  specific,  but  I  think 
the  statement  is  large  enough.  We  cannot  act  upon 
the  new  affidavits  here,  the  accused  party  having  relied 
upon  their  not  being  receivable ;  but  they  may  be  laid 
before  the  Master. 

Williams  J.  concurred. 
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1835.  The  Master  now  made  his  further  report.  After 

,  „  stating  that  this  was  an  application  against  Pahner, 

In  the  Matter  of        ^  ^ 

Palmer.  calling  upon  him  to  shew  cause  why  he  should  not  be 
struck  cfF  the  roll  for  permitting  his  name  to  be  used 
by  Edmonds  contrary  to  stat.  22  G.  2.  c.  46.  s,  11.,  he 
repeated  the  statement  delivered  by  him  in  Michaelmas 
term,  and  proceeded  as  follows  :  —  "  The  above  instances 
have  arisen  in  the  inferior  courts,  and  court  of  quarter 
sessions  ;  and  I  have  now,  after  receiving  further  affi- 
davits, to  add,  and  submit  for  the  decision  of  the  Court, 
two  instances  arising  in  the  Court  of  King's  Bench. 
These  are:  —  First,  that  in  or  about  1832,  several  writs 
were  placed  {a)  in  the  hands  of  an  officer  to  be  executed, 
having  Palmer's  name  upon  them,  for  part  of  which 
Palmer  afterwards  paid  him,  but  referred  him  to  Edmonds 
for  the  remainder,  saying  the  rest  was  Edmonds's  busi- 
^  ness  and  not  his.    And,  secondly,  that  in  1829-1830  an 

action  (Davies  v.  Ashford)  was  carried  on  in  the  name 
of  Palmer^  and  with  the  knowledge  and  concurrence 
of  Palmer^  in  the  course  of  which  Edmonds  appeared 
and  acted  as  the  attorney,  and,  after  verdict  obtained, 
claimed  to  have  the  costs  paid  to  himself,  and  objected 
to  have  them  paid  to  Palmer^^  [h). 

Hill  shewed  cause  against  the  rule.  The  cases  first 
reported  by  the  Master  are  not  within  the  jurisdiction 
of  this  Court  under  22  G.  2.  c,  46.  5.  11.,  no  process  in 
those  cases  having  issued  from  hence.  The  act  2  G.  2. 
c.  23.  s,  17.  cannot  be  resorted  to.    That  requires  that 

(a)  The  Master  stated,  in  the  course  of  the  ensuing  argument,  that 
he  did  not  mean  to  decide  whether  or  not  the  writs  were  placed  in  the 
officer's  hands  by  Edmonds. 

{b)  The  Master  stated  that  there  was  no  proof  before  him  of  Edmonds 
having  actually  received  the  profits  of  this  business. 

the 
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the  party  shall  have  been  "  lawfully  convicted,"  which  1835. 
terms  can  scarcely  apply  to  a  mere  rule  of  Court.  And   

,  ,  ,    ,  .  .    ,       .  ,       r  IntheMatterof 

the  Master  has  made  his  report  entirely  with  reference  to  Palmer. 
Stat.  22  G.  2.  c,  46.  The  case  is  not  brought  within 
that  statute  by  the  ultimate  report.  The  statement  there 
does  not  necessarily  imply  a  practice  contrary  to  the 
statute,  and  the  Master  draws  no  conclusion  from  the 
facts.  He  does  not  find  that  Palmer  permitted  Edmonds 
to  practise  in  his  name;  and  the  Court  will  not  extend 
the  finding  by  anj'  inference.  As  to  the  alleged  mal- 
practice at  quarter  sessions,  that  is  the  subject  of  a 
distinct  provision,  in  stat.  22  G.  2.  c.  46.  s.  12.  It  may 
be  said  that,  independently  of  the  statute,  the  Court 
may,  by  its  general  authority,  strike  an  attorney  off 
the  roll ;  but  if  such  a  power  existed  originally,  the 
statutes  must  now  be  considered  as  guiding  the  discre- 
tion with  which  it  is  to  be  exercised. 


Sir  TV*  W,  Follett,  Solicitor-General,  and  Whatele?/, 
contra.  The  affidavits,  and  the  Master's  report,  esta- 
blish a  sufficient  case  for  granting  the  rule,  (In  sup- 
port of  this  proposition  they  commented  on  the  facts 
above  stated.)  The  Master's  report  must  not  be  taken 
as  a  statement  of  the  whole  matter,  but  is  to  be  read  in 
conjunction  with  the  affidavits.  If  the  parties  have 
been  brought  within  the  provisions  either  of  stat.  2  G.  2. 
c.  23.  or  of  22  G.  2.  c.  46.,  it  is  sufficient.  In  the  case 
In  the  matter  qf  Clark  [a),  where  the  application  was 
to  the  same  effect  as  this.  Lord  Tenterdcn^  after  refer- 
ring to  the  words  of  stat.  22  G.  2.  c.  46.,  which  inflict  the 
penalty  of  striking  off  the  roll,  if  any  attorney  "  shall 
permit  or  suffer  his  name  to  be  anyways  made  use  of  upon 

(a)  3  Dowl.  ^  R.  260. 

the 
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1835.  the  account  or  for  the  profit  of  any  unqualified  person," 
In  the  Matter  of  P^oof  thereof  be  made  on  oath  "to  the  satisfaction 
PAI.MER.  of  the  Court,"  goes  on  to  say,  "  Independently  of  the 
statute,  it  is  equally  the  duty  of  the  Court  to  strike  an 
attorney  off  the  roll  for  misconduct  of  this  description, 
for,  if  we  were  to  suffer  a  person  to  remain  on  the  roll,  who 
has  so  conducted  himself,  we  should  thereby  give  him 
a  sanction  and  credence  with  the  world,  and  enable  him 
to  defraud  and  impose  upon  the  public.  The  words  of 
the  statute  are  '  to  the  satisfaction  of  the  Court.*  I 
disclaim  for  myself  any  wish  to  proceed  in  a  case  like 
this,  upon  mere  suspicion ;  but  we  are  to  ask  ourselves 
this  question,  (which  is  not  unfrequently  asked  in  sum- 
ming up  a  case  for  the  jury),  adverting  to  the  evidence 
before  us,  are  our  own  judgments  satisfied,  are  our 
minds  convinced  that  the  crime  charged  has  been 
proved  to  our  satisfaction  and  conviction?  That  con- 
viction may  arise  as  well  from  collateral  circumstances 
as  from  direct  and  positive  proof"  This  shews  that 
in  the  present  case  a  more  precise  report  frpm  the 
Master  was  not  necessary ;  and,  further,  that  if  the  abuse 
of  process  from  this  Court  were  not  satisfactorily  made 
out,  the  Court,  by  its  general  authority,  might  strike 
the  party  off  the  roll  for  the  other  misconduct  which 
has  been  proved.  In  the  case  In  the  matter  of  Jackson 
and  Wood  {a\  Abbott  C.  J.  said  that  the  enacting  part 
of  Stat.  22  G.  2.  46.  s.  11.  "  must  be  construed  with 
reference  to  the  mischief  recited  in  the  preamble."  The 
present  case  is,  at  all  events,  within  that  mischief. 
{Coleridge  J.  referred  to  the  case  In  the  matter  of 
Garbutt  (6).]     Here  the  affidavits  and  the  Master's 

{a)  1  B.  ^  a  270.    SD.^R.  263.  note  (a). 

{b)  2  Bing,  74.    See  In  the  Matter  of  King  and  Tredwell,  I  A.  ^  E. 
560. 

report 
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report  shew  such  a  participation  of  profits  (on  Palmer's  1835. 
own  admission)  as  the  Court  of  Common  Pleas  in  that  ^  ,  ,^  \. 

'  In  the  Matter  of 

case  thought  necessary  to  be   proved.    In  FsX  iparte  Palmer. 

Whattoji  («),  where  the  Court  forbore  to  act  upon  the 

clause  now  in  question,  the  unprofessional  person  had 

never  represented  himself,  or  been  considered,  as  an 

attorney;   nor  had   he   received  any  profit  on  the 

law  proceedings.    It  is  said  that,  to  bring  this  case 

within  Stat.  2  G.  2.  c.  23.  5.  17.,  the  party  must  be 

"  convicted but,  whatever  meaning  may  be  given  to 

that  word,  the  Court  has  authority  to  strike  an  attorney 

olF  the  roll  who,  in  that  character,  transgresses  an  act 

of  parliament. 

Lord  Denman  C.  J.  By  the  affidavits  upon  which 
this  rule  was  obtained,  it  appeared  that  an  intimacy, 
and  something  very  like  a  partnership,  had  existed 
between  these  parties  ;  and  the  question  ultimately  was, 
whether  any  business  had  been  done  by  them  in  the 
manner  imputed,  upon  process  issuing  out  of  this  court, 
within  the  eleventh  section  of  the  statute  22  G.  2.  r.  46. 
The  case  was  then  referred  to  the  Master,  and  he  has 
reported  to  us  upon  it.  The  object  of  that  reference 
was  to  ascertain  whether  or  not  the  statute  of  22  G.  2. 
could  be  enforced ;  and,  having  confined  the  inquiry 
to  that  statute,  the  Court  ought  not  now  to  act  in 
virtue  of  its  general  power.  Then,  as  to  the  report 
which  has  been  made  to  us ;  the  former  part  contains 
strong  facts,  and  the  two  transactions  stated  in  the  latter, 
leave,  I  fear,  no  doubt  as  to  the  conduct  of  the  party 
before  us,  if  we  examine  the  circumstances  upon  the  prin-* 


^    (fi)  5  :B.^  Aid.  824. 
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18S5.  ciples  laid  down  by  Lord  Terderden  in  one  of  the  cases 
In  the  Matter  of  ^^'^^  hsLWQ  been  cited,  and  which  must  be  acted  upon 
Palmer.  jn  the  consideration  of  such  facts.  In  the  first  of  these 
two  instances,  it  appears  that  writs,  hd^ymg  Palmer* s  name 
upon  them,  w^ere  placed  in  the  hands  of  an  officer  to 
be  executed,  and  that  Palmer  stated,  as  to  some  of  those 
writs,  that  they  related  to  business  of  which  he  was  to 
have  the  profit,  and,  as  to  others,  that  he  was  not 
bound  to  pay  the  officer  for  executing  them,  because 
the  business  was  Edmondses,  In  the  other  instance  an 
action  was  carried  on  in  Palmer's  name,  but  Edmonds 
appeared  and  acted  as  the  attorney,  and  claimed  the 
costs.  The  report  does  not  state  who  actually  received 
those  costs,  but  the  suit  was  carried  on  with  Palmer\ 
knowledge  and  concurrence,  Edmonds  appearing  and 
acting  as  attorney  in  the  cause,  in  which  Palmer's  name 
was  employed,  and  in  which  he  did  not  act.  Consider- 
ing that  the  object  of  the  examination  before  the  Master 
was,  not  to  obtain  a  particular  statement  of  all  the  facts, 
but  to  point  the  inquiry  with  reference  to  the  statute 
22  G.  2.  c,  46.,  I  think  it  is  sufficiently  shewn  that  Ed- 
monds was  employed,  with  the  concurrence  of  Palmer, 
in  a  manner  contrary  to  the  eleventh  section  of  the 
statute :  and  therefore,  with  respect  to  Palmer,  we  have 
no  option  as  to  the  exercise  of  our  authority,  but  must 
order  him  to  be  struck  off  the  roll. 

LiTTLEDALE  J.  The  two  instances  of  practice  in 
matters  arising  in  this  court  are  not  very  explicitly 
brought  before  us.  But  in  the  first  case  we  have  the 
admission  of  Palmer,  that  some  of  the  writs  bearing 
Palmer^s  name  belonged  to  Edmonds  and  some  to 
Palmer,  and  it  seems  that  Edmonds  had  the  benefit  of 

some. 
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some.    And  this  instance  is  helped  out  by  the  circum-  1835. 
stance  of  their  residing  together,  and  Edmonds  being  the     the  Matter  of 
articled  clerk  of  Palmer,    It  must,  upon  this  case,  be  Palmer. 
taken  that Edmofids  had  the  benefit  of  part  of  the  business, 
with  Palmer's  concurrence.    In  the  second  instance,  an 
action  was  carried  on  in  Palmer^  name  and  with  his 
concurrence,  in  which  he  never  appeared,  but  Edmonds 
acted  in  it,  and,  under  the  circumstances,  it  must  be 
concluded  that  he  did  so  with  Palmer^s  approbation  : 
and  Edmonds  claimed  the  costs.    It  must  be  taken  that 
the  whole  was  done  with  Palmer's  concurrence. 


Coleridge  J.  [a)  My  mind  has  been  slow  in  coming 
to  a  conclusion,  the  consequence  of  which  must  be  so 
penal.  Bnt  although  I  have  struggled  against  that  con- 
clusion, yet,  following  the  principle  laid  down  by  Lord 
Tenterden^  and  to  which  we  have  been  referred,  I  feel 
bound  to  concur  with  the  rest  of  the  Court,  and  to  say 
that  this  party  must  be  struck  off  the  roll. 

Rule  absolute  [h\ 

(a)  Williams  J.  had  gone  to  hear  motions  in  the  bail  court. 
(Jb)  See  In  re  Hodgson  and  Ross,  Easter  term,  {May  9th). 
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Saturday,  •  tt 

January  31st.  BlllD  ClgaiTlSt  HiGGlNSON. 

The  rule  of  A  SSUMPSIT.  The  first  count  of  the  declaration 
mi.  4  W.  4.  jt\ 

that  a  plea  Stated  an  agreement,  made  8th  of  August  1833, 

pleaded  in  bar 

of  the  whole  whereby  the  plaintiff  agreed  to  grant  and  let  to  the 

rallyrifeed  not  defendant,  and  the  defendant  to  take,  a  certain  messuage 

^pJJ^^em^won!  tenement,  situate  at  Dinas  Mowddy,  in  the  parish 

nor  pray  judg-  ^     tof^ether  with  ''full  and  free  and  exclusive  licence 

meat,  applies  J  & 

to  a  plea  an-  leave  to  and  for  the  defendant  and  his  servants, 

swering  the 

whole  of  one      &c.,  to  hunt,  hawk,  course,  shoot,  and  sport,  in,  over, 

count,  though 

there  are  other    and  upon  all  that  the  manor  of  Dinas  Mowddy,  situate 

counts  which      .     „  i         ^  i    •  » 

it  does  not  in  &c.,  and  to  nsh  m  the  ponds  and  waters  thereof  at 
^"De^claration  ^'^^  seasonable  times  during  the  term  therein-after  men- 
pSff agreed  ^loned,  doing  no  wilful-  &c.,  "to  hold  the  said  mes- 
to  grant  and  let,  su^fre  or  tenement,  rifi^ht,  liberties,  and  premises,  thereby 

and  defendant  ^  »     C5    '  ?  i  ^  j 

to  take,  a  mes-  agreed  to  be  let  unto  the  defendant,  his  executors,"  &c., 

suage,  with  ex- 

elusive  licence    from  the  day  of  the  date,  &c.  until  the  1st  of  Feb7'uari/then 

to  shoot  and  r        »  7  i      r  7 

sport  over  a      next,  at  a  rent  of  200/.,  100/.  payable  on  12th  of  October 

manor,  and  to.  i,^^7         ■,       c  -rt  ?  i  i-i 

fish  in  the  then  next,  and  100/.  on  1st  or  February  then  next,  which 
durino-thr^^^  the  defendant  agreed  to  pay  to  the  plaintiff,  his  heirs, 
terra,  to  hold  declaration  then  averred  mutual  promises, 

the  messuage,  *■  ' 

right,  liberties,    ^nd  that  the  plaintiff  then  let  unto  the  defendant  the 

and  premises, 

for  the  term,      said  messuage  or  tenement,  "  right,  liberties,  and  pre- 

at  a  rent ;  that 

plaintiff  let  the   mises,  SO  agreed"  &c.,  "  from  the  day"  &c. ;  "  and  the 

messuage,  right,     •  ^     i  •  i  .  i  ,  , 

liberties,  and      defendant  then  entered  mto  and  upon  the  same,  and 

premises  to 

defendant,  who  entered  into  and  upon  the  same,  and  became  and  was  possessed  thereof  for 
the  term :  Breach,  non-payment  of  rent.  Plea,  that  the  messuage  was  small,  and  taken 
by  the  defendant  solely  for  the  enjoyment  of  the  right  over  the  manor,  which  was  ex- 
tensive ;  and  that  the  agreement  was  not  sealed  by  either  party.  Verification.  On  spe- 
cial demurrer,  for  that  the  plea  amounted  to  the  general  issue  : 

Held,  that  the  defendant  was  entitled  to  judgment ;  and  that,  the  demise  being  partly  of 
an  incorporeal  hereditament,  and  not  under  seal,  no  rent  could  be  recovered  on  such  demise ; 
and  that  the  declaration  could  not  be  treated  as  a  claim  of  compensation  for  use  actually  had 
of  the  subject  of  demise,  since  it  alleged  only  his  entry  and  possession,  and  not  an  occupation. 

became 
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became  and  was  possessed  thereof,  for  the  said  term  1835. 
so  to  him  thereof  agreed  to  be  granted  as  aforesaid."  ~b^^ 
And  although  the  plaintiff  hath  always  &c.,  yet  &c.  against 

°  ^  *^  HiGGJNSON. 

(Breach,  non-payment  of  the  two  parcels  of  rent.) 

There  was  a  second  count  on  an  account  stated. 

The  first  two  pleas  are  not  material.  Third  plea,  — 
"  And  for  a  further  plea  as  to  the  first  count  of  the  said 
declaration,  the  defendant  says  that  the  said  manor,  at 
the  time  of  making  the  said  agreement  therein  men- 
tioned, was  a  manor  containing  divers,  to  wit  32,000 
acres  of  land :  and  the  said  messuage  or  tenement  in  the 
said  agreement  mentioned  then  was  a  small  house,  taken 
by  the  defendant,  and  intended  to  be  occupied  by  him, 
solely  for  the  more  convenient  enjoyment  of  the  exclu- 
sive right  or  liberty  in  the  said  agreement  mentioned  to 
be  demised  or  granted  to  him  in  and  over  the  said 
manor.  And  the  defendant  further  says,  that  the  said 
agreement,  mentioned  to  be  made  between  the  plaintiff 
of  the  one  part  and  the  defendant  of  the  other  part,  was 
and  is  an  agreement  under  the  respective  hands  of  the 
plaintiff  and  of  one  John  Eldad  Waters,  as  the  agent  of 
the  defendant  in  that  behalf ;  and  the  same  was  not  nor 
is  sealed  with  the  seal  either  of  the  plaintiff  or  of  the 
defendant,  or  of  any  person  or  persons  by  them  or  either 
of  them  thereunto  lawfully  authorised:  wherefore  the  said 
agreement  was  and  is  void  in  law ;  and  this  the  defendant 
is  ready  to  verify"  &c.    (No  prayer  of  judgment.) 

To  this  plea  the  plaintiff  demurred  specially,  assigning 
for  cause,  that,  whereas  the  plea  is  pleaded  to  the  first 
count  only  of  the  declaration,  yet  the  said  third  plea 
does  not  aver  that  the  plaintiff  ought  not  to  have  or 
maintain  his  aforesaid  action  thereof  against  him  the 
said  defendant ;  and  also  that,  although  the  said  third 
Z  z  ^  plea 
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1835.  plea  is  pleaded  to  the  said  first  count  only  as  above 
jgj^^  mentioned,  yet  the  said  plea  does  not  contain  any  prayer 
against       of  judffment ;  and  also  that  the  said  third  plea  amounts 

HlGGINSON.  o  r 

to  the  general  issue ;  and  also  that  the  said  third  plea  is 
argumentative  in  this,  viz.  that  it  indirectly  denies  that 
any  promise  was  made  by  the  defendant  as  in  the  said 
first  count  mentioned ;  and  also  that  the  said  third  plea 
is  wrongly  concluded  in  this,  viz.  that,  although  it  denies 
that  any  valid  promise  was  made  as  in  the  declaration 
mentioned,  yet  it  does  not  conclude  to  the  country, 
but  with  a  verification ;  and  also  that  the  said  third  plea 
is  in  other  respects  &c. 

The  demurrer  was  argued  on  a  former  day  of  this 
term  (a), 

Kelh/y  in  support  of  the  demurrer.  First,  as  to  the 
causes  specially  assigned.  The  want  of  prayer  of  judg- 
ment is  clearly  an  informality,  unless  the  case  be  within 
the  rule  of  HiL  4  TV.  4.,  General  Rules  and  Regula- 
tions, 9.  {h).  But  that  rule  is  confined  to  pleas  "  pleaded 
in  bar  of  the  whole  action  generally."  The  third  plea 
applies,  not  to  the  whole  action,  but  to  the  third  count 
only.  Again,  the  plea  amounts  to  the  general  issue, 
and  should  conclude  to  the  country,  for  it  avers  no 
additional  fact,  since  the  declaration  sufficiently  shewed 
that  the  agreement  was  not  under  seal,  and,  being 
shaped  in  assumpsit,  must  be  upon  a  simple  contract. 
The  plea  is  an  argumentative  denial  of  the  simple  con- 
tract laid  in  the  declaration.  Further,  the  plea  gives 
no  answer  to  the  declaration.  It  will  be  contended  that 
this  appears  to  have  been  a  grant  of  an  incorporeal  here- 

(a)  January  23d,  before  Lord  Denman  C.  J.,  Littledale  and  Wil- 
liams Js.  (6)  5  B.^  Ad.  V. 

ditament, 
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ditament,  and  that  such  a  grant  could  not  be  made  1835. 
without  seal.    But  it  does  not  appear  that  any  such 
hereditament  has  been  granted :  there  is  a  mere  parol  against 

^  ^  HiGGINSOK. 

licence  to  sport,  accompanying  the  use  and  occupation. 
It  is  a  very  different  case  from  a  transfer  of  a  right, 
such  as  that  in  a  several  fishery,  as  in  The  Duke  of 
Somerset  v.  Fogwell{a),  Nor  is  this  like  a  case  of  dis- 
tress, which  would  require  a  technical  demise  of  the 
hereditament  in  virtue  of  which  the  distress  was  made, 
as  in  Gardiner  v.  Williamson  {b). 

Sir  John  Campbell,  contra.  As  to  the  omission  of 
prayer  of  judgment,  the  rule  clearly  applies;  for  "the 
whole  action  "  means  the  whole  complaint  in  a  single 
count;  the  distinction  is,  not  between  a  single  count 
and  the  whole  declaration,  but  between  parts  of  a  count 
and  the  whole  count  (whether  single  or  joined  with 
others),  containing  the  cause  of  action  which  the  plea 
professes  to  answer.  As  to  the  plea  amounting  to  the 
general  issue,  it  could  not,  even  before  the  new  rules, 
have  been  specially  demurrable  on  that  ground.  It  was 
not  then  true  that  all  which  could  be  shewn  under  the 
general  issue  was  incapable  of  being  pleaded  specially. 
It  was  allowable  to  raise  the  point  of  law  on  the  record, 
in  order  to  simplify  the  issue  presented  to  the  jury,  or  to 
produce  an  issue  in  law.  Thus  bankruptcy  of  the 
plaintiff,  release,  accord  and  satisfaction,  infancy,  and 
many  other  matters,  might  either  be  pleaded  specially, 
or  be  proved  on  non-assumpsit.  In  an  action  for  goods 
sold  and  delivered,  a  plea  that  the  goods  were  held  by 
the  plaintiff's  factor,  who  was  indebted  to  the  defendant 


(a)  5  B.^C.  875. 


{b)  2  B.  ^  Ad.  336. 

Z  z  4  in 
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1835.  in  more  than  the  value,  and  who,  with  the  plaintiff's 
gj^jj  P^'ivity,  sold  and  delivered  them  to  the  defendant  as  the 
HiGGiN^oN  ^^c^o'^'^  property,  was  held  to  be  good  though  specially 
demurred  to  as  amounting  to  the  general  issue  {a).  Yet 
the  matter  of  that  plea  might  have  been  shewn  under 
non-assumpsit.  But,  since  the  rules  Hil.  4  TV.  4.,  Plead- 
ings in  particular  Actiojis^  Assumpsit,  1,  3.  {b\  the  defend- 
ant has  no  choice,  but  must  plead  specially.  The  want 
of  a  deed  under  seal  could  not  have  been  shewn  under 
non-assumpsit.  [Lord  Denman  C.  J.  Would  not  the 
plaintiff'  have  been  nonsuited  on  his  shewing  that  the 
contract  was  under  seal  ?]  The  plea  denies  that  there 
was  such  a  deed.  Lastly,  there  could  have  been  no 
valid  contract  of  the  kind  shewn  on  this  record,  but 
under  seal.  This  is  a  demise  of  a  fishery  in  gross, 
and  of  a  right  of  sporting.  [^Littledale  J.  Does  it 
authorise  the  defendant  to  carry  away  what  he  gets  ?] 
That  appears  to  be  the  effect  of  the  grant;  and,  as 
a  demise,  it  should  be  under  seal :  Duhe  of  Somerset 
y.  Fogwell  (c).  Or,  if  it  be  a  mere  easement,  without 
profits  a  prendre,  a  deed  is  equally  essential :  Flew- 
Uns  V.  Shippam  [d).  The  corporeal  and  incorporeal 
hereditaments  are  demised  together,  and  the  rent  has 
regard  to  both,  as  in  the  case  put  in  Doubitofte  v.  Cur- 
teene{e\  of  a  demise  of  a  barn  worth  4/.  with  a  rectory, 
the  whole  at  a  rent  of  100/. :  and  an  eviction  from  the 
incorporeal  hereditament  would  have  been  a  good  an- 
swer to  an  action  for  the  rent :  Dalston  v.  Reeve  {g). 
Eviction  from  a  part  would  be  an  answer  as  to  the  whole 

(«)  Carr  v.  Hinchliff,  4  B.     C  547.  (b)  5  B.  ^  Ad.  vii,  viii. 

(c)  5B.^C.  875.  (rf)  5B.  4;  a  221. 

(e)  Cro.  Jac.  453.    See  The  Dean  and  Chapter  of  Windsor  v.  Cover, 
2  Saund.  302.  (g)  1  Ld.  Eaym.  77. 

rent. 
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rent.  And  it  appears  from  Gardiner  v.  Williamson  {a)  1835. 
that,  the  rent  being  reserved  on  the  corporeal  and  the  ""b^ 
incorporeal  hereditament  jointly,  there  would  be  no  jjig^^n^on 
distress  for  any  part  of  the  rent,  the  incorporeal  heredi- 
tament not  being  demised  by  deed.  There  is,  therefore, 
no  valid  reservation  of  rent  at  all.  [^Littledale  J.  Are 
there  not  cases  where,  a  rent  being  nominally  reserved 
out  of  two  things,  of  which  one  was  capable  of  having 
rent  issuing  out  of  it,  and  the  other  not,  the  rent  has 
been  held  to  issue  wholly  out  of  the  former  ?  (b)  ]  The 
Court  ill  Gardiner  v.  Williamson  (a)  held  such  a  reserva- 
tion, without  deed,  wholly  invalid.  Here  the  whole 
demise  is  void,  according  to  Doe  dem.  Griffiths  v. 
Lloyd  (c).  It  is  true  that  this  is  so  far  a  licence,  that, 
if  the  defendant  had  taken  any  game,  and  the  plaintiff 
had  interfered,  the  former  might  have  treated  that  as 
a  breach  of  licence :  but  the  action  here  is,  not  on  any 
act  done,  nor  on  a  quantum  meruit,  but  upon  a  con- 
tract. Indeed  the  declaration  is  bad  ;  for  it  should 
have  alleged  a  contract  by  deed.  It  is  true  that  one 
party  might  have  sealed,  and  not  the  other;  and  per- 
haps he  who  had  sealed  might  have  brought  assumpsit, 
in  such  a  case,  if  the  contract  could  be  created  without 
deed.  But  here  there  is  no  grant,  unless  the  grantor 
seal.  His  seal  would  have  created  a  covenant,  by  the 
mere  words  of  grant. 

Kelli/  in  reply.  The  purpose  for  which  the  house 
was  taken  is  perfectly  immaterial :  the  allegation  in  the 

(a)  2B.4:Ad.  336. 

(b)  See  19  Tin.  Ab.  105.  tit.  Reservation  (B) ;  ibid.  122.  Reserva- 
tion (O;. 

(c)  3  Esp.  N.  P.  C.  78. 

plea, 
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1835.  plea,  therefore,  respecting  that,  may  be  dismissed  from 
"~  consideration.    Then  as  to  the  licence.    If  this  action 

Bird 

against       will  not  lie  upon  such  a  parol  licence  (and  it  is  admitted 

HiGGINSON. 

on  the  other  side  that  such  a  licence  is  given  by  the 
agreement),  what  remedy  has  the  plaintiff?  Covenant 
is  out  of  the  question ;  and  so,  upon  the  authorities,  is 
distress.  [TVilliams  J.  Why  not  use  and  occupation?] 
If  that  action  lie,  there  is  an  end  of  the  difficulty 
arising  from  the  want  of  sealing.  Indebitatus  assumpsit 
lies  for  the  use  and  occupation  of  a  fishery :  there  are 
precedents  of  this,  as  in  Chitty  on  Pleading  {a).  It 
is  true  that  the  easement  could  not  be  granted  except 
under  seal:  but  it  does  not  follow  that  no  action  can 
be  brought  for  the  actual  enjoyment  of  an  easement 
by  the  plaintiff's  permission.  ILittledale  J.  You  are 
suing  on  the  contract,  not  on  use  and  occupation.  You 
might  have  added  a  count  for  use  and  occupation,  except 
for  the  new  rules  (6).]  The  declaration  alleges  an  entry 
and  possession  by  the  defendant:  it  is  therefore  good, 
if  indebitatus  assumpsit  be  maintainable  at  all.  Now 
the  want  of  the  grant  under  seal  is  not  fatal  to  indebi- 
tatus assumpsit  for  actual  enjoyment.  [Littledale  J. 
Was  there  ever  a  case  in  which,  a  demise  being  averred, 
the  plaintiff  was  allowed  to  reject  that  averment,  and 
insist  on  the  use  and  occupation  ?J  The  action  for  use 
and  occupation  always  proceeds  upon  a  contract  be- 
tween the  parties ;  whether  that  be  express  or  implied, 
can  make  no  difference  as  to  the  manner  of  pleading. 
Doe  dem,  Griffiths  v.  Lloyd  (c)  is  inapplicable :  there  the 

(a)  2  Chitty  on  Pleading,  36. ;  6th  ed.    And  see  Precedents  in  PlecuHng, 
by  Joseph  Chitty  jun.,  part  i.  p.  138.  note  (f). 

{b)  Hil.  4  W.  4.,  General  Rules  and  Regulations,  5,  5  B.  ^  Ad.  iii. 
(c)  3  Esp.  N.  P.  C.  78. 

question 
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question  was,  what  interest  the  defendant  in  ejectment  1835. 
possessed  under  the  conveyance  which  was  impeached :  ^^^^ 
here  the  question  is,  whether  the  defendant  is  to  pay  against 

HiGGINSON. 

for  what  he  has  actually  enjoyed  ?  The  law  in  Dalston 
V.  Reeve  (a)  is  not  disputed ;  but  it  is  inapplicable  where 
the  claim  is  made  for  bygone  enjoyment  of  a  part:  for, 
in  such  a  case,  a  jury  would  estimate  the  damages  by 
way  of  apportionment  of  rent.  In  T/ie  Dean  afid  Ckaj)' 
ter  of  Windsor  v.  Gover  {b),  Saimders,  in  his  argument 
(which  is  recognised  by  Parke  J.  in  Gardiner  v.  Wil- 
Jcinson  [c) ),  says,  "  If  a  barn  with  a  portion  of  tithes  be 
demised  reserving  100/.  a  year  rent,  it  is  reserved  as 
well  in  respect  of  the  tithes  as  of  the  barn ;  and  if  the 
tithes  are  evicted,  the  rent  must  be  apportioned."  \_Lit- 
tledale  J.  That  means  an  eviction  by  the  lessor.]  It 
shews  at  least  that  the  whole  rent  is  not  necessarily  ex- 
tinguished or  suspended  by  that  which  affects  only  a  part 
of  the  thing  demised.  It  is  indeed  held  that,  if  there 
be  eviction  from  part  of  the  thing  demised,  there  can 
be  no  action  on  the  demise:  but  that  does  not  affect  the 
action  for  enjoyment. 

Cur,  adv.  vuU. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.  After  stating  the  declaration  and  third 
plea,  his  Lordship  proceeded  as  follows  :  — 

The  plaintiff  demurred,  assigning  the  omission  to 
pray  judgment  for  special  cause:  but  we  think  the  defect 
is  expressly  cured  by  the  ninth  of  the  new  rules  {d) : 
"  In  a  plea,  or  subsequent  pleading,  intended  to  be 

(a)  1  Ld.  Raym.  77.  (6)  2  Saund.  303. 

(c)  2  J?.  ^  Ad.  339. 

(rf)  Hil.  4  fV.4.  General  Rules  and  Regulations,  9.    5  B.  ^  Ad.  v. 

pleaded 
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1835.       pleaded  in  bar  of  the  whole  action  generally,  it  shall 
^       not  be  necessary  to  use  any  allegation  of  actionem  non," 
against       "  or  any  prayer  of  judgment."    "  The  whole  action 
generally"  means  the  whole  cause  appearing  in  the 
count  to  which  the  plea  is  pleaded. 

The  other  objection  is  of  a  more  general  nature, 
namely,  that  the  agreement  is  for  the  conveyance  of  an 
incorporeal  hereditament,  and  ought,  therefore,  to  have 
been  under  seal.  And  we  are  clearly  of  that  opinion. 
We  wished  however  for  some  time,  to  consider  whe- 
ther the  plaintiff  might  not  be  entitled  to  recover  on 
this  count,  for  the  actual  enjoyment  of  the  thing  de- 
mised. On  examining  it  more  accurately,  we  find  that 
this  count  is  not  so  framed,  for  it  only  alleges  that  the 
defendant  entered  and  became  possessed  for  the  term, 
which  he  might  do  without  a  single  hour's  occupation 
of  the  premises.  There  are  other  objections,  but  this 
is  decisive. 

Judgment  for  the  defendant. 
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Doe  on  the  demise  of  James  Douglas,  and  Saturday, 

January  31st. 

Frances,  his  Wife,  against  Elizabeth  Lock. 


^PHIS  was  an  ejectment  tried  at  the  Somersetshire  Tenant  in  fee 

^    ,^  .  1    p  ^7  7  T       4  simple  devised 

oummer  assizes  1831,  betore  Alderson  j,    A  ver-  lands  in  ion- 
dict  was  taken  for  the  plaintiff,  subject  to  the  opinion  manor^and 

lands  in  P.  in 
Somersetshire, 

to  a  tenant  for  life,  v^ith  povper  to  let  the  lands  in  London  for  twenty-one  years  in  posses- 
sion, and  also  to  make  leases  of  the  lands  in  the  manor  of  P.  for  ninety-nine  years,  deter- 
minable on  one,  two,  or  three  lives,  in  possession  or  reversion,  of  such  parts  as  were  or  had 
been  anciently  demised  for  one,  two,  or  three  lives,  so  as  the  ancient  and  accustomed  yearly 
rents  and  reservations  should  be  thereby  reserved ;  and  also  to  let  all  other  lands  in  P.  for 
twenty-one  years,  all  the  leases  being  made  and  granted  in  the  same  manner  and  form,  and 
with  and  under  such  and  the  like  reservations,  restrictions,  covenants,  conditions,  and  agree- 
ments,  as  were  usually  and  customarily  contained  in  leases  of  the  same  kind  in  the  several  and 
respective  parishes  and  places  where  the  same  premises  were  situate.  Leases  for  ninety-nine 
years,  determinable  on  lives  as  aforesaid,  having  been  made  by  the  tenant  for  life  : 

1.  To  shew  whether  the  frst  proviso  in  such  power  be  complied  with,  the  previous  leases 
of  the  same  premises,  but  not  other  similar  leases  in  P.,  are  evidence  ;  and  serable  that  the 
latest  preceding  lease  of  the  same  preinises  is  the  most  proper  evidence. 

2.  To  shew  whether  the  second  proviso  be  complied  with,  leases  of  the  same  kind  in  P. 
are  evidence. 

3.  QucBre,  whether  a  lease  be  good  which  reserves  the  ancient  amount  of  yearly  rent  on 
the  premises,  but  makes  it  payable  quarterly,  the  ancient  reservation  having  been  of  a  half- 
yearly  payment  ? 

4.  A  lease  under  the  power,  with  a  condition-for  re-entry  on  the  rent  being  twenty  days 
m  arrear,  is  not  bad,  although  the  condition  in  the^ancient  lease  was  for  re-entry  after  rent 
being  twenty-one  days  in  arrear. 

5.  Nor  is  such  lease  bad  for  restricting  the  re-entry  to  the  case  of  there  being  no  distress 
upon  the  premises,  the  ancient  restriction  of  the  re-entry  being  to  the  case  of  there  being  no 
overt  distress  upon  the  premises. 

6.  Qucere,  whether,  the  ancient  lease  having  reserved,  as  a  heriot,  the  best  beast  of  the 
lessee  (being  one  of  the  lives),  his  executors,  administrators,  or  assigns,  or  such  person  as 
should  be  in  possession  of  the  premises,  and  entitled  to  the  same  by  virtue  of  the  lease,  a.  lease 
reserving  only  the  best  beast  of  the  lessee  (being  one  of  the  lives),  be  good  ? 

7.  But  a  lease  is  not  bad  under  the  power,  which  reserves  the  best  beast  of  the  person  or 
persons  ivho,for  the  time  being,  shall  be  tenant  or  tenants  in  possession  of  the  premises. 

8.  A  lease  is  not  bad  which  reserves  suit,  &c.  to  and  at  the  mill  of  the  lessor  {tenant  for 
life),  her  heirs  and  assigns,  and  also  to  the  person  or  jiersons  to  jvhom  the  freehold  of  the  premises 
should  belong,  by  grinding  all  corn  and  grain  at  the  mill,  the  ancient  lease  having  reserved 
the  suit  to  and  at  the  rnill  of  the  lord  of  the  said  manor,  and  the  manor  having  been  devised 
to  the  tenant  for  life  and  the  remainder- man  in  fee,  with  the  lands. 

9.  The  reservations  of  rent,  heriot,  suit  of  court,  and  suit  of  mill,  are  strictly  reservations:  a 
reservation  and  exception  (so  called)  of  the  liberty  of  hawking,  hunting,  fishing,  and 
fowling,  is  not  legally  a  reservation  or  exception,  but  a.  privilege  granted  to  the  lessor. 

10.  Exceptions  and  reservations  (so  called),  from  the  demise,  of  timber  trees,  mines,  and 
quarries,  are  exceptions,  not  reservations. 

11.  Nor  would  these  necessarily  be  construed  as  coming  within  the  word  reservations 
in  a  power,  though  the  power  mentioned  rent  and  reservations,  and  there  appeared  to  be 
in  fact  no  reservation  besides,  except  rent;  at  any  rate  the  construction  would  not  be  such 
where  there  were  in  fact  reservations  besides  rent, 

12.  Qucere, 
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1835. 

Doe  deal. 

Douglas 
against 
Lock. 

12.  Qucsre, 
the  ancient 
lease  having 
excepted  all 
mines  and  quar- 
ries of  stone 
and  slate,  and 
all  other  mineSf 
whether  a  lease 
is  bad  in  which 
the  exception 
is  of  all  mines 
of  tin,  toll 

tin,  tin  tvorks, 
copper,  lead, 
and  all  other 
mines,  minerals, 
and  metals 
whatsoever, 

13.  The  an- 
cient lease 
excepting  from 
the  demise  all 
timber  trees 
and  trees  likely 
to  prove  timber, 
now  standing, 
growing,  or 
being,  or  which 
during  the  term 
granted  should 
stand,  &c.  on 
the  premises, 
and  the  lease 
under  the 
power  except- 
ing all  timber 
trees,  bodies  of 
pollard  and 
other  trees  what- 
soever, standing 
&c. ;  the  latter 
lease  is  not 
good,  the  differ- 
ence in  the 
exception 
varying  the 
subject  matter 
of  the  demise, 
and  therefore 
the  rent  not 
being  the 
ancient  rent. 


of  this  Court  upon  a  case,  which  was  substantially  as 
follows :  — 

The  premises  in  question  are  within  the  manor  of 
Porlock,  in  the  parish  of  Porlocky  in  Somersetshire, 

Williain  Blathisoayt,  being  seised  in  fee  of  them,  made 
his  will,  dated  21st  of  February  1765,  which  was  set  out 
in  the  case.  The  material  parts  are  as  follows  —  "I 
give  and  devise  to  my  wife  Mary  Blathwayt^  all  that  my 
manor  or  reputed  manor  of  Porlock,  and  the  several 
capital  messuages,  mansion-houses,  and  other  messuages 
and  tenements,  farms,  lands,  arable  meadows,  pasture, 
and  wood,  grounds,  hereditaments,  and  premises,  with 
their  and  every  of  their  appurtenances  thereto  belonging, 
or  in  anywise  appertaining,  situate,  lying,  and  being  in 
the  parish  ofi  Porlock,  in  the  county  of  Somerset ;  as  also 
all  and  singular  my  several  fee  farm,  or  ground  rents 
issuing  and  payable  out  of  several  messuages  or  tene- 
ments situate,  lying  and  being  in  Bo'w  Lane  and  Lug 
Yard,  in  the  several  parishes  of  St,  Mary*s,  Alderman-^ 
hury,  and  the  Holy  Trinity,  in  the  city  of  Lo7idon,  and 
all  my  messuages  or  tenements,  with  the  appurtenances, 
in  the  said  parishes ;  as  likewise  all  and  singular  my  fee 
farm,  or  ground  rents,  issuing  and  payable  out  of  several 
messuages  or  tenements,  situate,  lying  and  being  in 
St,  John  Street,  within  the  parish  of  Clerkenwell  and  the 
parish  of  St.  Luke,  in  the  county  of  Middlesex,  with  all 
and  singular  my  messuages  or  tenements,  lands,  and 
premises,  with  the  appurtenances,  in  the  said  parishes 
of  Clerkenwell  and  St,  Luke,  I  give  and  devise  unto  my 
said  wife,  to  hold  to  her  and  her  assigns,  from  and  im- 
mediately after  my  decease,  for  and  during  the  term  of 
her  natural  life,  in  lieu  and  in  full  recompence  and  bar 
of  all  dower  and  thirds,'*  &c.;  "  and  from  and  after  the 

decease 
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decease  of  my  said  wife,  I  give  and  devise  all  and  1835. 
singular  my  said  manor,  messuages,  lands,  tenements,  p'^Tdem 
rents,  hereditaments,  and  premises,  to  my  eldest  son  Douglas 

against 

and  heir  apparent,  to  hold  to  him,  his  heirs  and  assigns  Lock. 
for  ever.  Provided  always,  and  my  will  is,  that  mi/  said 
wife  shall  have  full  po'voer  and  authority,  from  time  to 
time,  during  her  natural  life,  to  grant  leases  of  my  said 
houses  and  premises  in  arid  near  London,  for  any  term  or 
number  of  years  not  exceeding  twenty-one  years,  to  com^ 
mence  and  take  place  in  possession  and  not  ifi  reversion ; 
and  also  to  demise  and  grant  leases  of  all  and  every  the 
estates  and  lands  lying  mthin  my  said  manor  ofPorlocky 
for  the  term  of  fourscore  and  nineteen  years^  determine' 
able  on  one,  two,  or  three  lives,  in  -possession,  reversion,  or 
remainder  of  such  part  or  parts  thereof  as  now  is,  or  have 
or  hath  been  anciently  demised  and  granted  for  one,  two,  or 
three  lives  in  possession  or  reversion ;  so  as  there  be  no 
more  than  three  lives  in  being  at  one  time ;  and  so  as  the 
ancient  and  accustomed  yearly  rent  and  reservations  be 
thereby  reserved :  and  also  to  demise  and  grant  leases  of 
all  other  my  said  farms,  lands,  and  premises  within  the 
said  parish  of  Porlock,  for  any  term  or  number  of  years 
not  exceeding  twenty-one  years,  whereon  shall  be  reserved 
the  utmost  and  most  improved  rent  that  can  or  may  be 
had  or  gotten  for  the  same,  and  without  having,  re- 
ceiving, or  taking  any  fine  for  doing  thereof,  and  so  as 
the  tenants  or  occupiers  thereof  are  not  dispunishable  of 
waste :  all  and  every  such  several  leases  of  my  said  houses 
in  or  7iear  London,  of  my  said  estates  at  Porlock,  held  or 
to  be  held  for  ninety-nine  years  determinable  on  lives,  and 
of  my  said  farms,  lands,  and  estates,  being  from  time  to 
time  made  and  granted  in  the  same  manner  and  form,  and 
with  and  under  such  and  the  like  reservations,  restrictions, 

covenants^ 
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1835.       covenants^  conditions,  and  agreements,  as  are  usually  and 

customarily  contained  in  leases  of  the  same  hind,  hi  the 
DoEdem  ^  ' 

Douglas     several  and  respective  parishes  and  places  where  the  same 

against 

Lock.       premises  are  situated. 

The  testator  died  seised  in  May  1787,  leaving  his 
wife,  Mary  Blathwayt,  him  surviving.  Mary  Blathwayt 
died  in  December  \S2S.  William  Blathwayt,  eldest  son 
and  heir  apparent  of  the  testator,  by  will  dated  23d  of 
March  1796,  devised  his  estate  in  remainder  in  the  pre- 
mises to  his  wife  Frances,  one  of  the  lessors  of  the  plain- 
tiff, for  life.  He  died  in  1806,  leaving  his  wife  Frances 
him  surviving.  Frances  afterwards  intermarried  with 
Admiral  Douglas,  the  other  lessor  of  the  plaintiff. 

The  defendant  is  the  widow  and  executrix  of  John 
Lock,  and  claimed  to  hold  the  premises  under  two 
leases  granted  by  Mary  Blathwayt,  The  question  was 
whether  those  leases  were  conformable  to  the  power 
contained  in  the  will  of  William  Blathwayt,  the  original 
testator. 

The  first  lease  was  dated  the  20th  of  April  1804, 
whereby  Mary  Blathwayt  demised  to  John  Lock  the 
premises  in  question  for  ninety-nine  years,  if  the  three 
persons  therein  named  should  so  long  live ;  one  of 
whom,  Benjamin  Floyd,  was  now  alive. 

By  the  second  lease,  dated  4th  of  November  1820,  the 
said  Mary  Blathwayt  demised  to  the  defendant  the  same 
premises  for  the  remainder  of  the  above  term  of  ninety- 
nine  years  from  the  determination  of  the  estates  then 
subsisting  therein,  if  two  persons  in  this  lease  named 
should  so  long  live,  one  of  whom  was  now  alive. 

The  only  old  lease  now  existing  of  the  premises  in 
question  was  one  produced  on  the  part  of  the  plaintiff, 
from  the  muniment  room  of  the  estate,  bearing  date  the 

15th 
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15th  of  April  1756.  Copies  of  the  three  leases  accom- 
panied the  case. 

The  lessors  of  the  plaintiff  contended  that  the  leases 
of  1804  and  1820  were  both  invalid,  in  consequence 
of  certain  variations  from  the  lease  of  1756.  The  se- 
veral objections  were  stated  in  the  case  :  they  will  be 
seen  by  the  following  table,  in  which  the  correspond- 
ing clauses  are  contained  in  the  order  answering  to 
that  of  the  objections  as  taken  in  the  argument  for  the 
plaintiff :  — 


1835. 

Doe  dem. 

Douglas 
against 
Lock. 


I. 

Lease  of  15th  April  1756, 
by  William  BlathwayU  the  tes- 
tator, to  William  Frost;  ha- 
bendum to  William  Frost,  his 
executors,  administrators,  and 
assigns,  after  the  determin- 
ation, &c.  (of  an  estate  then 
in  being),  for  99  years,  if  the 
said  W.  F.  and  Joan  Parkin, 
or  either  of  them,  shall  so 
long  live. 


1.  All  that,  &c. 

Except  and  always  reserved 
out  of  this  present  demise  and 
grant,  unto  the  said  William 
Maihwayt,  his  heirs  and  as- 
signs, all  and  all  manner  of 
timber  trees,  and  trees  likely 
to  prove  timber,  now  stand- 
ing, growing,  or  being,  or 
which,  during  the  term  hereby 
granted,  shall  stand,  grow,  or 
be,  in  or  upon  the  said  de- 
mised premises,  or  any  part 
thereof. 

Vol.  II. 


XL 

Lease  of  20th  Jpril  1804, 
by  Mary  Blathwayt  to  John 
Lock,  habendum  to  the  said 
J.  L.,  his  executors,  adminis- 
trators, and  assigns,  for  99 
years  from  henceforth,  if  John 
Lock,  William  Farthing,  and 
Benjamin  Floyd,  or  either  of 
them,  shall  so  long  live. 


1.  All  that,  &c. 

Except  and  always  reserv- 
ing out  of  this  demise,  unto 
the  said  Mary  Blathwayt,  her 
heirs  and  assigns,  or  unto  such 
person  or  persons  to  whom  the 
freehold  of  the  same  premises 
shall  belong,  all  timber  trees, 
bodies  of  pollard  and  other 
trees  whatsoever,  standing  or 
growing  in  or  upon  the  said 
demised  premises,  with  free 
liberty  to  fell,  root  up,  hew, 
saw,  and  carry  away  the  same 
at  her  and  their  pleasure. 
3  A 


IIL 

Lease  of  4th  November 
1820,  by  Mary  Blathwayt  to 
Elizabeth  Lock,  habendum  to 
the  said  E.  L.,  her  executors, 
administrators,  and  assigns, 
from  the  death  of  Benjamin 
Floyd,  or  sooner  determin- 
ation of  the  estate  now  sub- 
sisting and  determinable  on 
his  death,  for  the  remainder  of 
the  term  granted  by  the  lease 
of  20th  April  1804,  if  John 
Ridler  and  Elizabeth  Rawle, 
or  either  of  them,  should  so 
long  live. 

1.  All  that,  &c. 

Except  and  reserving  unto 
the  said  Mary  Blathwayt,  her 
heirs  and  assigns,  and  unto 
such  person  or  persons  to 
whom  the  freehold  and  in- 
heritance of  the  same  premises 
shall  belong,  all  timber  trees, 
bodies  of  pollard  and  other 
trees  whatsoever,  now  or  here- 
after standing  or  growing  in 
or  upon  the  said  demised  pre- 
mises, with  free  liberty  of  in- 
gress, egress,  and  regress  for 
her  and  them,  their  agents, 
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2.  And  also  except  and 
likewise  reserved  as  aforesaid, 
all  mines  and  quarries  of  stone 
and  slate,  and  all  other  mines 
whatsoever,  in  and  upon  the 
said  premises  or  any  part 
thereof,  or  to  be  found  or  dis- 
covered therein,  with  full  and 
free  liberty  of  ingress,  egress, 
and  regress,  to  and  for  the 
said  William  Blalhwayt,  his 
heirs  and  assigns,  with  his  and 
their  workmen  and  agents, 
horses,  carts,  and  carriages,  to 
fell,  cut  down,  search  after, 
dig  up,  and  carry  away  the 
same,  he,  the  said  W.  JB.,  &c. 
(paying  reasonable  damages 
to  be  adjudged  as  therein 
specified). 


4.  Yielding  and  paying 
therefore,  yearly  and  every 
year,  from  and  after  the  com- 
mencement of  the  said  term 
hereby  granted,  and  during 
the  continuance  thereof  (de- 


2.  And  also  except  and  re- 
serving all  mines  of  tin,  toll 
tin,  tin  works,  copper,  lead, 
and  all  other  mines,  minerals, 
and  metals  whatsoever,  now 
or  hereafter  to  be  found  upon 
the  said  premises,  or  any  part 
thereof,  with  free  liberty  for 
her  and  them,  their  workmen 
and  servants,  with  horses  and 
carriages,  at  all  times  to  enter, 
and  also  with  full  liberty  to 
dig,  work,  and  search  for  all 
minerals  and  metals  therein, 
and  to  take  and  carry  away 
the  same. 


4.  Yielding  and  paying 
therefore,  yearly  and  every 
year,  during  the  continuance 
of  the  said  term,  unto  the  said 
Mary  Blathwayt,  her  heirs  or 
assigns,  or  unto  such  person 


III. 

workmen,  and  servants  at  all 
times,  and  to  fell,  root  up, 
hew,  saw,  and  carry  away  the 
same,  with  horses  and  every 
manner  of  carriages,  at  her  and 
their  pleasure. 

2.  And  also  except  and  re- 
serving all  mines  of  tin,  toll, 
tin  works,  copper,  lead,  and 
all  other  mines,  minerals,  and 
metals  whatsoever,  and  quar- 
ries of  stone  and  slate  now  or 
hereafter  to  be  found  in  or 
upon  the  said  demised  pre- 
mises, or  any  part  thereof, 
with  like  free  liberty  to  enter 
with  horses  and  carriages,  and 
at  all  times  to  dig,  work,  and 
search  for  all  minerals  and 
metals,  stone,  and  slate  there- 
in, and  to  take  and  carry  away 
the  same. 


3.  And  also  except  the 
royalties  in  any  manner  be- 
longing or  appertaining  to  the 
said  demised  premises. 


4.  Yielding  and  paying 
therefore,  yearly  and  every 
year,  from  after  the  com- 
mencement of  the  said  term, 
and  during  the  continuance 
thereof,  unto  the  said  Mary 


3.  And  also  except  and  re- 
served likewise,  as  aforesaid, 
unto  the  said  William  Blath^ 
wayt,  his  heirs  and  assigns, 
and  his  and  their  servants 
and  attendants,  full  and  free 
liberty  of  hawking,  hunting, 
fishing,  and  fowling  at  all  fit 
and  seasonable  times  in  the 
year,  in  and  upon  the  said  pre- 
mises and  every  part  thereof. 


3.  And  also  except  the 
royalties  belonging  to  the  said 
demised  premises. 
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I. 

terminable  as  aforesaid),  unto 
the  said  William  Blathwayt, 
his  heirs  and  assigns,  the 
yearly  rent  or  sum  of  10s. 
and  9d.  of  good  &c.  clear  of 
all  and  all  manner  of  taxes 
&c.  at  these  two  most  usual 
feasts  or  days  of  payment  in 
the  year  (that  is  to  say),  the 
feast  o{  St.  Michael  the  Arch- 
angel, and  of  the  Annunci- 
ation of  the  Blessed  Virgin 
Mary,  by  even  and  equal  por- 
tions, the  first  payment  there- 
of to  begin  and  be  made  at 
and  upon  such  of  the  said 
feasts  or  days  of  payment  as 
shall  come  and  happen  to  be 
next  after  the  commencement 
of  the  present  demise. 

5.  And  also  yielding  and 
paying,  at  and  upon  the  se- 
veral and  respective  deceases 
of  them  the  said  William  Frost 
and  Joan  Parkin,  they  dying 
successively  as  they  are  herein- 
before named  in  the  habendum 
of  these  presents,  and  not 
otherwise,  the  best  good  of 
him  the  said  William  Frost, 
his  executors,  administrators, 
or  assigns,  or  such  person  as 
shall  be  then  in  possession  of 
the  premises  hereby  granted, 
and  entitled  to  the  same  by 
virtue  hereof,  for  and  in  the 
name  of  an  heriot :  and  like- 
wise (suit  of  court  reserved). 

6.  And  also  doing  and  per- 
forming, from  time  to  time, 
during  the  said  term,  (deter- 
minable as  aforesaid,)  suit,  toll, 
custom,  and  service  to  and  at 
the  water  grist  mill  of  and  be- 
longing to  the  lord  of  the  said 


II. 

or  persons  to  whom  the  free- 
hold of  the  said  premises  shall 
belong,  the  yearly  rent  or  sum 
of  10s.  and  9d.  of  lawful  &c. 
by  four  equal  quarterly  pay- 
ments in  the  year,  that  is  to 
say,  the  20th  day  of  July,  the 
20th  day  of  October,  the  20th 
day  of  January,  and  the  20th 
day  of  April,  freed  and  dis- 
charged of  and  from  all  rates, 
&c.,  the  first  payment  thereof 
to  begin  and  be  made  on  the 
20th  day  of  July  next  ensuing 
the  date  hereof. 


5.  And  also  yielding  and 
paying  unto  the  said  Mary 
Blathwayt  and  her  assigns,  or 
to  such  person  or  persons  as 
aforesaid,  upon  and  after  the 
respective  deaths  of  every  of 
them,  the  said  John  Lock, 
William  Farthing,  and  Ben- 
jamin Floyd,  the  lives  above 
named,  and  upon  every  sur- 
render or  assignment  of  the 
said  hereby  demised  premises, 
and  of  every  of  them,  the  best 
goods  of  and  belonging  to 
him  the  said  John  Lock,  for 
an  heriot  or  farlief:  and  also 
(suit  of  court  reserved). 

6.  And  also  yielding, doing, 
and  performing,  from  time  to 
time  during  the  said  term, 
suit,  toll,  custom,  and  service 
to  and  at  the  water  grist  mill 
of  and  belonging  to  the  said 
Mary  Blathwayt,  her  heirs  or 

3  A  2 


III. 

Blathwayt,  her  heirs  or  as- 
signs, or  unto  such  person  or 
persons  as  aforesaid,  the  yearly 
rent  or  sum  of  10s.  and  9d. 
of  lawful  &c.  by  four  equal 
quarterly  payments  in  the 
year,  that  is  to  say,  the  25th 
day  of  March,  the  24th  day  of 
June,  the  29th  day  of  Sep- 
tember, and  the  25th  day  of  De- 
cember, freed  and  discharged 
of  and  from  all  rates,  &c ,  the 
first  payment  to  be  made  on 
such  of  the  said  quarter  days 
as  shall  first  happen  next  after 
the  commencement  of  the  said 
term. 


5.  And  also  yielding  and 
paying  unto  the  said  Mary 
Blathwayt,  her  heirs  or  as- 
signs, or  unto  such  person  or 
persons  as  aforesaid,  upon  and 
after  the  several  deaths  and 
deceases  of  them  the  said  John 
Midler  and  Elizabeth  Rawle, 
they  dying  after  the  com- 
mencement of  the  said  term, 
the  best  goods  of  the  person 
or  persons  who,  for  the  time 
being,  shall  be  tenant  or  te- 
nants in  possession  of  the  said 
demised  premises,  for  and  in 
the  name  of  an  heriot  or  far- 
lief: and  also  (suit  of  court 
reserved). 

6.  And  also  yielding,  doing 
and  performing,  from  time  to 
time,  during  the  said  term, 
suit,  toll,  custom,  and  service 
to  and  at  the  water  grist  mill 
of  and  belonging  to  the  said 
Mary  Blothioayt,  her  heirs  and 
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manor,  and  situate  and  being 
within  the  same,  by  grinding 
all  his  and  their  corn  and 
grain  there. 


11. 

assigns,  and  also  to  the  person 
or  persons  as  aforesaid,  by 
grinding  all  their  corn  and 
grain  at  such  mill. 


III. 

assigns,  and  also  unto  such 
person  or  persons  as  aforesaid, 
by  grinding  all  her  and  their 
corn  and  grain  at  such  mill. 

7.  Provided  always,  that  if 
the  said  yearly  rent  of  10s.  and 
9d.,  and  heriots,  hereby  re- 
served, or  any  part  thereof, 
shall  be  behind,  or  unpaid,  or 
unperformed  by  the  space  of 
twenty  days  next  after  the 
same  shall  respectively  be- 
come due  and  payable,  being 
first  lawfully  demanded,  and 
no  sufficient  distress  or  dis- 
tresses can  or  may  be  had  or 
found  upon  the  said  demised 
premises,  or  some  part  thereof, 
whereby  to  levy  the  same  with 
the  arrears  thereof,  or  if  (cer- 
tain other  specified  omissions, 
&c.  shall  occur),  then  it  shall 
be  lawful  (power  to  Mary 
Blathwayti  her  heirs  or  as- 
signs, or  such  person  or  per- 
sons as  aforesaid,  to  re-enter). 


7.  And  if  it  shall  happen 
the  said  yearly  rent  or  sum  of 
10s.  and  9d.,  and  heriots, 
hereby  reserved,  or  either  of 
them,  shall  be  behind  and  un- 
paid, in  part  or  in  all,  by  the 
space  of  twenty-one  days  next 
after  either  of  the  said  feasts  or 
days  of  payment  whereon  the 
same  are  hereby  respectively 
reserved  and  ought  to  be  paid 
as  aforesaid  (being  lawfully 
demanded),  and  no  sufficient 
overt  distress  or  distresses  can 
or  may  be  had  or  found  in  or 
upon  the  said  demised  pre- 
mises, or  some  part  thereof, 
whereby  to  levy  the  same  and 
the  arrears  thereof  (if  any  shall 
be),  that  then  (power  to  WU- 
liam  Blathwaytf  his  heirs  and 
assigns  to  re-enter). 


7.  Provided,  that  if  the  said 
yearly  rent  of  10s.  and  9rf.  and 
heriots,  hereby  reserved,  or 
any  part  thereof,  shall  be  be- 
hind, unpaid,  or  unperformed 
by  the  space  of  twenty  days 
next  after  the  same  shall  re- 
spectively become  due  and 
payable,  being  lawfully  de- 
manded, and  no  sufficient  dis- 
tress or  distresses  can  be  had 
or  found  upon  the  said  de- 
mised premises,  or  some  part 
thereof,  whereby  to  levy  the 
same  with  the  arrears  thereof, 
or  if  (certain  other  specified 
omissions,  &c.  shall  occur), 
that  then  (power  to  Mary 
JBlathwayt,  her  heirs  or  as- 
signs to  re-enter). 


The  lessors  of  the  plaintiff  proved  that  their  property 
in  the  parish  of  Porlock  consisted  of  about  4000  acres 
of  land  in  the  whole.  That  there  were  five  hundred 
acres  of  land  in  the  parish,  the  property  of  others ;  one 
hundred  or  more  of  the  five  hundred  belonged  to  Lord 
King^  and  were  common :  one  hundred  of  wood  were 
Lord  King's ;  some  few  Sir  Thomas  Acland^s,  The 
rector  had  about  one  hundred  acres  of  wood,  and  some 
common,  and  other  lands.  There  were  some  few  other 
proprietors  of  about  three  or  four  acres  each. 

The  defendant  proposed  to  prove,  that  the  several 
leases  were  granted  with  such  reservations,  restrictions, 
covenants,  conditions,  and  agreements  as  were  usually 

and 
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and  customarily  contained  in  leases  of  the  same  kind  in  1835. 
the  parish  and  place  where  the  same  were  situated ;  and 

Doe  dera. 

for  this  purpose  he  tendered  in  evidence  several  leases  Douglas 

ogainst 

granted  by  the  said  William  Blathwayt  of  lands  and  Lock. 
tenements  in  Porlock ;  but  the  learned  Judge  was  of 
opinion,  that  the  defendant  was,  in  this  respect,  con- 
fined to  former  leases  of  the  same  property.  It  was, 
however,  agreed,  that  leases  of  other  lands  within  the 
said  manor  should  form  part  of  this  case,  subject  to  the 
opinion  of  the  Court  on  the  admissibility  of  such  leases 
in  evidence ;  and  that  the  Court  should  be  at  liberty  to 
draw  any  inference  of  fact  which  a  jury  might  have 
drawn  from  the  evidence  herein-after  set  out. 

The  defendant  contended,  first,  that  there  was  no 
usual  reservation  in  respect  of  trees  in  leases  of  the 
same  kind  in  the  same  parish ;  for  that  the  reservation, 
where  it  does  occur,  is  in  these  thirteen  varieties :  — 
1.  In  three  leases,  "  timber  trees,  and  trees  likely  to 
prove  timber,  and  all  young  saplings  of  oak,  ash,  and 
elm."  2.  In  seven  leases,  "  timber  trees  fit  for  timber, 
and  all  young  saplings  of  oak,  ash,  and  elm."  3.  In 
thirteen  leases,  "  timber  trees,  and  trees  likely  to  be- 
come timber."  4.  In  three  leases,  "  timber  trees,  and 
young  saplings  of  oak,  ash,  and  elm."  5.  In  one  lease, 
"  timber  trees,  and  trees  fit  for  timber."  6.  In  two 
leases,  "  timber  trees,  and  trees  likely  to  become  tim- 
ber, and  all  other  trees."  7.  In  one  lease,  "  timber 
trees,  and  trees  likely  to  prove  timber,  and  all  young 
saplings  of  oak,  ash,  and  elm,  and  all  other  trees." 
8.  In  one  lease,  "  timber  trees,  and  trees  likely  to  prove 
timber,  of  oak,  ash,  and  elm."  9.  In  one  lease,  "  timber 
trees,  and  trees  fit  for  and  likely  to  be  timber,  of  oak, 
ash,  and  elm."  10.  In  five  leases,  "  timber  trees,  and 
3  A  3  trees 
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1835.      trees  likely  to  become  timber,  and  all  other  trees  except 
fruit  trees."    11.  In  two  leases,  "  timber  trees,  woods. 

Doe  dem. 

Douglas  and  underwoods."  12.  In  one  lease,  "timber  trees,  and 
Hck!  trees  fit  for  timber,  and  all  young  saplings  of  oak,  ash, 
and  elm,  with  liberty  to  cut  and  take  them  away,  paying 
reasonable  damages."  13.  In  thirteen  leases,  "  timber 
trees,  and  trees  likely  to  prove  timber,  with  liberty  to 
cut  and  take  them  away,  paying  reasonable  damages." 
And  that  in  the  three  next  mentioned,  and  in  nine 
others,  at  least,  in  that  parish,  there  was  not  any  reserv- 
ation of  timber  at  all ;  and  the  case  then  specified 
three  leases,  dated  respectively  in  1737,  1739,  1747; 
the  parcels  being  of  messuages,  gardens,  orchards,  and 
arable,  meadow,  and  pasture  land. 

Secondly.  That  there  were  many  leases  of  the  same 
kind  (by  the  testator  and  his  father,  the  former  owner), 
of  lands  in  the  parish  of  Porlock,  where  mines,  &c.  were 
not  excepted ;  and  the  case  then  specified  five  leases  dated 
1710,  1736,  1737,  1739,  1747;  the  parcels  being  of 
messuages,  parks,  warrens,  gardens,  orchards,  and 
arable,  meadow,  and  pasture  land. 

Thirdly.  That  in  leases  of  the  same  kind  in  the  parish 
of  Porlock  by  the  testator  and  his  father,  the  liberty  of 
hawking,  hunting,  &c.,  was  not  reserved  in  any  other 
manner  than  in  the  leases  of  1804  and  1820,  and  that 
in  many  leases  it  was  altogether  omitted ;  the  case  then 
specified  four  leases,  dated  respectively  1739,  1747, 
1748,  1749,  the  parcels  being  of  messuages,  gardens, 
orchards,  woods,  and  arable,  meadow,  and  pasture  land ; 
and  it  stated  that  there  were  forty-six  other  leases  in 
which  there  was  the  same  omission ;  and  also  one  dated 
Pehruary  17th,  1779,  to  Abraham  Phelps^  of  a  messuage 
or  tenement,  with  curtilages,  garden,  and  orchard,  con- 
taining 
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taining  one  acre  and  a  half,  with  the  appurtenances  1835. 

(except  all  wood  and  right  of  common),  and  wherein   

mines,  quarries,  hunting,  hawking,  and  shooting,  and  Douglas 
all  other  royalties  whatsoever  were  reserved.    And  that  Lock^ 
the  same  form  of  reservation  occurred  in  four  other 
similar  leases. 

Fourthly.  That  there  were  many  leases  of  the  same 
kind  in  the  parish  of  Porlock,  made  by  the  testator  and 
bis  father,  in  which  the  rent  was  reserved  quarterly ;  and 
the  case  then  specified  seven  leases,  dated  respectively 
1724,  1739,  1751,  1757,  1758,  1758,  1759,  the  parcels 
being  of  messuages,  orchards,  woods,  arable,  meadow, 
and  pasture  land.  And  that  there  were  nine  other 
leases  of  the  same  grantors,  reserving  rent  quarterly. 

Fifthly.  That  the  reservation  of  a  sum  of  money  for  a 
heriot  was  usual  in  leases  of  the  same  kind,  and  made 
by  the  testator  or  his  father,  of  lands,  &c.  in  the  parish 
of  Porlock,  and  occurred  in  fifty  such  leases :  that  the 
reservation  of  best  beast,  or  best  goods,  was  also  usual, 
and  occurred  in  forty-four  leases:  and  so  of  the  best 
beast,  or  goods,  or  money,  with  which  there  were  thir- 
teen leases :  and  that  there  were  fourteen  leases  with  the 
reservation  of  the  best  beast  or  best  goods  of  the  party 
possessed  of  the  premises,  and  entitled  under  the  lease, 
or  in  possession.  The  defendant  instanced  five  leases, 
dated  respectively  1730,  1742,  1779  (the  above-men- 
tioned lease  to  Abraham  Phelps)^  1782,  1782,  in  which 
were  reserved  money  heriots;  the  immediately  preceding 
lease  having  reserved  the  best  beast  or  best  goods. 

This  part  of  the  case  did  not  notice  the  objection  on 
the  sixth  clause. 

Seventhly.    The  defendant  alleged  that  there  was  no 
usual  reservation  in  respect  of  entry  in  default  of  dis- 
3  A  4  tressj 


716  CASES  IN  HILARY  TERM 

1835.      tress,  in  leases  of  the  same  kind  in  the  parish  of  PorlocJc  ; 
^    7~       and  she  produced  two  instances  of  leases  without  such  a 

Doe  dem. 

Douglas     reservation,  dated  respectively  1714  and  1724;. 

against 

Lock.  The  testator,  William  Blathwayt  the  elder,  granted 

eighty-five  leases,  and  there  were  128  other  leases 
granted  before  his  time.    Of  the  said  eighty-five  leases, 
forty-nine  contain  the  said  reservations  of  trees,  &c. ; 
forty-one  contain  the  reservation  of  a  right  to  hunt, 
shoot,  sport,  &c. ;  seventy-five  contain  a  reservation  of 
the  rent  half-yearly ;  seventy-three  contain  the  reserv- 
ation of  suit  at  the  lessor's  manor  mill ;  and  eighty-one 
contain  a  reservation  of  a  right  to  re-enter  in  case  there 
should  be  no  "  overt    distress  upon  the  premises.  It 
was  contended  for  the  plaintilF,  that  two  leases  of  1 779, 
Fehmary  17,  and  October  12,  were  such  leases  as  were 
usually  granted  by  the  testator  in  the  said  manor  of 
Porlock  {a).     And,   as  evidence  thereof,  there  were 
produced  from  among  the  plaintiff's  muniments  two 
agreements  found  there  with  the  said  two  leases,  each 
agreement  bearing  date  the  13th  of  October  1778,  and 
each  made  between  and  signed  by  the  said  William 
BlatJvmayt  and  Abraham  Phelps,  whereby  respectively 
Blath*wayt  agreed  to  grant  the  said  two  leases  respec- 
tively to  Phelps  ;  and  each  agreement  contained  the  fol- 
lowing clause :  "  The  said  Abraham  Phelps  agrees  to 
execute  a  counterpart  of  such  lease  to  Mr.  Blathwayt, 
and  to  enter  into  such  covenants  as  are  usual  and 
proper  in  leases  of  the  like  kind  for  the  manor  of 
Porloclcr 

(a)  For  the  lease  of  February  17,  1779,  see  pp.  714,  715,  ante,  where  it 
appears  that  it  contained  a  reservation  of  hunting,  &c.  which  the  leases 
under  which  the  defendant  claimed  did  not  contain  ;  and  it  appears  to 
have  been  assiuned  that  the  lease  of  October  12  corresponded  with  that  of 
February  17 1  and  that  neither  corresponded  with  the  lease  of  1756. 

If 
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If  the  Court  should  be  of  opinion  that  the  leases  of 
1804?  and  1820  were  invalid,  the  verdict  was  to  stand; 
otherwise  a  verdict  to  be  entered  for  the  defendant.  The 
case  was  argued  in  Easter  term  last  (a). 

Follett  for  the  plaintiff.  Neither  the  lease  of  1804', 
nor  that  of  1820,  is  good  as  an  execution  of  the  powers, 
comparing  those  leases  with  the  lease  of  1756. 

First:  In  the  lease  of  1756  there  was  a  reservation  of 
10s.  9d.  out  of  the  premises,  excepting  from  the  demise 
all  timber  trees,  and  trees  likely  to  prove  timber,  growing 
or  to  grow  during  the  term.    The  leases  of  1804?  and 
1820  except  all  timber  trees,  bodies  of  pollard  trees,  and 
other  trees.    Therefore,  under  the  latter  two,  the  lessee 
was,  and  the  reversioner  was  not,  entitled  to  take  the 
shreds,  and  every  thing  except  the  bodies,  of  all  trees 
which  were  not  actually  timber  trees  at  the  time  of  the 
demise:  whereas,  under  the  lease  of  1756,  the  whole  of 
all  trees  likely  to  become  timber  belonged  to  the  re- 
versioner ;  and,  consequently,  there  is  not  the  same  re- 
servation, according  to  the  definition  in  Co,  Lit,  14 3.  a. 
"  Reserve  cometh  of  the  Latin  word  reservo,  that  is,  to 
provide  for  store;  as  when  a  man  departeth  with  his 
land,  he  reserveth  or  provideth  for  himself  a  rent  for  his 
own  livelihood.    And  sometime  it  hath  the  force  of 
saving  or  excepting.  So  as  sometime  it  serveth  to  reserve 
a  new  thing,  viz.  a  rent,  and  sometime  to  except  part  of 
the  thing  in  esse  that  is  granted."    Besides,  the  subject- 
matter  demised  in  the  leases  of  1804?  and  1820  differs 
from  that  demised  in  the  lease  of  1756,  in  that  which  is 
excepted.    In  Smith  v.  Bole  {b)  a  prebend,  which  had 

(a)  May  2d;  before  Lord  Denman  C.  J.,  LittledalCf  Fattesonj  and  Wil- 
liams Js. 

(6)  Cro.  Jac.  458. 

been 


1835. 

Doe  dera. 
Douglas 
against 
Lock. 
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1855.      been  usually  let,  with  the  exception  of  all  crab  trees,  for 
17/.,  was  let  without  that  exception,  at  the  same  rent; 

Doe  dem. 

Douglas     and  it  was  held  that,  more  being  let  than  was  anciently 
Lock*      let,  the  lease  was  void  by  st.  32  H,  8.  c,  28.  5.  2.  and 
13  Eliz,  c,  10.  s.  3.;  "for  it  is  not  the  ancient  rent,  where 
there  be  more  let  than  was  before."    So  in  T>oe  dem, 
Bartlett  v.  Rendle  {a)  a  power  to  let  at  the  ancient  and 
accustomed  yearly  rent  was  held  not  to  be  well  executed 
by  a  lease  including  parcels  never  before  demised.  So 
in  Co,  Lit,  4}4},  b.  it  is  laid  down  that,  under  st.  32  H.  8. 
c,  28.  5.  2.,  "if  twenty  acres  of  land  have  been  ac- 
customably  letten,  and  a  lease  is  made  of  those  twenty, 
and  of  one  acre  which  was  not  accustomably  letten,  re- 
serving the  accustomable  yearly  rent,  and  so  much  more 
as  exceeds  the  value  of  the  other  acre,  this  lease  is  not 
warranted  by  the  act,  for  that  the  accustomable  rent  is 
not  reserved,  seeing  part  was  not  accustomably  letten, 
and  the  rent  issueth  out  of  the  whole."  The  same  point 
was  decided,  in  the  case  of  a  power,  in  Lord  Mountjoi/s 
case  {b). 

Secondly :  The  same  observations  apply  to  the  omis- 
sion, in  the  leases  of  1804,  to  except  the  stone  and  slate 
quarries. 

Thirdly :  They  also  apply  to  the  omission  of  the  ex- 
ception as  to  sporting;  which  omission  makes  the  re- 
version less  beneficial  to  the  reversioner.  There  may 
indeed  be  some  question,  whether  this  exception  be'pro- 
perly  a  reservation,  inasmuch  as  the  right  of  entry  for 
the  purpose  of  sporting  would  not  have  excluded  the 
lessee  in  the  same  way  as  the  reservation  of  trees  and 
mines  would.     However,  in    Tomlinson  v.  Day  (c), 

(a)  2  M,^S.  99.  (6)  5  Rep.  5.  b.  (Resolution  2d.) 

(c)  2  B.  ^  S.  680. 

where 
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where  land  had  been  taken  at  a  rent  named,  under  an  1835. 
agreement,  by  which  the  party  taking  was  to  have,  ^  ~ 
among  other  things,  the  exclusive  right  of  sporting,  but  Douglas 

against 

it  turned  out  that  the  other  party  could  not  give  this  Lock. 
right,  and  the  tenant  was  warned  off,  the  Court  held 
this  "an  eviction  of  part  of  the  subject-matter  of  the 
demise." 

Fourthly :  The  variation  as  to  the  times  at  which  the 
rent  is  made  payable,  prevents  the  leases  of  1804*  and 
1820  from  being  an  execution  of  the  power.  It  is  no 
longer  the  ancient  and  accustomed  yearly  rent  and  re- 
servation. The  ancient  reservation  of  rent  was  upon  a 
half-yearly  payment.  In  Doe  dem.  Earl  of  Shrewsbury 
V.  Wilson  {a)  a  question  arose  as  to  the  reservation  of 
rent  under  a  power.  The  power  there  required  that 
the  usual  and  accustomed  yearly  rents  should  be  re- 
served and  made  payable  yearly ;  and  the  reservation  in 
the  lease  which  was  impeached,  was  of  a  rent  payable 
half-yearly.  The  question  there  was  decided  in  favour 
of  the  lease,  simply  on  the  words  of  the  power,  payable 
yearly ; "  it  being  held  that  those  words  did  not  mean 
that  there  should  be  only  one  payment  in  the  year.  So 
far  that  case  does  not  apply  to  the  present,  which  must 
be  decided  on  the  conformity  or  nonconformity  with  the 
ancient  lease.  But  it  was  there  laid  down  by  Lord 
Tenterden  (6),  Bayley  J.  (c),  and  Holroyd  J.  {d\  that  the 
time  and  mode  of  payment,  as  shewn  by  the  ancient 
leases,  were  circumstances  to  be  taken  into  consideration 
iij  determining  whether  the  rent  reserved  was  the  usual 
and  accustomed  yearly  rent.  It  is  not  necessary  to  con- 
tend that,  if  the  reservation  in  the  ancient  lease  had  been 

(a)  5  B.     Aid,  363.  (6)  P.  381. 

(c)  P.  387.  (d)  P.  393. 

of 
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1835.  of  quarterly  payments,  a  reservation  of  half-yearly  pay- 
^     7"      ments  could  not  have  satisfied  the  power ;  but  it  is  clear 

Doe  dem. 

Douglas     that  the  remainder  man  is  prejudiced  by  a  quarterly  re- 

against 

Lock.  servation  being  substituted  for  the  half-yearly  reserva- 
tion. Thus,  in  the  lease  of  1820,  suppose  the  tenant  for 
life  to  die  on  the  30th  of  September,  his  executor  would 
take  the  rent  up  to  the  preceding  day;  and  the  re- 
mainder man,  on  the  25th  of  December  following,  would 
be  entitled  to  a  quarter's  rent  only,  instead  of  half  a 
year's  rent  (a).  This  objection  is  supported  by  Gilbert 
on  Rents,  p.  50.  And  independently  of  this,  prejudice 
might  also  arise  to  the  remainder  man  from  the  vari- 
ation of  the  days  of  payment,  even  if,  in  all  the  three 
leases,  the  reservation  had  been  of  a  quarterly  payment. 

Fifthly :  The  ancient  lease  reserved  the  best  good  of 
the  lessee,  his  executors,  administrators,  and  assigns,  and 
of  such  person  as  should  be  in  possession.  The  lease  of 
1804  confines  the  heriot  to  the  best  good  of  the  lessee 
only.  The  lease  of  1820  confines  it  to  the  best  good 
of  the  tenant  in  possession.  In  Com,  Dig,  Copyhold 
(K.  20.)  it  is  laid  down  that,  "  If  upon  a  lease  for  three 
lives  there  be  reserved  for  an  heriot  upon  the  death  of 
each,  his  or  their  best  beast,  and  the  lease  be  assigned, 
and  then  one  of  the  lives  dies ;  the  beast  of  the  assignee 
cannot  be  taken "  {b).  In  Randall  v.  Scory  {c)  there 
was  an  avowry  for  a  heriot  on  a  lease  to  R,  C,  his  ex- 
ecutors and  assigns,  for  ninety-nine  years,  if  R.  C,  John 
B,,  and  James  B.,  or  either  of  them,  should  so  long  live, 
rendering  after  the  death  of  R.  C,  his  executors  and 

(a)  But  now  see  stat.  4  &  5  W.4:.  c.  22.  s.  2. 

(6)  Citing  Randall  v.  Scores  2  Rol.  Abr,  451.  tit.  Reservation  (P.), 
S.  C.J  as  Randall  v.  Score,  supra  (5.),  and  Osborne  v.  Sture,  2Lutw.  1368. 
Cro.  Car,  313  b. 

assigns, 
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assigns,  his  or  their  best  beast;  but  the  clause  in  the  1835. 
lease  appeared  to  be,  rendering  after  the  death  of  R,  C,     _  7"" 

^  ^  *^  ^  ^        Doe  dem. 

John  B.,  and  James  B.,  and  every  of  them,  his  or  their  Douglas 
best  beast;  and  this  was  held  a  variance.     It  might  Lock. 
also,  perhaps,  be  contended  that  the  limitation  in  the 
lease  of  1820,  "they  dying  after  the  commencement  of 
the  said  term,"  creates  a  variance. 

Sixthly :  There  is  a  variance  in  describing  the  reserv- 
ation of  suit  to  the  mill. 

Seventhly:  The  omission  of  the  word  "overt"  from 
the  distress  clause,  in  the  leases  of  1804?  and  1820, 
clearly  injures  the  reversioner.  In  Hotley  v.  Scot  {a) 
there  was  a  power  requiring  the  insertion  of  a  clause  of 
re-entry  on  nonpayment  of  the  rent  for  twenty-one  days ; 
but  the  lease  was  made  with  a  power  of  re-entry  in  case 
the  rent  should  be  behind  for  twenty-one  days,  having 
been  lawfully  demanded,  and  no  siifficient  distress. 
Lord  Mansfield  held  the  lease  good,  on  the  ground  that 
a  demand  was  at  all  events  requisite  both  by  common 
law  and  by  statute ;  upon  which  Mr.  Sugden  remarks  {b) 
that  Lord  Mansjield  does  not  appear  to  have  noticed 
the  condition  as  to  the  want  of  a  sufficient  distress ;  and 
that  this  was  perhaps  the  most  difficult  part  of  the  case, 
as  the  remainder  man,  if  he  entered,  might  be  turned 
round,  "  unless  he  had  searched  every  corner  for  a 
sufficient  distress."  It  was  evidently  with  the  view  of 
obviating  the  necessity  of  so  minute  a  search  that  the 
word  "overt here  was  introduced  into  the  ancient  lease. 
In  Coxe  V.  Dai/  {c)  the  objection  pointed  out  by  Mr. 
Sugden  was  raised,  and  prevailed. 

(a)  Loft,  316. 

(6)  Sugden  on  Powers,  ch.  x.  s.  5.  p.  650,  5th  edit, 
(c)  IS  East,  118. 

Lastly : 
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1835.  Lastly:  The  lease  of  1756  is  the  only  lease  to  which 
  the  Court  can  look.    There  are  three  classes  of  pro- 

DoE  dem.  . 

Douglas     perty  which  are  the  subject  of  the  power  :  that  in  Lon- 
LocKf       don;  that  in  Porlock,  anciently  demised  for  one,  two,  or 
three  lives ;  and  other  lands  in  Porlock,    The  property 
now  in  question  belongs  lo  the  second  class;  and,  as 
to  that,  the  restriction  is  precise ;  and  the  power  is,  only, 
to  lease  it  with  the  ancient  and  accustomed  yearly  rent 
and  reservations,,  which  must  mean  the  ancient  rent  and 
reservations  on  the  same  land.    Now,  as  to  these,  the 
last  lease  of  the  same  land  is  the  proper  evidence.  The 
language  of  Lord  Eldon  in  Smith  v.  Doe  dem.  Earl  of 
Jersey  [a)  is  to  that  effect ;  and  this  was  the  evidence  re- 
ceived in  Doe  dem.  Earl  of  Shremhury  v.  Wilson  {h). 
In  default  of  evidence  to  the  contrary,  it  must  be  as- 
sumed that  the  lease  of  1756  was  the  lease  last  pre- 
ceding the  leases  in  dispute ;  or,  at  least,  it  must  be 
presumed  that  it  contained  the  ancient  and  accustomed 
yearly  rent  and  reservations.    Then,  as  to  the  later 
clause,  by  which  all  the  leases  are  to  be  "  made  and 
granted  in  the  same  manner  and  form,  and  with  and 
under  such  and  the  like  reservations,  restrictions,  cove- 
nants, conditions,  and  agreements  as  are  usually  and 
customarily  contained  in  leases  of  the  same  kind,  in 
the  several  and  respective  parishes  and  places  where  the 
same  premises  are  situate,"  it  is  difficult  to  assign  a 
meaning  to  the  words  "  leases  of  the  same  kind,"  there 
being  a  great  variety  of  property  subject  to  the  power 
in  various  places.    But  the  only  safe  application  of  the 
words  seems  to  be,  to  confine  the  evidence  to  leases  for 
the  same  term,  &c.,  of  the  same  property:  otherwise 
great  confusion  will  arise.    The  necessity  of  reserving  a 

(a)  2B,  ^B.  607.  {h)  5  B.^  Aid.  363. 

right 
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right  of  sporting  cannot  be  determined  by  the  clauses  1835. 
found  in  the  lease  of  a  garden ;  so  of  the  reservation  of 

Doe  dem. 

mines,  &c.  No  one  lease  produced  corresponds  in  all  Douglas 
essential  particulars  with  either  the  lease  of  1804?  or  Lock. 
that  of  1820 :  and  it  cannot  have  been  meant  that  the 
grantor  was  to  select  one  clause  from  one  lease,  another 
from  another,  and  then  make  up  a  single  lease  of  clauses 
so  selected.  Some  of  the  leases  produced  except  trees, 
some  do  not;  some  except  the  right  of  sporting,  and 
some  not.  But,  again,  if  the  agreement  mentioned  at 
the  end  of  the  case,  and  the  leases  by  which  it  was  fol- 
lowed, are  to  be  considered  as  evidence  of  the  view  which 
the  testator  took  of  the  usual  covenants,  the  defendant 
must  fail;  for  in  fact  neither  the  lease  of  1804?  nor  that 
of  1820  corresponds  with  either  of  the  leases  executed 
in  pursuance  of  the  agreement.  If  the  defendant  con- 
tends that  the  variety  in  the  different  leases  produced 
shews  that  there  is  no  usual  form  at  all,  the  answer 
is,  that  it  does  shew  that  there  is  no  usual  form  to  be 
collected  from  the  leases  of  other  property:  but  this 
strengthens  the  argument  that  the  leases  were  meant  to 
be  conformable  to  preceding  leases  of  the  same  property 
only. 

Bere  for  the  defendant.  The  Court  will  look  with 
strictness  on  objections  taken  to  the  execution  of  a 
power  created  by  a  will,  the  power  being  given  to  the 
person  taking  an  interest  for  life,  and  the  primary  in- 
tention appearing  to  have  been  to  benefit  that  tenant 
for  life,  who  is  the  widow  of  the  testator.  The  re- 
mainder man,  who  takes  the  objection,  comes  in  as  an 
object  of  the  testator's  bounty  ;  and  the  interest  of  the 
party  taking  under  the  lease  is  not  to  be  defeated  by 

"  critical 
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1835.      "critical  forms  or  subtle  objections,"  to  use  the  lan- 

~  guage  of  Abbott  C.  J.  in  Smith  v.  Doe  dem.  Earl  of 

Doe  dem. 

Douglas  Jersey  (a).  If  either  the  lease  of  1804-  or  that  of  1820 
Lock!  be  good,  the  plaintiff  must  fail;  for  the  second  takes 
effect  on  the  cesser  of  the  first.  It  has  been  attempted 
to  try  every  part  of  the  leases  by  the  words  in  the 
earlier  part  of  the  power,  —  "  so  as  the  ancient  and  ac- 
customed yearly  rent  and  reservations  be  thereby  re- 
served ; "  and  it  is  argued  that  these  words  can  apply 
only  to  the  preceding  lease  of  the  same  land.  Now  that 
part  of  the  power  speaks  merely  of  yearly  rents  and 
reservations  ;  an  exception  is  not  a  reservation.  In  the 
passage  cited  on  the  other  side  from  Co,  Lit.  14;3.  a.,  the 
application  of  the  word  "  reservation "  to  an  exception 
is  put  as  an  unusual  sense  of  the  term;  and  in  Co. 
Lit.  4;7.  a.  it  is  said,  "  and  note  a  diversity  between 
an  exception  (which  is  ever  of  part  of  the  thing  granted 
and  of  a  thing  in  esse),  for  which  exceptis,  salvo,  prceter, 
and  the  like,  be  apt  words;  and  a  reservation  which 
is  always  of  a  thing  not  in  esse,  but  newly  created 
or  reserved  out  of  the  land  or  tenement  demised." 
Skeppard*s  Touchstone,  c.  v.  s,  9.  {b),  is  to  the  same 
effect.  And  thus,  in  Fancy  v.  Scott  (c),  a  plea  stated 
that  the  plaintiff  was  tenant  to  the  defendant,  subject 
to  a  "  reservation  "  of  all  pits  in  the  close,  with  ingress 
to  cut  turf,  &c. ;  and  this  was  held  bad  for  describing 
an  exception  as  a  reservation.  The  only  objections  to 
which  the  words  in  the  earlier  part  apply,  are  those 
which  relate  to  the  reservation  of  rent.  Whatever  is 
merely  matter  of  exception,  covenant,  or  agreement, 

(a)  2  B.  ^  B.  590.    See  the  argument  for  the  defendant  in  Doe  dem. 
Duke  of  Devonshire  v.  Lord  G.  H.  Cavendish,  3  Doug.  53. 
(i)  P.  80.  (c)  2  Man,  ^  By.  335. 

must 
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must  be  tried  by  the  words  in  the  general  clause  which  1835. 
comes  afterwards,  and  the  general  clause  is  inapplicable 

Doe  dem. 

to  matters  provided  for  by  the  particular  clause,  for  by  Douglas 

1  .1  /¥>       1         •  against 

such  a  construction  only  can  proper  eiiect  be  given  to  Lock. 
each  part  of  the  will  ;  and  it  is  a  sound  rule  of  con- 
struction that  no  part  of  a  will  should  be  neglected  to 
which  it  is  possible  to  give  a  meaning.  There  is  also 
great  danger  in  rejecting  any  words  upon  conjecture; 
the  intention  is  to  be  collected  from  the  words  used:  per 
Lord  Keni/on  in  Hai/  v.  T/ie  Earl  of  Coventry  («).  There 
may  be  difficulty  in  collecting,  from  the  various  leases, 
what  covenants  are  "  usually  and  customarily  contained 
in  leases  of  the  same  kind;"  but  that  is  not  a  reason 
for  regulating  the  interpretation  of  the  power  by  a 
single  lease,  though  it  might  have  been  a  reason  for 
the  testator,  had  he  so  chosen,  to  restrict  the  power 
itself  to  the  grant  of  leases  in  conformity  with  one 
particular  lease.  If,  however,  the  condition  by  which 
the  power  is  restricted  be  insensible,  the  condition 
must  be  rejected,  provided  the  power,  without  the 
restriction,  be  unambiguous.  Thus  an  inconsistent  con- 
dition was  rejected,  and  a  gift  held  good  indepen- 
dently of  it,  in  Bradley  v.  Peixoto  [h)  and  in  Ware  v. 
Cann{c).  The  party  who  seeks  to  set  aside  a  lease 
executed  under  a  power  which  prima  facie  authorises 
the  lease,  takes  upon  himself  the  burden  of  proving 
the  violation  of  a  restriction  in  the  power;  as  was 
done  in  Roe  dem,  Bmne  v.  Rawlings  {d).  It  is  not 
sufficient  for  the  plaintiff  to  prove  that  a  particular 
covenant  is  omitted  in  the  present  leases,  if  the  same 
covenant  is  omitted  as  often  as  inserted  in  similar 

(a)  3  2\  R,  86.  (6)  3  Ves.  324. 

(c)  10  ^.  ^  C.  433.  {d)  7  East,  279. 

Vol.  IL  3  B  leases ; 
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1835.       leases;  for  such  a  covenant  cannot  be  usual,  where  the 
;         omission  is  as  usual  as  the  insertion  :  and  though  the 

Doe  dem.  ° 

DouaLAs     preponderance  of  omissions  by  one  instance  ought  not 

against  ,  .  .    .       ^  . 

Lock.  to  determme  the  question,  yet  it  is  a  fair  test  of  a  cove- 
nant being  usual  or  not,  to  see  whether  the  instances 
of  insertion  so  predominate  over  those  of  omission, 
as  to  shew  which  is  the  exception  and  which  the  rule. 
As  to  the  agreements  mentioned  at  the  end  of  the  case, 
they  related  simply  to  covenants,  and  afford  no  in- 
ference as  to  any  other  matter  in  the  power.  Neither 
can  these  leases  be  considered  as  evidence  of  con- 
ditions, or  covenants  being  usual,  for  they  differ  in  many 
important  particulars  from  the  lease  of  1756,  and  from 
the  various  leases  set  out  in  the  case,  and  which  were 
granted  before  these  two  by  the  testator.  What,  there- 
fore, are  usual  conditions,  must  be  ascertained  by  a  com- 
parison of  the  leases  in  question  with  other  leases  of 
the  same  kind  granted  by  the  testator  in  the  same 
parish;  and  trying  their  validity  by  this  rule,  none  of 
the  objections  are  sustainable. 

With  respect  to  the  first  objection.  The  clause  as  to 
the  trees  is  manifestly  one  of  exception,  not  reservation. 
One  of  the  leases  produced  contains  a  less  ample  ex- 
ception than  that  made  in  the  two  in  question.  But  it 
appears  that  there  is,  in  fact,  no  customary  exception  as 
to  trees.  The  present  exception  is  as  ample  and  bene- 
ficial as  that  of  1756,  for  it  excepts  all  timber  trees, 
bodies  of  pollard,  and  other  trees.  By  the  latter  words 
the  exception  is  not  limited  to  the  bodies  of  other  trees, 
but  the  trees  are  altogether  excepted.  But  even  if  they 
are  not  excepted,  nothing  passes  to  the  lessee  but  an 
interest  in  the  shade  and  fruit,  and  no  part  of  the  rent 
is  received  for  these. 

As 
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As  to  the  second  objection.  The  quarries  also  are  the  1835. 
subject  of  exception,  and  there  is  no  usual  reservation  in  ^ 
former  leases  inconsistent  with  that  in  the  lease  of  ISO^.  Douglas 

,  .  against 

Besides  it  is  not  denied,  that  the  lease  of  1820  contains  Lock. 
as  full  an  exception  as  that  of  1756. 

As  to  the  third  objection.  This  also  relates  to  a 
subject  matter  of  exception,  and  it  does  not  appear  that 
there  is  any  customary  exception  of  the  kind.  Besides, 
the  right  of  sporting,  &c.  is  reserved  in  the  exception  of 

all  royalties  belonging  to  the  said  demised  premises." 
In  3  Cruise's  Digest,  tit.  Franchise,  it  is  shewn,  that  the 
right  of  sporting  was  incident  to  the  royalt}^,  ss,  37,  38, 
41,  42,  43,  44.  (a)  [Lord  Denman  C.  J.  The  right 
may  pass  when  the  hunting  is  annexed  to  a  royalty; 
but  suppose  there  were  no  royalty  at  all.]  The  parties 
to  the  lease  are  estopped  from  saying  that  there  is  no 
royalty.  In  stat.  22  &  23  C.  2.  c.  25.  5.  2.  the  persons 
who  may  appoint  gamekeepers  are  described  as  "  Lords 
of  manors,  or  other  royalties."  And  this  was  the  tes- 
tator's interpretation  of  the  word,  for  in  his  lease  to 
Abraham  Phelps,  1779  (b),  he  excepts  hunting,  hawking, 
and  shooting,  and  all  other  royalties  whatsoever."  In 
Wilkifison's  Office  of  Coroner  (c)  the  following  charge  is 
given  to  the  jury  of  a  court  baron.  "  If  any  man  hath 
fished,  hawked,  or  hunted  within  this  lordship,  without 
the  leave  or  licence  of  the  lord  of  this  manor^  you  must 
present  them,  for  they  are  the  lord's  realties."  In 
Kehle  V.  Hickringill  {d)  the  Court  said,  that  royalty 
signified  a  free  warren :  now  a  free  warren  would  com- 
prehend all  the  privileges  in  question.  And,  if  the 
privilege  be  reserved,  it  carries  with  it  the  right  of  entry 

(rt)  P.  252,  253,  254.  (4th  edit.)  (6)  See  ante,  p.  714,  15. 

(c)  P.  146  6.  {d)  11  Mod.  74. 

3  B  2  for 
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18S5.  for  the  purpose  of  enjoyment.  The  words  "  belonging 
DoTdem  ^^^^  demised  premises,"  may  be  interpreted  as 

Douglas     "  concerning,"  or  "  relating  to."    If  they  be  insensible 

against 

Lock.  they  may  be  rejected,  and  then  there  is  simply  an  ex- 
ception of  all  royalties.  This  form  of  exception  is  more 
beneficial  to  the  remainder  man,  for  it  gives  the  lord 
the  exclusive  right  of  sporting;  but,  under  the  ancient 
lease,  the  lessee  had  a  concurrent  right  with  the  lessor. 

As  to  the  fourth  objection.  The  variation  is  in 
favour  of  the  remainder  man.  Had  the  change  been 
from  a  quarterly  reservation  to  a  half  yearly  one,  it 
would  have  been  to  his  detriment;  Lord  Mountjoifs 
Case,  fourth  resolution  («) ;  Lord  Mansfield  in  Taylor 
dem,  Atkyns  v.  Horde  {b).  It  is  said  that,  if  the  tenant 
for  life  die  between  the  first  and  second  quarter  days 
in  a  half  year,  the  remainder  man  will  be  prejudiced, 
because  the  first  quarter's  rent  will  go  to  the  executors 
of  the  tenant  for  life.  But,  on  the  other  hand,  if  the 
last  of  the  lives  were  to  expire  between  two  such  quarter 
days,  the  quarterly  reservation  would  save  the  rent  of 
the  first  quarter,  which,  if  the  reservation  were  half- 
yearly,  would  be  lost,  inasmuch  as  there  is  no  apportion- 
ment of  rent  when  the  lessee's  estate  determines  by  the 
act  of  God,  before  the  day  happens  on  which  it  is 
reserved ;  William  Clunks  Case  (c) .  The  statute  of  ap- 
portionment, 11  G.  2.  c,  19.  s.  15.,  applies  only  to  ap- 
portionment between  two  parties  when  some  rent  has 
become  due;  but,  if  the  lease  determine  before  the  rent  is 
payable,  and  the  tenant  quits  possession,  then  no  rent  for 
that  quarter  is  ever  due;  7  Bacon^s  Ab,  tit.  Rent  (F)  {d). 
In  this  view  of  the  case,  there  is  a  benefit  to  the  rever- 


(o)  5  Rep.  5  b, 
(e)  10  Rep.  126  b. 


(b)  1  Bur.  121. 

(d)  P.  17.  (7th  edit.  1832.) 

sion 
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sion  generally;  and,  if  such  an  event  should  happen  after  18S5. 
the  death  of  the  <rrantor  of  the  lease,  the  remainder  man 

...  dem. 

would  be  benefited.    But  further,  the  restriction  in  the  Douglas 

mi  against 

power  does  not  extend  to  the  times  of  payment.    The  Lock. 
words  by  which  alone  the  rents  and  reservations  must 
be  tried  are  those  in  the  earlier  part  of  the  power  :  for 
the  later  part,  as  before  observed,  is  inapplicable  to 
the  matters  previously  provided  for.    Now  the  earlier 
words  are  "  ancient  and  accustomed  yearly  rent  and 
reservations."    Under  this  word    yearly,"  rent  might 
be  reserved  at  one  time,  or  at  several.  Sngden  on  PowerSf 
640.  (a)    The  words  of  stat.  13  Eliz.  c.  10.  s.  3.  "  the 
accustomed  yearly  rent  or  more  shall  be  reserved  and 
payable  yearly,"  have  received  this  construction  in  The 
Dean  and  Chapter  of  Worcester's  Case  {h),  where  a  rent 
was  reserved  by  half-yearly  payments,  whereas  before 
it  had  been  reserved  by  quarterly  payments ;  but  the 
Court,  on  this  objection,  resolved  that  the  statute  was 
satisfied,  by  reason  of  the  word      yearly,"  on  which 
ground  they  distinguished  the  case  from  Lord  Mount- 
joifs  Case  (c).    And  the  first  ruling  in  Regina  v.  Wes- 
ton (d)  is  to  the  same  effect. 

As  to  the  fifth  objection.  The  variance  in  the  re* 
servation  of  the  heriot  is  also  in  favour  of  the  remainder- 
man. In  the  lease  of  1756  the  right  to  the  heriot  arises 
only  in  the  event  of  the  persons  named  dying  in  the 
order  in  which  they  are  named  ;  this  restriction  is  not 
contained  in  the  leases  of  1804?  and  1820.  Again,  in 
the  lease  of  1756  the  heriot  may  be  the  best  good  of 
the  lessee,  or  of  the  tenant  in  possession;  which  gives 
the  election  to  the  lessee.    This  appears  from  Dann  v. 

(a)  5th  edit.  ch.  10.  s.  4.  (II.).  {b)  6  Rep.  37  a. 

(c)  5  Rep.  5.  b.  {d)  2  Ld.  Rarjm.  1197. 

3  B  3  Spurrier i 
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1835.  Spurrier  {a)  (especially  from  Lord  Alvanley's  fangnage 
Doe  dem.  there  [h) ),  and  from  Sir  Ttcndand  Heij'ward's  Case  {c). 
Douglas      fhe  leases  of  1804?  and  1820  contain  an  absolute  re- 

against 

Lock.       servation,  which  is  for  the  advantage  of  the  reversion. 

But,  further,  the  reservation  of  the  heriot  does  not  come 
under  the  words  yearly  rents  and  reservations;"  this 
has  been  held  as  to  ecclesiastical  leases  {d).  The  donee  of 
the  power  was  therefore  not  bound  to  reserve  any  heriot 
by  the  terras  of  the  particular  clause :  neither  was  she 
bound  to  do  so,  under  the  general  clause;  for  there  is  no 
customary  reservation  applicable  to  heriots,  varieties  of 
every  kind  appearing  to  prevail  in  the  leases  produced. 
Again,  the  best  good  of  the  lessee  might  be  taken  under 
the  lease  of  1820;  for,  as  between  him  and  the  rever- 
sioner, he  is  tenant  in  possession.  Or  it  may  be  con- 
tended that  the  lease  of  1756  in  effect  reserves  only  the 
best  beast  of  the  tenant  in  possession,  whether  that  should 
happen  to  be  the  lessee  or  his  under-lessee.  [^Patteson  J. 
Then  there  is  no  option  in  the  lessee.]  If  this  inter- 
pretation be  correct,  there  would  be  no  option,  and  then 
the  reservation  in  the  two  leases  of  1756  and  1820 
'  would  be  the  same. 

As  to  the  sixth  objection.  No  practical  variance  has 
been  pointed  out. 

As  to  the  seventh  objection.  The  distinction  between 
a  distress,  and  an  overt  distress,  is  not  intelligible. 
"  If  a  man  makes  a  feoffment  in  fee,  reserving  rent, 
upon  condition  if  the  rent  be  behind,  and  no  distress 
be  found  upon  the  premises,  to  re-enter;  if  the  rent 
be  behind,  and  no  distress  but  a  cupboard  in  a  house 

(a)  S  B.^  P.  399.  (6)  P.  403.  (c)  2  Rep.  37.  a. 

(d)  See  Dean  and  Chapter  of  Worcester's  Case,  6  Rep.  37.  a.  under  stat. 
IS  Eliz.  c.  10.  s.  3.,  (third  resolution) 5  E'isdcn  Denm/s  Case,  Palm. 
106. 

locked, 
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locked,  so  that  the  feoffor  cannot  come  at  it;  this  is  a  1835. 
forfeiture;  for  when  the  place  is  not  open  to  the  dis- 

Doe  dem. 

tress,  it  is  all  one  as  if  there  had  been  no  distress  there."  Douglas 

against 

Bac,  Abr.  tit.  Condition  (O)  (a).     And  ]  Rol,  Abr.  428.  Lock. 

tit.  Condition,  (T.)  pi.  3.  is  cited ;  where  the  expression  is 

"  quant  le  lieu  nest  overt  al  distres,  est  tout  un  si  come 

nul  distres,"  &c.   Hence,  "no  distress"  and  "no  overt 

distress"  mean  the  same.    In  2  Williams's  Executors^ 

1224.  (Z>),  it  is  said  —  "  If,  therefore,  upon  a  Jieri  facias 

de  bonis  testatoris,  on  a  judgment  obtained  against  an 

executor,  either  no  goods  can  be  found  which  were 

the  testator's,  or  not  sufficient  to  satisfy  the  demand, 

(or,  which  is  the  same  thing,  if  the  executor  mil  not  expose 

them  to  the  execution,)  that  is  evidence  of  a  devastavit : " 

for  which  1  Wms.  Saund.  219.  b.  (c)  is  cited.    The  legal 

effect  of  the  condition  for  re-entry  is  the  same  in  all  the 

leases;  in  one  it  is  expressed,  in  the  other  it  is  implied; 

and  a  power  is  well  executed,  if  the  legal  effect,  though 

not  the  precise  words,  be  preserved.    This  is  illustrated 

by  Smith  v.  Doe  dem.  Earl  of  Jersey  [d\  and  especially 

by  the  judgment  o{  Bayley  J.  there  {e\ 

Follett  in  reply.  Tiiere  are  certainly  two  different 
definitions  of  a  reservation  given  by  Lord  CoJce  in  the 
two  passages  cited,  143  a.,  and  47  a.  But  the  testator 
here  clearly  meant  more  than  the  reservation  of  rent  by 
the  words  "  ancient  and  accustomed  yearly  rent  and 
reservations."  There  is  no  yearly  reservation  besides 
that  of  rent ;  the  word  reservation  must  therefore  be 
used  of  something  not  yearly;  and  that  includes  the 
several  subjects  of  the  present  objections.    It  is  true 

(a)  Vol.  ii.  p.  135.  (7th  ed.  1832.)  (6)  Part  v.  book  2.  ch.  1. 

(c)  Note  (8)  to  Wheatley  v.  Lane.  (d)  2  B.  ^  B.  473. 

(e)  P.  546. 

3  B  4  that 
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1835.      that  there  is  great  difficulty  in  cbllecthig  from  Various 
leases  what  the  usual  covenants  were  :  the  inference, 

Doe  dem. 

Douglas     however,  from  this  is,  not  indeed  that  the  power  is  to  be 

against 

Lock.  mterpreted  more  closely  than  the  testator  intended,  but 
that  the  testator's  intention  must  have  been  to  require,  in 
each  case,  a  lease  conformable  to  previous  leases  of  the 
same  property.  It  is  also  true  that  the  burthen  of  proof 
lies  on  the  party  impugning  the  lease ;  but,  after  it  is 
shewn  that  the  lessor  had  no  right  to  lease  except  under 
the  power,  the  other  side  must  bring  the  lease  within 
the  power.  As  to  the  answer  given  to  the  third  ob- 
jection, that  the  reservation  required  is  effected  by  the 
word  "  royalties,  "  if  "  royalties  "  can  ever  include  the 
right  of  sporting,  it  must  be  where  the  right  is  over  the 
soil  of  a  stranger.  \_PaUeso7i  J.  It  is  never  used  where 
persons  stand  in  the  relation  of  landlord  arid  tenant.] 
So  free  warren  means  the  right  over  the  land  of  another. 
The  question  of  royalties  and  free  warren  was  discussed 
in  Pickering  v.  Noyes  {a) ;  but  there  the  right  claimed 
was  in  the  soil  of  a  stranger.  And  the  reservation  of  the 
royalties  could  not  be  tantamount  to  a  reservation  of  a 
right  to  enter.  The  answer  offered  to  the  fourth  ol>- 
jection  tends  at  the  utmost,  only  to  shew  that  it  may  be 
doubtful  whether,  6u  the  whole,  the  balance  of  incon- 
venience be  against  the  remaindef-man.  But  the  law 
is,  that  the  power  must  be  followed,  unless  where  the 
Variance  is  undoubtedly  in  favour  of  the  remairider- 
man,  according  to  The  Dean  and  Chapter  of  Worceste/'s 
Case  {b)i  and  Taylor  dem.  Atkyns  v.  Horde  (c).  As  to 
the  fifth  objection,  the  leases  of  1804  and  1820 
fcertainly  are  without  the  restriction  that  the  lives  must 
expire  in  the  order  named.    But  the  lease  of  1756  gives 

(a)  4h  ^  C.  639.  (i)  6  Fiep.  37  o. 

(c)  1  Bur.  121. 

the 
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the  best  beast  of  the  lessee's  executor  ;  whereas  that  of 
1804  would  leave  the  reversioner  without  any  claim  for 
a  heriot  after  the  lessee's  death  ;  and  that  of  1820  gives 
only  the  best  beast  of  the  tenant  in  possession,  and 
does  not  also  give,  as  the  lease  of  1756  does,  the  alter- 
native of  taking  the  best  beast  of  the  lessee.  In  answer 
to  the  seventh  objection,  authorities  are  cited  to  shew 
that  distress  and  overt  distress  are  the  same.  But 
they  shew  only  that,  if  it  be  impossible  to  get  at  a  distress  j 
that  is  the  same  thing  as  if  there  were  no  distress.  Here 
the  word  "  overt "  made  it  unnecessary  to  search  mi- 
nutely for  a  distress. 

Cur  adv.  vulU 

Lord  Denman  C.  J.  on  this  day  delivered  the  judg- 
ment of  the  Court. 

The  question  in  this  case  is,  whether  the  leases  of 
1804?  and  1820  can  be  supported. 

There  is  an  existing  life  under  each  lease :  supposing^ 
therefore,  that  that  of  1804?  should  appear  to  be  invalid j 
if  that  of  1820  should  be  valid  and  now  in  force,  it 
will  defeat  the  plaintiff's  right  of  action.    The  tenant 
for  life  was  enabled  to  grant  leases  in  possession  or 
reversion :  the  lease  of  1820  is  made  to  commence 
on  the  death  of  Benjamin  Floyd,  or  other  sooner  de- 
termination or  avoidance  of  such  estate  or  estates  as  are 
now  granted  therein  and  subsisting  and  determinable 
on  the  death  of  the  said  Benjamin  Floyd  as  aforesaid^ 
for  the  remainder  of  a  certain  term  of  fourscore  and 
nineteen  years,  by  indentures  of  lease,  &c.    The  case 
does  not  state  whether  Benjami7i  Floyd,  or  who  else,  is 
the  existing  life  under  the  lease  of  1804.    If  Benjamin 
Floyd  be  dead,  the  lease  of  1820  took  effect  on  his 

death : 


1835. 

Doe  dem. 
Douglas 

against 

Lorv 
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1835.  death  :  if  he  be  still  alive,  then,  inasmuch  as  the  lessors 
^     T"      of  the  plaintiff  disclaim  the  lease  both  of  1804  and  also 

Doe  dem.  * 

Douglas     of  1820,  if  that  of  1804  be  not  a  valid  one,  it  is  at  all 

against 

Lock.  events  at  an  end,  and  the  estate  thereby  granted  is 
determined  by  the  death  of  Ma?-i/  Blathwayt^  the  tenant 
for  life ;  and  therefore  it  is  not  in  strictness  necessary  to 
enquire  into  the  validity  of  that  of  1804.  We  may  also 
observe,  that  many  of  the  cases  we  have  cited  arise 
upon  ecclesiastical  leases  under  the  statutes  of  1  Eliz, 
c,  19.  5.  5.,  and  13  Eliz,  c,  10.  5.  3.  The  words  of 
these  statutes  are,  in  substance,  the  same  as  those  in 
the  power  created  by  the  will  of  the  testator,  William 
Blathwayt,  of  21st  of  February  1165 ;  and  the  same 
reasoning  will  apply  to  both. 

The  power  of  leasing  embraces  three  different  de- 
scriptions of  property.  1st,  Premises  in  or  near  London 
for  twenty-one  years.  2d,  Premises  in  Porlock,  which 
have  been  anciently  demised,  for  ninety-nine  years, 
dieterminable  on  one  two  or  three  lives,  either  in  pos- 
session or  reversion.  3d,  Other  premises  in  Porlock  for 
twenty-one  years. 

It  is  upon  the  second  description  that  this  case  arises. 
One  provision  as  to  these  is,  ''So  as  that  the  ancient 
and  accustomed  yearly  rent  and  reservations  be  thereby 
reserved." 

There  are  also  some  provisions  applicable  to  the  two 
other  classes,  and  then  there  is  a  general  clause  appli- 
cable to  all  the  three  classes.  "  All  and  every  such 
several  leases  of  my  said  estates  at  Porlock,  held  or  to 
be  held  for  ninety-nine  years  determinable  on  lives,  and 
of  my  said  farms,  lands,  and  estates,  being  from  time  to 
time  made  and  granted  in  the  same  manner  and  form, 
and  with  and  under  such  and  the  like*  reservations,  re- 
strictions, 
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strictions,  covenants,  conditions,  and  agreements,  as  are  1835. 
usually  and  customarily  contained  in  leases  of  the  same  i>^7derei 
kind,  in  the  several  and  respective  parishes  and  places  Douglas 

against 

where  the  same  premises  are  situated."  Lock. 

The  second  class  of  cases,  therefore,  contains  two  sets 
of  provisions.  1st,  That  the  ancient  and  accustomed 
rent  and  reservations  be  reserved.  2d,  That  they  be 
granted  "  in  the  same  manner  and  form,  and  with  and 
under  such  and  the  like  reservations,  covenants,  condi- 
tions, and  agreements,  as  are  usually  and  customarily  con- 
tained in  leases  of  the  same  kind  in  Porloch^^  The  first 
applying  to  what  has  been  done  as  to  the  ancient  rent 
and  reservations  on  the  particular  premises  leased,  and 
the  other  as  to  what  is  the  usual  and  customary  course 
upon  other  premises  in  Porlock^  without  reference  to  any 
ancient  usage.  And  unless  both  these  sets  of  provisions 
be  complied  with,  the  lease  cannot  be  supported. 

One  question  for  our  consideration  is,  whether  other 
leases  of  the  same  kind  in  Porlock  are  admissible  in  evi- 
dence ;  and  we  have  no  doubt  they  are  so;  for  it  is  quite 
impossible  to  know  what  was  the  course  and  custom  of 
covenants,  agreements,  &c.  of  other  premises  of  the 
same  kind  in  Porlock,  unless  the  leases  be  resorted  to ; 
but  then,  when  that  is  dene,  it  only  applies  to  the 
second  set  of  provisions,  which  we  have  before  alluded 
to  as  contained  in  the  latter  part  of  the  leasing  power, 
and  cannot  affect  the  first  part,  which  requires  the 
ancient  rent  and  reservations ;  because,  as  to  these,  it 
is  clear  that,  on  the  wording  of  the  power,  it  is  only  the 
rent  and  reservations  of  the  particular  property  which 
are  to  be  attended  to :  if  that  ancient  and  accustomed 
rent  and  reservation  shall  be  found  to  have  been  satisfied 
and  complied  with,  it  would  then,  and  then  only,  be  the 

subject 
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1835.  subject  of  enquiry,  whether  the  covenants  and  agree* 
'     '         ments,  &c.  of  the  other  premises  in  Porlock  have  also 

Doe  dem.  * 

Douglas     been  adopted,  so  as  upon  the  whole  to  make  a  com-^ 

against 

Lock.  plete  and  perfect  lease,  according  to  the  two  sets  of 
provisoes  comprised  in  th6  power. 

That  being  so,  it  becomes  necessary  to  ascertain  what 
are  the  antient  rent  and  reservations  as  to  the  particular 
tenement;  and,  in  considering  that,  the  proper  evidence 
is  the  last  lease :  as  to  which  it  was  said  by  Lord  Holt^ 
in  Orby  v.  Lor^d  Mohun  («),  which  arose  upon  the  con- 
struction of  a  power,  that  "  that  shall  be  deemed  the 
antient  rent,  which  was  the  rent  at  the  time  the  power 
was  reserved,  or  when  the  last  lease  before  was  made^ 
if  the  estate  was  not  then  under  lease :  "  and  he  refers 
to  Morrice  v.  Antrobus  (6),  which  was  a  lease  made 
by  the  petty  canons  of  St,  PauVs  for  twenty-one  years, 
where  three  other  leases,  at  less  rent,  and  with  larger 
exceptions,  were  referred  to :  Hale  Chief  Baron,  said 
that  the  accustomed  rent  mentioned  in  the  statute 
{13  Eliz.  c.  ]0.)  ought  to  be  understood  of  the  rent  re- 
served in  the  last  lease,  and  not  upon  the  first,  for  that 
rent  having  been  altered  since,  cannot  be  called  the 
accustomed  rent.  But  whether  this  position  be  right  or 
not,  the  lease  of  1756  is  the  only  evidence  there  is 
of  what  had  been  the  accustomed  rent  and  reserva- 
tions ;  and  as  this  lease  was  only  nine  years  before  the 
date  of  the  will,  we  may  fairly  conclude  that  it  was  the 
last  lease  before  the  will,  and^  therefore,  must  necessarily 
be  attended  to. 

First,  as  to  the  rent;  it  is  the  same  in  the  amount  in 
all  the  leases  of  1756,  1804.,  and  1820 :  and  the  general 

(a)  2  Vern.  542.    S.  C  3  Rep.  Ca,  Cha.  102.  aild  Free.  Chan.  257. 

(b)  Hardr.  325. 

description 
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description  of  the  premises  is  the  same  in  all,  subject  ]835. 
only  to  the  exceptions  which  will  be  hereafter  noticed. 

Doe  dem. 

But  it  is  not  merely  the  amount  of  the  ancient  rent  Douglas 
reserved,  but  it  must  be  reserved  with  all  the  beneficial  Lock. 
circumstances;  by  Lord  Mansfield  in  delivering  the 
judgment  of  the  Court  in  Taylor  dem,  Atkym  v.  Horde  [a]. 
And  the  first  point  raised  upon  that  is,  that  by  the  lease 
of  1756  the  rent  is  payable  half  yearly,  whereas  by  those 
of  1804?  and  1820  it  is  payable  quarterly.  On  a  quar- 
terly reservation,  if  the  tenant  for  life  died  in  the  first 
portion  of  the  half  year,  the  remainder-man  would  re- 
ceive both  the  first  and  second  quarter's  rent  of  the  half 
year,  and  would,  therefore,  be  in  the  same  situation  as 
if  the  rent  had  been  reserved  half  yearly ;  but  if  the 
tenant  for  life  died  in  the  second  quarter  of  the  half 
year,  the  tenant  for  life  would  receive  the  first  quarter, 
and  the  remainder-man  only  the  second  quarter,  and  he 
would,  consequently,  be  in  a  worse  situation  than  if  the 
rent  had  been  reserved  half  yearly.  This,  however,  is 
only  a  contingency,  and  may  or  may  not  happen,  and  it 
is  to  be  seen  whether  that  would  avoid  the  lease.  In 
Lord  Mountjoi/s  Case  (b),  where  tenant  in  tail,  under  a 
special  act  of  parliament  in  the  time  of  Henry  8.,  was 
empowered  to  grant  leases  rendering  the  true  and 
ancient  rent,  the  tenant  in  tail  made  a  lease  reserving  the 
rent  to  be  paid  at  two  feasts  of  the  year,  where  the  old  rent 
was  payable  at  four  feasts;  and  one  of  the  points  which, 
after  many  arguments,  and  great  deliberation  and  consi-? 
deration,  were  resolved,  was,  that  the  reservation  of  the 
rent  at  two  days  where  the  rent  was  reserved  payable  at 
four  days,  makes  the  grant  and  render  void,  because  it 
is  ad  nocumentiim  of  the  heirs  in  tail,  which  is  restrained 

(a)  1  Burr.  121,  {b)  5  Rep.  3  b. 

by 
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1835.      by  the  act;  for  it  is  more  beneficial  for  them  to  have  it 

^^^^^  feasts  than  at  two:  and  all  beneficial  quali- 
DoE  dera.  ^ 
Douglas     ties  of  the  rent  ought  to  be  reserved  and  observed. 

against 

ZocK.  Now,  if  this  decision  be  correct,  it  seems  difficult  to 

say  that  a  lease  is  void  for  reserving  the  rent  at  four  days 
instead  of  two ;  the  new  lease  need  not  be  a  fac  simile  of 
the  old  one ;  all  that  is  to  be  done  is,  to  see  that  the  re- 
mainder-man is  not  prejudiced.  And  there  can  be  no 
doubt  but  a  rent  payable  at  four  feasts  is  upon  the  whole 
term  created  more  beneficial  than  if  payable  at  two 
feasts,  though  there  is  a  possibility  that,  as  to  one  quarter, 
the  remainder  man  may  be  prejudiced,  but  that  is  a  con- 
tingency; and,  even  if  it  does  happen,  there  is  the 
benefit  of  the  quarterly  instead  of  the  half-yearly  pay- 
ments during  the  rest  of  the  term. 

But,  after  all,  it  may  be  said  that  increasing  the 
number  of  days  of  payment  should  be  shewn  to  be  war- 
ranted by  decided  authority.  The  benefit  to  the  suc- 
cessor is  differently  treated  in  Bmigh  v.  Haynes  {a\ 
on  a  lease  made  by  a  dean  and  chapter.  The  former 
lease  had  reserved  the  rent  at  four  feasts,  and  a  heriot. 
The  lease  in  question  reserved  the  rent  at  two  feasts 
without  the  heriot.  The  Court  held  that  the  omitting 
the  heriot  did  not  avoid  the  lease,  because  only  a  rent 
was  mentioned  in  the  statute  (13  Eliz,  c.  10.) ;  and  they 
said  that  a  reservation  at  two  feasts  instead  of  four  was 
no  objection  to  the  lease,  for  it  was  for  the  benefit  of  the 
successor.  So  in  The  Dean  and  Chapter  of  Worcester's 
Case  {b),  where  the  former  lease  made  the  rent  payable 
at  four  feasts,  and  the  lease  in  dispute  at  two;  the  Court 
held  that  it  was  sufficient  if  the  accustomed  rent  be  re- 


(a)  Cro.  Jac.  76, 


(ft)  6  Rep,  37  a. 

served 
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served  yearly  at  one  time  ;  for  the  words  of  this  act  are,  1835. 
"  whereupon  the  accustomed  yearly  rent  or  more  shall 

^  .  DoEdera. 

be  reserved ; "  and,  therefore,  if  the  rent  be  yearly  re-  Douglas 
served,  the  statute  is  satisfied  by  reason  of  this  word  Lock. 
"  yearly,"  and  so  there  is  a  difference  between  this  and 
Lord  Mountjoifs  Case  (fl),  for  there  wanted  the  word 
yearly^  which  explains  the  intention  of  the  makers  of 
the  said  act  of  13th  Eliz,  Co,  Litt»  44.  b.  is  in  accord- 
ance with  this  latter  doctrine. 

None  of  these  cases,  however,  shew  what  effect  has 
been  given  to  the  increasing  the  number  of  rent  days. 
In  Cook  V.  You?iger  (b)  the  plaintiff  declared  that  the 
office  of  under  steward  of  the  courts  of  the  manor  of 
Keysham^  and  other  manors  of  the  Bishop  of  Gloucester, 
was  anciently  an  office  grantable  for  term  of  life  with 
the  fee  of  SL  6s.  8d.  by  the  year;  and  it  was  granted 
by  a  former  Bishop  of  Gloucester  to  the  plaintiff  for  life, 
with  the  fee  of  Si.  6s.  8d.,  payable  annually  at  two  feasts, 
issuing  out  of  the  manors:  the  bishop  died,  and  the 
plaintiff  was  ready  to  keep  the  courts  of  the  new  bishop, 
but  the  defendant  claiming  under  a  grant  from  the  new 
bishop,  disturbed  him  from  keeping  them :  and  one  of 
the  objections  to  the  grant  to  the  plaintiff  was,  that  the 
prescription  was  that  the  office  was  grantable  with  a  fee 
of  31.  6s.  8d.  by  the  year,  and  here  the  payment  is  ap- 
pointed to  be  at  two  feasts.  But  the  exception  was  not 
allowed,  and  to  confirm  their  opinion  the  case  of  The 
Dean  and  Chapter  of  W orcester  (c)  was  vouched,  that 
the  days  of  payment  are  not  material  where  no  less  than 
the  ancient  rent  is  reserved  yearly.  It  does  not  indeed 
appear  by  this  report  how  the  former  grants  had  been ; 

(a)  5  Bep.  3  6.  {b)  Cro.  Car.  16.*  (c)  6  Rep.  37  a. 

but 
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1835.  but  as  it  is  put  upon  the  footing  of  prescription,  it  may 
^  ^  be  inferred  that  the  former  grants  made  the  payments 
PooGLAs  yearly. 

against 

hocv.  Of  late  two  cases  have  occurred  applicable  to  this ; 

one  Doe  dem.  Earl  of  Shrewsbury  v.  Wilson  {a)^  where 
the  power  of  leasing  under  a  private  act  contained  the 
clause,  "  so  as  upon  all  and  every  such  lease  and  leases, 
there  be  reserved  and  made  payable  yearly,  during  the 
continuance  thereof,  the  usual  and  accustomed  yearly 
rents,  boons,  and  services,  &c."  A  lease  was  made  in 
1785  under  this  power,  reserving  the  rent  half-yearly. 
It  appeared  that  in  1708  a  lease,  and  in  1756  another 
lease,  had  been  made  of  the  same  premises,  in  which 
the  rent  was  reserved  half-yearly,  and  amongst  other 
objections  made  to  the  lease  of  1785,  one  was,  that  the 
rent  was  reserved  half-yearly,  whereas  by  the  power  it 
ought  to  have  been  reserved  only  once  a  year.  The  Court 
held  the  lease  to  be  sufficient;  but  the  principal  ground 
on  which  they  decided  was,  that  the  former  leases  which 
were  admitted  in  evidence,  made  the  rent  payable  half- 
yearly,  and  the  lease  of  1785  mentioned  the  usual  and 
accustomed  yearly  rent ;  and,  therefore,  that  case  does  not 
assist  the  construction  that  is  to  be  put  upon  the  present 
leasing  power,  as  to  whether  the  reservation  in  the  lease 
t)f  1756,  as  to  the  times  of  payment,  is  to  be  observed,  any 
further  than  the  general  remark  of  Lord  Chief  Justice 
Abbott,  that  the  usual  and  accustomed  yearly  rent  means 
the  yearly  rent  of  so  many  pounds  by  so  many  half- 
yearly  or  quarterly  payments  in  the  year.  It  is  to  be 
observed  that  he  and  Mr.  Justice  Bayley  differ  in  their 
opinions  as  to  a  rent  being  made  payable  once  a  year ; 

(a)  5B.^  Aid.  S6S. 

the 
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the  former  saying  it  is  not  beneficial  to  the  landlord,  and  1835. 
the  latter  that  it  is  more  beneficial  to  the  successor.  ^  ' 

Doe  dem. 

In  Doe  dem.  Harries  v.  Morse  {a)  the  leasing  power,  Douglas 

against 

in  a  marriage  settlement  in  1777,  provided  that  there  Locr. 
should  be  reserved  by  half-yearly  payments  the  best  and 
most  improved  yearly  rents.  In  1783  a  lease  was 
made,  reserving  the  rent  at  the  feast  of  St-  Philip  and 
St,  James  (1st  Mai/),  and  St.  Michael  (29th  September). 
The  Court  held  the  lease  void  (besides  other  reasons), 
because  the  half-yearly  payments  ought  to  have  been  on 
usual  days  of  payment,  and  that  it  required  a  division 
of  the  rent  as  near  as  may  be  into  two  equal  half-yearly 
payments,  which  this  did  not;  one  interval  being  one 
hundred  and  fifty-one  and  the  other  two  hundred  and 
fourteen  days,  though  the  usage  of  the  country  might 
make  a  different  division.  In  this  case  of  Doe  dem. 
Harries  v.  Morse  {a)  Mr.  Baron  Bayley  says,  the  tenant 
for  life  is  not  to  throw  on  the  remainder-man,  without 
his  sanction,  the  uncertainty  of  the  chances  which  may 
turn  out  to  his  prejudice. 

Amongst  all  these  conflicting  authorities,  it  is  very 
difficult  to  come  to  a  conclusion  on  this  part  of  the 
case:  it  is  not  however  necessary  to  do  so,  because 
there  is  another  ground  upon  which  we  are  enabled  to 
give  judgment. 

Another  objection  is,  that  the  lease  of  1756  gives  a 
power  of  re-entry  if  the  rent  be  in  arrear  twenty-one 
days,  whereas  the  leases  of  ISO-i  and  1820  give  the 
right  of  entry  after  twenty  days :  the  latter  provision  is 
more  beneficial  to  the  remainder-man. 

Another  objection  is,  that,  in  the  lease  of  1756,  the 


(a)  4  Tyrw.  185.    S.  C  2  Cro.  ^  M.  247* 
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1835.  right  of  entry  is,  if  there  be  no  "  overt'^  distress  on  the 
j^^^"^  premises,  which  word  "  ox)ert "  is  omitted  in  the  two 
Douglas     leases  of  1804?  and  1820.    But  we  think  that  this  is  not 

against 

Loer.  a  valid  objection:  the  law  recognises  a  difference  be- 
tween a  j^owwc^  overt  and  a  pound  covert;  but,  as  to  a  dis- 
tress, the  law  does  not  affix  any  meaning  to  the  word 
overt.  Is  overt  to  be  confined  to  what  may  be  seen  by 
walking  over  the  lands  and  farm-yard,  without  going 
into  any  inclosed  buildings  ?  or  does  it  extend  to  what 
may  be  seen  by  opening  the  outer  doors  of  a  house  or 
other  buildings  ?  or  what  may  be  seen  by  opening  inner 
doors?  or  by  opening  cupboards,  chests,  and  boxes, 
which  are  not  concealed,  and  have  no  locks  ?  or  various 
other  shades  of  being  less  overt  ?  So  many  opinions 
may  be  formed  about  the  extent  of  the  meaning  of  the 
word,  that  we  cannot  attribute  any  legal  meaning  to  it. 

As  to  the  heriots :  under  ecclesiastical  leases,  though 
heriots  should  have  been  reserved  under  former  leases, 
it  appears  their  omission  forms  no  ground  of  objection 
to  a  new  lease,  because  it  is  only  rent  which  is  men- 
tioned in  the  statute :  but,  under  the  power  now  in  ques- 
tion, heriots  were  reserved  in  1756,  and,  consequently, 
the  ancient  reservations  made  in  the  new  leases  must  be 
heriotable.  The  heriots  are  different  in  all  the  three 
leases.  Under  that  of  1756  it  is  the  best  goods  of 
William  Frost,  or  such  person  as  shall  be  in  possession 
of  the  premises:  under  that  of  1804  it  is  the  best 
goods  of  John  Lock:  under  that  of  1820  it  is  the  best 
goods  of  the  person  or  persons  who,  for  the  time  being, 
shall  be  tenant  or  tenants  in  possession  of  the  premises. 
We  by  no  means  say  that  the  lease  of  1804  is  objection- 
able; for,  as  the  payment  of  these  heriots  (should  the 
heriot  reserved  be  refused)  can  only  be  enforced  by 

distress 
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distress  or  action,  as  it  is  not  a  heriot  by  ancient  tenure  1835. 
or  custom,  but  only  by  deed  (Edwards  v.  Moseleu  {a)  ),     ^  ~" 

•'  ^  UoE  dem. 

a  distress  may  be  made  of  the  best  beast  of  John  Lock^  if  Douglas 

against 

alive,  or,  should  he  be  dead,  or  have  parted  with  the  Lock. 
premises,  what  was  his  best  beast.  But  the  lease  of  1820 
is,  in  effect,  the  same  as  that  of  1756;  and  the  only 
reason  of  omitting  the  name  in  that  of  1820,  to  corre- 
spond with  that  of  William  Frost  in  that  of  1756,  seems 
to  be,  that  the  lessee  in  that  of  1820  was  not  one  of  the 
lives;  whereas,  in  that  of  1756,  William  Frosty  who  was 
the  lessee,  was  also  one  of  the  lives. 

As  to  the  reservation  of  suit  to  the  mill,  the  difference 
is,  that  in  the  lease  of  1756  the  lord  of  the  manor  is 
mentioned ;  and  in  the  other,  the  owner  of  the  inhcr 
ritance ;  that  can  make  no  difference. 

To  the  reservation  of  suit  of  court  no  objection  is, 
made. 

The  rent,  heriots,  suit  of  mill,  and  suit  of  court,  are 
the  only  things  which,  according  to  the  legal  sense  and 
meaning  of  the  word,  are  reservations.  For  we  are  of 
opinion,  that  what  relates  to  the  privilege  of  hawking,^ 
hunting,  fishing,  and  fowling,  is  not  either  a  reservation 
or  an  exception  in  point  of  law;  and  it  is  only  a  privilege 
or  right  granted  to  the  lessor,  though  words  of  reserva-t 
tion  and  exception  are  used.  And  we  think,  that  what 
relates  to  the  wood  and  the  underground  produce  is 
not  a  reservation,  but  an  exception.  Lord  Coke,  in  his 
Commentary  on  Littleton,  47  a.,  says,  "  Note  a  diversity 
between  an  exception  (which  is  ever  of  part  of  the 
thing  granted,  and  of  a  thing  m  esse),  for  which,  exceptis, 
salvo,  prceter,  and  the  like,  be  apt  words ;  and  a  reserv- 

(a)  Willes,  192. 

3  C  2  atipi^ 
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1835.  ation  which  is  always  of  a  thing  not  in  esse,  but  newly 
^    7~      created  or  reserved  out  of  the  land  or  tenement  demised." 

Doe  dem. 

Douglas      In  Skeppard's  Touchstone,  p.  80.  "  A  reservation  is  a 

against 

Lock.  clause  of  a  deed  whereby  the  feoffor,  donor,  lessor, 
grantor,  &c.  doth  reserve  some  new  thing  to  himself 
out  of  that  which  he  granted  before:"  and,  afterwards, 
"  This  doth  differ  from  an  exception,  which  is  ever  of 
part  of  the  thing  granted,  and  of  a  thing  in  esse  at  the 
time;  but  this  is  of  a  thing  newly  created  or  reserved 
out  of  a  thing  demised  that  was  not  in  esse  before ;  so 
that  this  doth  always  reserve  that  which  was  not  before, 
or  abridge  the  tenure  of  that  which  was  before."  And 
afterwards,  "  It  must  be  of  some  other  thing  issuing,  or 
coming  out  of  the  thing  granted,  and  not  a  part  of  the 
thing  itself,  nor  of  something  issuing  out  of  another 
thing."  And  afterwards,  "  If  one  grant  land,  yielding 
for  rent,  money,  corn,  a  horse,  spurs,  a  rose,  or  any 
such  like  thing ;  this  is  a  good  reservation :  but  if  the 
reservation  be  of  the  grass,  or  of  the  vesture  of  the 
land  or  of  a  common,  or  other  profit  to  be  taken  out  of 
the  land;  these  reservations  are  void."  In  Brooke^ s 
Abridgment,  title  Reservacion,  pi.  46.,  it  is  said,  that  if 
a  man  leases  land,  reserving  common  out  of  it,  or  the 
herbage,  grass,  or  profits  of  the  land  demised,  this  is  a 
void  reservation,  for  it  is  parcel  of  the  thing  granted, 
and  is  not  like  where  a  man  leases  his  manor  and  the 
like,  except  White  Acre,  for  there  the  acre  is  not 
leased ;  but  here  the  land  is  leased ;  therefore  the  reserv- 
ation of  the  herbage,  vesture,  or  the  like,  is  void.  It 
must  be  observed,  however,  that,  though  in  Co.  Lit, 
47.  a.  the  distinction  between  a  reservation  and  an  ex- 
ception is  pointed  out,  yet  in  page  143  a.,  speaking  of 
the  word  j^eservation,  Lord  Colce  says,  "  Sometime  it 

hath 
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hath  the  force  of  saving  or  excepting.    So  as  sometime  1835. 
it  serveth  to  reserve  a  new  thing,  viz.  a  rent,  and  some- 

Doe  dem. 

time  to  except  part  of  the  thing  in  esse  that  is  granted."  Douglas 
He  does  not,  however,  go  on  to  illustrate  that  position  ;  Lock*? 
and  as,  only  two  pages  before,  in  142  a.,  he  had  said  to 
the  same  effect  as  he  had  done  in  the  former  reference 
in  47  a.,  that  "  a  man  upon  his  feoffment  or  conveyance 
cannot  reserve  to  him  parcel  of  the  annual  profits  them- 
selves, as  to  reserve  the  vesture  or  herbage  of  the  land 
or  the  like,  for  that  should  be  repugnant  to  the  grant," 
we  cannot  take  this  lano;uaffe  of  Lord  Coke  in  143  a.  as 
identifying  an  exception  and  a  reservation. 

There  are,  however,  some  cases  reported,  where,  in 
the  language  of  the  Court,  the  word  "  reserve "  is 
treated  as  meaning  "exception,"  as  m  Dyer^  19  a.  (a). 
That,  however,  is  only  general  language ;  and  it  does 
not  make  them  the  same  in  point  of  law.  In  the  very 
late  case  of  Fancy  v.  Scott  (b),  the  defendant  pleaded 
that  the  plaintiff  was  tenant  to  the  defendant  of  the 
close  in  which  &c.,  subject  to  a  reservation  to  defendant 
of  all  pits  in  the  close,  with  liberty  to  carry  away  the 
produce  of  the  pits;  and  Mr.  Justice  Bayleij  said  it  was 
not  a  reservation,  but  an  exception,  and  held  the  plea 
bad ;  and  the  counsel  for  the  defendant  did  not  further 
press  the  argument. 

It  may  be  said,  however,  that,  if  the  person  who  creates 
the  power  uses  the  word  reserving"  in  such  a  way  as 
to  make  an  exception  a  reservation,  it  must  be  so  taken ; 
but  we  think  not  necessarily.  Powers  in  many  respects 
are  construed  so  very  strictly,  that  they  must  be  so 
throughout. 


(a)  PI.  1 10.  {b)  2  Man.  ^  By.  S35. 

3  C  3  But, 
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1835.  But,  besides,  it  is  not  neeessarily  to  be  taken  that 

what  relates  to  the  wood  and  underground  produce  is 

Doe  dem.  ^  .  . 

Douglas     a  reservation ;  there  are  other  legal  reservations,  besides 

against  •  r     i  t  •  i 

Lock.  rent,  to  satisfy  the  words  "  rent  ana  reservations ;  ana 
when  the  testator,  in  the  lease  of  1756,  mentions  wood 
and  underground  produce,  he  says  exce-pt  and  always 
reserved  out  of  this  prese?it  demise  and  grant,  all,  &c. ; 
and  therefore  if,  in  point  of  law,  the  matters  are  the 
subject  of  exception,  they  must  be  applied  to  the  legal 
term  used.  And  in  The  Earl  of  Cardigan  v.  Armitage  («), 
where  Sir  Thomas  Danhy  enfeoffed  the  Earl  Sussex-  of 
certain  closes,  except  and  always  reserved  out  of  the  said 
feoffment  to  the  said  Sir  Thomas  all  the  coals  in  all  or 
any  of  the  said  lands,  together  with  frfee  liberty  to  sink 
and  dig  pits,  &c.,  Mr.  Justice  Bayley,  in  delivering 
the  judgment  of  the  Court  upon  the  pleadings,  says, 
this  constituted  an  exception;  and  he  states  the  dis- 
tinction between  an  exception  and  a  reservation,  and  then 
he  goes  on  to  point  out  the  effect  of  an  exception  upon 
the  statement  in  the  pleadings. 

Upon  all  these  authorities,  we  are  of  opinion  that  what 
is  said  as  to  the  wood  and  underground  produce  is  not 
a  reservation,  but  an  exception  and  then  it  will  be  ne- 
cessary to  consider  what  effect  this  has  upon  the  lease. 

The  mines,  quarries,  &c.  need  not  be  considered,  be- 
cause the  lease  of  1820  is,  though  not  precisely  in  words, 
,yet  in  substance,  conformable  to  the  lease  of  1756; 
though,  if  it  had  stood  upon  the  lease  of  1804  alone,  it 
anight  have  been  questionable. 

In  the  lease  of  1756  the  exception  is,  of  all  and  all 
manner  of  timber  trees,  and  trees  likely  to  prove  timber. 


(a)  2B.  <^  a  197. 
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In  the  two  other  leases  of  1804  and  1820,  it  is,  all  1835. 
timber  trees,  bodies  of  pollard  and  other  trees  whatsoever. 

Doe  dem. 

By  the  lease  therefore  of  ]  756,  the  entire  timber  trees  and  Dougkas 

.      ,  against 

trees  likely  to  prove  timber  are  excepted,  whereas,  m  the  Look. 
other  leases,  the  entire  timber  trees  are  excepted,  but  only 
the  bodies  of  trees  likely  to  prove  timber;  leaving  there- 
fore the  upper  part  of  these  trees,  from  which  lops,  tops, 
and  boughs  might  be  taken,  unexcepted :  but  then,  in 
lieu  of  that,  in  the  other  two  leases  the  bodies  of  pollard 
and  all  other  trees,  including  all  such  other  trees  as  are 
not  likely  to  prove  timber,  are  excepted :  and  one  would 
say  that,  in  most  cases,  the  remainder  man  would  be  a 
gainer  by  such  substitution  ;  but  we  cannot  say  so  on  any 
legal  principle,  and,  therefore,  that  cannot  be  acted  upon* 
Under  the  terms  of  the  lease  of  1756,  the  remainder- 
man would  have  a  right  to  cut,  take,  and  carry  away  the 
tops,  and  boughs,  and  shrouds  likely  to  become  timber, 
which  he  now  loses  ;  but,  though  he  loses  that  right,  the 
lessee  has  no  general  right  to  do  so;  the  right  he  has 
is,  to  have  the  benefit  of  those  tops  for  fruit  and  shade, 
and  he  has  also  a  right  to  take  them  for  certain  descrip- 
tions of  repairs. 

A  great  variety  of  cases  have  occurred,  and  several 
distinctions  been  made,  both  formerly  and  in  later  times, 
where  lands  comprised  in  a  power  are  demised  along 
with  other  lands  to  which  the  power  does  not  apply,  or 
where  the  power  is  well  executed  as  to  part,  and  not  as 
to  the  rest;  or  where  part  of  the  lands  only  is  comprised 
in  the  power,  as  far  as  demised  under  former  leases* 
But  this  principle  at  all  events  seems  to  be  established, 
that,  where  lands  are  let  at  an  ancient  rent,  and  where 
the  new  lease  grants  that  which  was  not  anciently 
let,  in  addition  to  what  was  granted  before,  and  Only 
3  C  4  reserves 
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1835.      reserves  tlie  same  rent  that  was  reserved  before,  the 
power  is  badly  executed,  and  the  lease  is  void  for  the 

Doe  dem. 

Douglas  whole. 

Lock.  Even  where  an  additional  rent  is  reserved  where  new 

land  is  added  to  the  old,  the  lease  is  void  for  the  whole ; 
unless,  perhaps,  there  be  a  distinct  reservation  for  the 
new  land,  as  appears  by  Co.  Litt»  44.  b.,  where  it  is  said, 
"  if  twenty  acres  of  land  have  been  accustomably  letten, 
and  a  lease  is  made  of  those  twenty,  and  of  one  acre  which 
was  not  accustomably  letten,  reserving  the  accustomable 
yearly  rent,  and  so  much  more  as  exceeds  the  value  of 
the  other  acre,  this  lease  is  not  warranted  by  the  act,  for 
that  the  accustomable  rent  is  not  reserved,  seeing  part 
was  not  accustomably  letten,  and  the  rent  issueth  out 
of  the  whole."  The  same  rule  is  laid  down  in  Lord 
Mountjoi/s  case  (a) ;  and  also  confirmed  in  the  late  case 
of  Doe  dem,  Bartlett  v.  Rendle  {b).  But,  as  more  dis- 
tincdy  applicable  to  the  present  case,  may  be  cited 
Smith  V.  Bole  (c).  The  prebend  was  usually  let,  with  the 
exception  of  all  crab  trees,  and  such  like  trees,  rendering 
17/.  a  year;  afterwards  another  lease  was  made,  omitting 
the  exception,  at  the  ancient  rent,  and  it  was  resolved 
that  the  lease  was  void ;  "  for  there  being  more  let  than 
was  anciently,  the  trees  and  the  profits  of  the  trees, 
and  the  soil  itself,  is  excepted  by  this  exception,  so  as 
every  successor  cannot  have  the  benefit  of  boughs  and 
fruits  yearly  renewing;  and  the  soil  itself  whereupon 
they  grow  is  excepted :  but  by  this  new  lease,  the  trees 
and  profits  are  let  and  the  soil  itself;  and  so  more 
being  let  than  anciently,  it  is  not  within  the  statute  of 
32  Hen.  8. :  and  it  is  void  by  the  statute  of  13  Eliz.,  for 


(o)  5  Rep.  5  b. 


(6)  SM.  ^S.  99. 


(c)  Cro.  Jac.  458. 

it 
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it  is  not  the  ancient  rent,  where  there  be  more  let  than  1835. 
was  before."   The  same  case  is  also  reported  in  3  Bulst. 

Doe  dem. 

290.;  but  it  is  not  there  stated  that  the  new  lease  was  at  Douglas 

against 

the  same  rent.  In  note  [261.]  to  Hargrove  and  Butler's  Lock. 
Co,  Litt,  44.  b.,  a  prebendary  makes  a  lease  for  years, 
reserving  the  running  of  a  colt,  rendering  rent.  A  new 
lease,  rendering  the  same  rent,  without  reserving  the 
running  of  a  colt,  adjudged  good,  because,  quoad  this,  it 
is  neither  a  reservation  nor  exception.  But  if  lease  be 
of  a  manor,  except  the  woods,  rendering  rent,  and  after 
the  expiration  of  it  there  is  a  new  lease  rendering  the 
same  rent  without  such  exception,  the  second  lease  is 
bad:  T.  18.  Jac,  B.  R.,  case  of  precentor  of  PauVs^ 
Hale's  MSS. 

There  is,  however,  a  case  in  Ventris's  Reports^  How  v. 
Whitfield  (a),  which,  if  it  were  to  be  held  as  law,  might 
seem  to  affect  the  generality  of  this  proposition.  A 
power  given  to  the  lessee  and  his  assigns  to  let  leases  {b) 
for  twenty-one  years,  rendering  the  ancient  rents,  and 
the  assignee  made  a  lease  of  the  lands  inter  alia,  at  the 
rent  of  six  shillings  a  year,  which  was  the  ancient  rent. 
As  to  reserving  the  rent  proinde,  the  Court  said,  that 
it  might  be  intended  that  the  inter  alia  comprehended 
nothing  but  such  things  out  of  which  a  rent  could  not 
be  reserved;  and  then  the  six  shillings  was  reserved 
only  for  the  five  acres.  However,  the  proinde  might 
be  reasonably  referred  only  to  the  five  acres,  and  not  to 
the  inter  alia,  and  that  a  distinct  reservation  of  the  six 
shillings  might  be  for  five  acres.  But  in  the  report  of 
the  same  case,  Sir  Thomas  Jones,  110.,  it  is  said  the 
Court  thought  this  to  be  a  good  exception ;  and  the 

(a)  1  Vent,  338,  S39.  (6)  Of  a  close  containing  five  acres. 

defendant. 
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1835.      defendant,  perceiving  the  opinion  of  the  Court  as  to 
Do~~dem  great  point  (a),  consented,  upon  payment  of  costs^ 

Douglas     that  judgment  should  be  given  for  the  plaintiff. 

against 

Lock*  The  case  is  also  reported  in  2  Shower,  57.,  where  it 

appears  to  have  been  argued  on  another  point;  and 
Jones  and  Pemherton  Justices  seemed  to  have  enter- 
tained different  opinions :  and  the  case  as  reported  in 
Venfris,  it  should  seem,  cannot  be  relied  upon. 

A  question,  however,  may  arise,  as  to  this  exception^ 
whether  the  lops  of  the  trees  are  demised  at  all,  or 
whether  there  is  not  a  mere  privilege  vested  in  the 
lessee,  by  virtue  of  the  demise,  to  take  the  lops  and 
shrouds  of  the  trees  likely  to  prove  timber  for  repairs 
and  fuel ;  and  then,  if  they  be  not  demised,  the  ancient 
rent  may  be  said  to  be  reserved  for  the  rest  which  is' 
really  demised.  But  we  are  of  opinion  that  the  tops  of 
the  trees  likely  to  prove  timber  are  demised.  By  a 
general  demise  of  lands  on  which  there  are  timber  trees, 
without  any  exception,  the  timber  trees  are  demised  as 
well  as  the  lands.  It  is  true  that  the  lessee  has  not  the 
same  extent  of  interest  that  he  has  in  the  lands ;  he  has 
only  a  particular  interest  and  a  special  property  in 
them,  and  is  only  entitled  to  the  mast  and  fruit,  &c., 
and  shade  of  the  trees,  and  may  also  take  them  for 
repairs  and  fuel  (subject,  as  to  fuel,  to  some  observa- 
tions), and  the  lessor  has  the  general  ownership,  rights 
and  inheritance ;  and,  if  they  become  disannexed  from 
the  inheritance,  the  lessor  shall  have  them :  and,  in  the 
report  of  Pomfret  \.  Roycrqft{b),  Mr.  Justice  Twisden 
says,  at  the  end  of  the  case,  which  was  as  to  the  use  of  a 
pump,  that  "  he  conceived,  that  if  the  lessor  cuts  down 


(«)  A  different  point,  not  noticed  here. 


{h)  1  rm?.44. 

trees 
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trees  growing  upon  the  land  demised,  no  covenant  lies,  1835. 
yet  the  trees  are  demised  with  the  rest." 

Doe  dem. 

The  same  rule  would  hold  as  to  the  tops  of  trees.  We  Douglas 

1  •  1    •  -11  II*  c  against 

do  not  thmk  it  material  whether  a  rent  could  issue  out  or  Lockv 

them  ;  they  form  along  with  the  lands  one  entire  subject 

of  demise.    These  lops  and  shrouds  may,  perhaps,  be 

considered  as  amongst  the  de  minimis,  but  that  is  not 

so ;  they  may,  in  some  cases^  be  of  such  value  as  may 

be  worth  attending  to,  and  the  want  of  power  to  cut 

them  is  a  prejudice  to  the  inheritance,  and  the  right  to 

cut  lops,  tops,  and  shrouds  appears  in  several  instances 

to  have  been  the  subject  of  inquiry:  and  it  may  be 

observed,  as  to  this,  that,  if  the  whole  of  the  trees  likely 

to  prove  timber  are  excepted,  the  lessor  and  other 

future  owners  of  the  inheritance  may  cut  both  bodies, 

lops,  and  tops  when  they  please ;  but  if  only  the  bodies 

are  reserved,  they  could  not  cut  the  bodies  down,  for 

they  could  not  do  so  without  also  cutting  down  the 

tops,  and  as  to  which  they  would  have  no  right  to  do 

so,  because  the  lessee  would  have  an  interest  in  them 

for  repairs  and  fuel,  and  for  the  fruit  and  shade  for 

his  cattle. 

We  are  therefore  of  opinion,  that,  as  the  exception 
in  the  lease  of  1756  as  to  the  wood  is  larger  than  in 
those  of  1804?  and  1820,  the  premises  cannot  be  taken 
to  have  been  demised  at  the  ancient  rent,  and  that, 
therefore,  both  the  latter  leases  are  void  on  that 
ground. 

It  becomes,  therefore,  unnecessary  to  consider  what 
effect  the  other  leases  would  have  had ;  if  the  point 
had  been  to  be  considered,  it  would  have  been  im- 
possible for  the  Court  to  have  decided  on  the  effect  of 
such  a  mass  and  variety  of  matter,  and  it  must  have  gone 

to 
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1835.  to  a  jury.  It  may,  however,  be  remarked  that,  in  the 
DoTdem  ^lause  in  the  power  which  says  the  leases  are  to  be 
Douglas     Conformable  to  other  leases  in  the  parish,  there  is  the 

against 

Lock.  word  reservations ;  and  it  might  be  said  to  be  necessary 
to  inquire  what  the  reservations  were  in  other  leases; 
but,  in  our  view  of  the  case,  reservations  do  not  affect 
the  decision  of  the  case,  and  if  they  had,  the  word  re- 
servations would  be  held  to  be  other  and  different  ones 
than  the  ancient  reservations  under  leases  of  the  same 
premises. 

There  must  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


Saturday,        Samuel  and  Phillips  agaifist  Cooper  and 

January  81st. 

Levey. 


'J^HIS  was  an  action  for  work  and  labour,  for  com- 
mission, and  on  money  counts.  The  cause  coming 
on  for  trial  at  Guildhall  {February  1833),  a  verdict  was 
taken  for  the  plaintiffs,  subject  to  the  award  of  a 
barrister,  to  whom  all  matters  in  difference  in  the  said 
cause  between  the  plaintiffs  and  defendants  were  re- 
ferred, to  order  and  determine  what  he  should  think 
fit  to  be  done  by  the  parties  respecting  the  matters 
in  dispute.     The  arbitrator  awarded  as  follows :  — 


A  cause,  and 
all  matters  in 
difference 
therein  between 
the  plaintiffs 
and  defendants, 
were  referred 
to  a  barrister, 
who  stated  in 
hisaward  that 
the  plaintiffs 
had  claimed 
certain  sums 
before  him  as 
matters  in  dif- 
ierence  in  the 
cause,  but  that 
he,  by  his  said 

a  vard,  declared  and  determined  them  not  to  be  so ;  and  he  then  awarded  as  to  other 
matters,  in  respect  of  which  he  gave  a  verdict  to  the  plaintiffs. 

On  motion  to  set  aside  the  award  as  not  being  final,  it  appeared,  by  affidavit,  that,  upon 
the  above  sums  being  claimed,  on  the  reference,  by  the  plaintifl's  (who  had  specified  them 
in  tl  sir  particular  of  demand),  the  defendants  objected  that  they  were  not  matters  in  differ- 
ence, nor  within  the  arbitrator's  authority,  part  of  them  being  recoverable,  if  at  all,  in 
equity  and  not  at  law,  and  part  being  claimable  against  one  only  of  the  defendants  :  where- 
upon, the  plaintiffs  abandoned  their  present  demand  as  to  these. 

Held,  that  the  award  was  bad,  for  not  deciding  upon  all  the  matters  in  difference 
referred. 

Whereas 
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"  Whereas  the  said  plaintiffs  have  claimed  upon  the  1835. 
said  reference  before  me  that  four  several  checks,  that 

SAMtrEL 

is  to  say  (describing  four  checks  for  50/.  each),  and  against 

COOPKR. 

the  sums  of  money  secured  by  the  said  checks  re- 
spectively, or  paid  in  respect  thereof,  were  matters  in 
difference  in  the  said  cause ;  now  therefore  I  do  declare 
and  determine  that  they  are  not  matters  in  difference, 
and  that  neither  of  them  is  a  matter  in  difference  in  the 
said  cause :  and  whereas  on  or  about  &c.,  a  certain 
agreement  was  made  between  the  said  plaintiffs  and  the 
said  defendants,  whereby  the  said  defendants  engaged 
that  the  amount  of  sundry  hosiery,  sixty-four  puncheons 
of  rum,  and  twenty-nine  pipes  of  geneva,  to  be  con- 
signed to  New  South  Wales^  and  amounting  to  1584/., 
less  the  freight,  208/.,  to  be  paid  by  the  said  de- 
fendants," &C.,  "  should  be  remitted  to  the  said  plain- 
tiffs, with  the  half  amount  of  profit  arising  on  the 
sale:"  "and  whereas  the  said  plaintiffs  have  claimed 
upon  the  said  reference  that  the  profits  arising  on  the 
said  sale  and  transaction  were  a  matter  in  difference  in 
the  said  cause,  I  do  further  declare  that  the  said  profits 
are  not  a  matter  in  difference  in  the  said  cause,  but  I 
have  treated  the  price  of  the  said  goods  as  a  matter  in 
difference  in  the  said  cause."  And  the  arbitrator  awarded 
that  there  was  due  to  the  plaintiffs,  in  respect  of  the 
matters  in  difference  in  the  cause  between  the  said 
parties,  12,929/.,  for  which  sum  he  directed  a  verdict  to 
be  entered. 

Sir  John  Campbell  in  this  term  {January  27th)  moved 
for  a  rule  to  shew  cause  why  the  award  should  not  be 
set  aside,  on  the  ground  that  it  was  not  final.  The 
affidavits  upon  which  he  moved  stated,  "  that  the  profits 

arising 
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1835.      arising  upon  the  hosiery,  geneva,  and  rums  in  the  said 

^  award  mentioned,  as  well  as  the  principal  sum  in  respect 

against  thereof  in  the  said  award  mentioned,  were  by  the  plain- 
Coo  per. 

tiffs  debited  to  and  charged  against  the  said  defendant, 
and  composed  part  of  the  particulars  of  demand  in  this 
action,  and  of  the  claim  against  the  defendants  carried  in 
before  the  arbitrator,  and  was  insisted  upon  by  the  plain- 
tiffs before  him  to  be  due  and  owing  to  them  by  t 
defendants,  and  a  matter  in  difference  in  this  cause;  and 
that  the  plaintiffs  still  claim  the  profits  aforesaid  to  be  due 
and  owing  to  them  by  the  said  Daniel  Cooper  as  surviv- 
ing partner  of  the  said  firm  of  Cooper  and  Lfvey,^^  It 
was  also  stated  that  the  four  sums  of  501.  were  debited  to 
the  defendants  by  the  plaintiffs,  and  formed  part  of  their 
particulars  of  demand,  and  of  the  claim  insisted  upon 
by  them  before  the  arbitrator,  and  were  a  matter  in  dif- 
ference in  the  cause.    Sir  J.  Campbell  contended  that  the 
arbitrator  ought  to  have  determined  whether  the  de- 
fendants were  liable  to  the  plaintiffs  upon  these  items 
or  not;  that  these  were  in  fact  matters  referred,  and 
that  the  arbitrator  could  not  exclude  them  from  con- 
sideration by  finding  that  they  were  not  in  dispute. 
[^Littledale  J.    Some  one  must  determine  whether  they 
are  so  or  not;  and  with  whom  does  the  decision  rest?] 
With  this  Court. 

The  Court  granted  a  rule  nisi.  An  affidavit  was 
made  in  opposition,  stating,  among  other  things,  that 
although  the  four  sums  of  50^  were  claimed  by  the 
plaintiffs  on  the  reference,  the  defendants'  counsel  ob- 
jected before  the  arbitrator  that  those  sums,  or  any 
question  relating  thereto,  were  not  matters  in  difference 
in  the  cause,  nor  within  the  authority  of  the  arbitrator, 
inasmuch  as  the  sums  were  not  advanced  to  or  on  the 

credit 
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credit  of  the  defendants  jointly,  but  to  and  on  the  credit 
of  Levey^  whereupon  it  was  admitted  by  the  plaintiffs* 
counsel  that  those  sums  were  not  a  matter  in  difference 
as  between  the  parties  in  the  present  cause,  and  the  de- 
mand as  to  them  was  abandoned  as  a  demand  in  this 
cause,  it  being  agreed  on  all  hands  that  the  only 
matters  in  difference  in  this  cause  were  matters  in 
which  the  defendants  were  liable  jointly.  The  affidavit 
further  stated,  as  to  the  profits  on  the  sale  of  goods, 
that  the  defendants'  counsel  also  objected  before  the 
arbitrator  that  these  were  not  a  matter  in  difference  in 
the  cause,  nor  within  the  arbitrator's  authority,  and 
could  be  recovered  only  by  bill  in  equity;  which  ob- 
jection, being  discussed,  was  held  good  by  the  arbi- 
trator, and  the  claim  as  to  the  said  profits  was  abandoned, 
as  a  demand  in  this  action.  In  this  term  (January  SOih), 

Sir  F.  Pollock,  Attorney-General,  Kelly,  and  Martin 
shewed  cause  (a).  The  arbitrator,  by  awarding  that 
the  several  sums  in  question  were  not  matters  in  diflfer- 
ence  in  the  cause,  has  substantially  awarded  that  no 
recovery  for  them  can  be  had  in  this  action,  which  is 
a  finding  for  the  defendants  as  to  so  much.  It  is  as  if 
he  had  said,  for  instance,  as  to  the  sums  of  50/.,  "  this 
is  a  good  claim  against  one  of  the  defendants,  but  not 
against  the  two  jointly."  There  can  be  no  question  that 
the  matters  were  brought  before  the  arbitrator,  and  they 
were  decided  by  him.  The  defendants  are  protected 
as  to  these  sums  for  the  future,  for  they  will  be  entitled 
to  say,  that  if  the  plaintiffs  had  had  any  joint  demand 
respecting  them  they  would  have  insisted  on  it,  and, 

(a)  Before  Lord  Z>enmert  C.  J.,  Litlledale,  Williams,  and  Coleridge  Js. 

therefore, 


1835. 


Samuel 
against 
Cooper, 
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therefore,  that  it  has  been  settled  by  the  award :  Dunn 
V.  Murray  {a).  A  party  who  sues  for  less  than  he 
knows  to  be  recoverable  in  that  action,  cannot  after- 
wards sue  for  the  sum  omitted:  Lord  Bagot  v.  WiU 
Hams  {b).  Besides,  here  the  defendants  themselves  ob- 
jected that  the  items  were  not  matters  in  difference  in 
the  cause,  and  acquiesced  in  the  arbitrator's  ruling  in 
favour  of  their  objection. 

Sir  John  Campbell  and  Maule,  contra.  First,  these 
sums  were  matters  in  difference  in  the  cause :  for  they 
were  in  the  particular  of  demand,  and  were  claimed 
before  the  arbitrator ;  and  they  are  within  the  scope  of 
the  declaration.  If  these  had  been  the  only  sums  in 
the  particular,  it  is  clear  the  award  must  have  decided 
upon  them ;  and,  if  so,  it  ought  to  have  decided  upon 
them  in  the  present  case.  Then,  has  that  been  done 
which  would  enable  the  defendants,  upon  any  future 
controversy,  to  treat  the  question  as  to  these  sums  as  a 
res  judicata?  The  award  does  not  include,  but  ex- 
pressly excludes  them.  It  would  not  protect  the 
defendants  against  an  action  hereafter.  Dunn  v.  Mwr- 
ray  (c)  is  not  applicable,  because  there  it  was  evident 
that  the  arbitrator  had  awarded  upon  all  that  the 
plaintiff  brought  before  him :  here  the  contrary  appears. 
In  Lord  Bagot  v.  Williams  (b)  the  plaintiff  waived  a 
part  of  his  demand;  here  the  plaintiffs  urged  it,  but 
without  success.  It  is  consistent  with  the  award  that, 
as  to  some  part  of  the  money  at  least,  there  may  have 
been  an  unexpired  credit  at  the  time  of  commencing  the 
suit.    There  was  no  consent  by  the  defendants  to  the 

(o)  BJB.^C.  780.    4  Mann.  Sc  B.  571 . 

ih)  SB,  4;  a  235.  (c)  9  B.  4;  C.  780.    4  Mann.  4;  R.  571. 

omission 


1835. 


Samuel 
against 
Cooper. 
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omission  of  these  sums  in  the  award;  they  resisted  the  1835. 
claim  of  them,  as  one  which  could  not  be  enforced  in 

Samuel 

this  action,  and  against  these  parties ;  but  they  did  not  against 
give  up  their  right  to  have  an  award  as  to  that  claim ; 
they  could  not  intend  that  it  should  remain  open  to  be 
litigated  in  a  future  action.  And  the  arbitrator,  by  his 
award,  does  in  fact  undertake  to  "  declare  and  deter- 
mine" as  to  these  demands.  If  they  had  not  been  a 
matter  in  difference,  he  could  not,  by  his  finding,  have 
made  them  one ;  nor  can  he,  by  his  finding,  make  them 
otherwise,  if  they  are  a  matter  in  difference. 

Cur,  adv.  mlt. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court  as  follows.  We  have  considered  the  affida- 
vits in  this  case,  and  have  reluctantly  come  to  the  con- 
clusion that  the  rule  must  be  made  absolute.  All  mat- 
ters in  difference  in  the  cause  between  the  parties  were 
referred  to  the  arbitrator,  and  there  were  matters  in 
difference  so  referred  upon  which  he  has  not  decided. 
We  do  not  see  any  means  of  avoiding  the  consequence, 
which  is,  that  the  award  must  be  set  aside. 

Rule  absolute  [a). 

(a)  See  In  the  Matter  of  Robson  and  BaUston,  I  B.  ^  Ad.  723. 


Vol.  n. 
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1835. 


HoLL  and  Bevan  against  Hadley  and  Brown, 
Executrix  and  Executor  of  Nathaniel 
Hadley. 

^SSUMPSIT  for  the  sums  of  1000/  and  300/.,  upon 
the  several  guarantees  after  mentioned.  Pleas,  non 
assumpsit,  and  the  Statute  of  Limitations,  upon  which 
issues  were  joined.  The  plaintiffs  had  a  verdict  for 
1300/.,  subject  to  the  opinion  of  this  Court  upon  the 
following  case. 

The  plaintiffs  were  coal-merchants  in  London,  Before 
March  1818,  the  testator's  son,  a  dealer  in  coals,  had 
been  supplied  by  them  with  coals,  upon  the  credit  usually 
allowed  in  the  trade  to  dealers.  On  the  23d  of  March 
1818,  the  testator  signed  the  following  guarantee: 

"  Gentlemen, — My  son,  Nathaniel  Hadley^  having 
stated  to  me  that  he  has  opened  an  account  with  you, 
and  that  you  are  not  willing  to  supply  him  to  the  ex- 
tent that  he  will  require  without  having  security,  and  in 
consideration  of  your  agreeing  to  give  him  credit  for 

for  the  liquidation  of  his  then  debt,  agreed  to  reserve  to  the  plaintiffs  all  claim  that  they  might 
have  upon  him,  H.,  by  virtue  of  the  former  security,  and  "  to  be  bound  by  the  consequence 
thereof,  if,  at  the  expiration  of  such  period,"  the  plaintiffs  should  not  have  been  paid. 

N.  H.  never  paid  the  debt.  In  April  1824  he  went  to  France,  but  was  occasionally 
in  England,  privately,  and  for  short  periods,  from  that  time  till  1830,  when  he  finally 
returned.  The  plaintiffs  issued  process  against  him  in  June  1826,  and  continued  it  till 
1830,  when  they  arrested  N.H.  upon  it,  on  his  return  to  England.  Soon  afterwards  he 
took  the  benefit  of  the  Insolvent  Debtors'  Act.  In  July  1828,  the  plaintiffs  commenced 
an  action  against  H.,  on  his  guarantees;  that  action  abated  by  his  death  in  1829,  and  in 
June  1829  the  plaintiffs  brought  an  action  upon  the  guarantees  against  his  executors,  who 
pleaded  the  Statute  of  Limitations.    Issue  was  tendered  and  joined  on  that  plea. 

Held,  assuming  that  the  first  guarantee  was  incorporated  with  the  second,  and  that  a 
reasonable  time  must  be  allowed  after  the  expiration  of  the  two  years  for  the  plaintiffs  to 
endeavour  to  obtain  payment  from  H.,  nevertheless  that  the  plaintiffs,  having  allowed 
two  years  to  pass  without  proceeding  against  iV.  after  which  he  went  abroad,  had  at 
all  events  exceeded  such  reasonable  time,  and  were  barred  of  their  remedy  against  H.  by 
the  Statute  of  Limitations  in  July  1828.  Also  that,  independently  of  the  statute,  the 
plaintiffs  ought  to  have  shewn  that  they  had  used  their  utmost  efforts  against  iV.  H.  before 
commencing  this  action ;  which,  upon  their  case,  did  not  appear. 

any 
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any  sum  not  exceeding  1500/.,  for   the  purpose  of  1835. 

enabling  him  to  carry  on  his  business,  I  do  hereby  hold 

myself  liable  to  you  for  a  sum  not  exceeding  lOOOZ.,  against 

Hadley. 

under  this  my  guarantee  for  him  for  that  amount ;  but 
upon  the  express  condition,  that  no  application  shall  be 
made  to  me  on  your  part  for  the  same  sum  of  1000/.,  or 
any  portion  thereof,  but  on  the  failure  of  your  utmost 
efforts  and  legal  proceedings  to  obtain  the  same  from 
him  the  said  Nathaniel  Hadley,  my  son.  I  am,"  &c. 
"  Messrs.  Holl  and  Bevan.** 

The  plaintiffs,  on  the  faith  of  this  guarantee,  supplied 
the  son  with  coals,  and,  on  the  28th  of  March  1819, 
drew  a  bill  on  him,  at  one  month,  for  1500/.,  for  the 
balance  due  to  them  in  respect  of  such  supply,  down 
to  the  preceding  28th  of  February,  when  the  supply 
under  the  first  guarantee  ended.  This  bill  he  accepted, 
and  dishonoured;  but  he  paid  the  plaintiffs  interest 
upon  it  to  the  end  of  1819.  On  the  20th  of  May  1819, 
the  testator  signed  the  following  agreement : 

"  Memorandum  of  an  agreement  entered  into  this 
20th  day,  &c.,  between  Joseph  Holl  and  Paul  Bevan,  of, 
&c.,  coal  merchants,  Nathaniel  Hadley,  the  younger,  of, 
&c.,  coal  merchant,  and  Nathaniel  Hadley,  of,  &c., 
esquire,  as  follows :  Whereas  the  said  J,  H  and  P.  B. 
have  for  some  time  past  supplied  the  said  N,  H,  the 
younger  with  coals,  on  a  credit  of  two  months  from  the 
delivery ;  and  having  been  requested  to  furnish  coals 
to  an  increased  amount,  which  they  have  declined  to  do 
without  having  some  security  for  the  payment  thereof, 
and  accordingly  the  said  N.  H,  the  younger  hath  re- 
quested the  said  N,  H.  to  become  such  security,  v/hich 
he  has  consented  to  do;  and  the  said  N,  H.  doth,  in 
3  D  2  pursuance 
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1835.  pursuance  of  such  consent,  hereby  agree  to  and  with 
jj^^^  the  said  J.  H,  and  P.  B.^  that  he  will  pay  and  discharge 
against  all  such  sums  of  monev  as  may  hereafter  become  due  to 
the  said  J,  H,  and  P.  B.  for  coals  sold  by  them  to  the 
said  N,  H,  the  younger,  to  any  amount  not  exceeding 
the  sum  of  300/.,  in  case  the  said  N.  H.  the  younger 
shall  not  pay  the  same  within  one  month  after  the  ex- 
piration of  the  aforesaid  credit  of  two  months ;  and  the 
said  J.  H,  and  P.  B.  agree  to  give  the  said  N.  H,  a 
further  period  of  three  months  for  making  good  any 
claim  which  they  may  have  to  make  under  this  guaran- 
tee, and  which  shall  be  in  equal  proportions  with 
Caroline  Mary  Hadley{a)  and  Charles  Simpkin,  who 
are  guarantees  for  N,  H,  the  younger;  and  this  guarantee 
shall  by  no  means  vitiate  or  make  void  any  former 
guarantee  given  by  the  said  N.  H.  to  the  said  J,  H,  and 
P.  B, ;  and  the  said  N.  H,  may  get  rid  of  his  respon- 
sibility under  this  guarantee  at  any  time  by  giving 
notice  in  writing  of  such  his  intention  to  the  said  J.  H, 
and  P.  B,^  when  it  shall  wholly  cease  and  become  void 
from  the  time  of  the  delivery  to  them  of  the  said 
notice. 

"  Nathaniel  Hadley" 

After  the  signing  of  this  agreement,  the  plaintiffs 
supplied  Hadley  the  younger  with  coals  till  the  28th  of 
of  October  1*819,  when  they  refused  to  deliver  any  more, 
and  the  supply  under  this  guarantee  ended.  Several  ap- 
plications were  made  to  him  for  payment ;  and,  on  the 
25th  of  Ap'il  1820,  the  following  agreement,  signed 
by  the  testator,  Caroline  Mary  Hadley  and  Charles 
Simpkin^  was  delivered  to  the  plaintifls  : 

(a)  See  Holl  v.  Hadley,  5  JBing.  54. 

"To 
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"  To  Messrs.  Holl  and  Bevan.  1835. 
"  Gentlemen,  —  We  the   undersigned,   N,  H,  the 

Holl 

elder,  C.  M,  and  C  S.^  at  the  request  of  N.  H,  the  against 
younger,  do  hereby  respectively  consent  and  agree,  in 
consideration  of  your  extending  to  the  said  N,  H.  the 
younger  the  period  of  two  years  and  upwards  for  the 
liquidation  and  settlement  of  his  debt  due  to  you  upon 
your  present  settled  account,  to  reserve  to  you  all  right 
^  and  claim  that  you  may  now  have  against  us  by  virtue 
of  the  securities  we  have  heretofore  entered  into  with 
you  on  his  behalf,  and  as  particularized  hereunder, 
and  to  be  bound  by  the  consequence  thereof,  if  at  the 
expiration  of  such  period  your  demand  shall  not  have 
been  fully  discharged ;  such  securities,  however,  not  to 
extend  to  any  transactions  between  yourselves  and 
Mr.  Hadley  ]\imoY^  beyond  the  day  of  the  date  hereof. 
Witness  our  hands  this  25th  day  of  April  1820. 

"  N,  H.       C.  M.  H.       a  S. 

FromiV^  H,  the  elder,  under  date  of  23d  March  1818, 
for  1000/. 

Also  from  the  same,  under  date  of  20th  May  1819, 
for  300/. 

From  C.  M,  H.,  under  date  of  20th  May  1819,  for 
300/. 

"  From  C.  S.,  under  date  of  18th  May  1819,  for  300/." 

The  plaintiffs  afterwards  supplied  Hadley  the  younger 
with  coals,  taking  in  payment  the  testator's  acceptances, 
which  have  since  been  paid.  They  also  occasionally  lent 
money  to  and  discounted  bills  for  Hadley  the  younger. 

In  April  1824,  Nathaniel  Hadley  the  younger  went 
to  Trance,  In  1830  he  returned  finally  to  England, 
and  in  the  meanwhile  was  several  times  in  this  country  ; 

3  D  3  but 
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1835.  but  on  those  occasions  he  did  not  shew  himself  when  he 
~~  came  over,  and  his  stay  was  short.    In  1830  he  was 

HoLr. 

against  arrested  on  process  which  had  been  issued  against  him 
on  the  6th  of  June  1826,  and  continued  on  the  roll  at 
the  suit  of  the  plaintiffs ;  went  to  prison ;  and  was  after- 
wards, in  the  month  of  October  in  that  year,  discharged 
under  the  act  for  the  relief  of  insolvent  debtors.  The 
plaintiffs  commenced  proceedings  against  the  testator  in 
Juh/  1828.  That  action,  however,  having  abated  by 
his  death  on  the  9th  of  March  1829,  the  now  pending 
action  was  commenced  against  the  defendants  as  his 
representatives  on  the  6th  of  June  following.  Upon 
the  transactions  above  stated,  a  large  balance  remained 
unpaid  to  the  plaintiffs  for  coals  delivered  under  the  first 
two  guarantees ;  and  they  claimed  to  recover,  in  respect 
of  such  balance,  the  sums  of  1000/,  and  300/.  from  the 
representatives  of  Hadley  the  testator.  A  copy  of  the 
accounts  transmitted  by  the  plaintiffs  to  Hadley  the 
younger,  and  by  him  to  the  testator,  was  annexed  to  and 
formed  part  of  the  case. 

If  the  Court  should  be  of  opinion  that  the  testator 
in  his  lifetime  was  liable  to  pay  the  plaintiffs  the  whole 
or  any  part  of  the  said  1300/.,  and  that  their  remedy 
against  the  defendants  was  not,  on  the  6th  of  June  1829, 
barred  or  discharged  in  any  manner,  the  verdict  was  to 
stand  for  its  present  amount,  or  be  entered  to  the  ex- 
tent of  the  testator's  liability ;  but  if  the  Court  should 
hold  that  the  testator  never  was  liable,  or  that  the 
plaintiffs'  remedy  was  barred  or  discharged,  a  nonsuit 
was  to  be  entered.  The  case  was  argued  in  last  Trinity 
term  {a). 

(o)  June  6th  and  9th,  1 834,  before  Lord  JDenman  C.  J. ,  Littledale, 
Taunton,  and  Williams  Js, 

Piatt 
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Piatt,  for  the  plaintiffs.    (A  part  of  the  argument  is  1835. 
omitted,  for  reasons  which  will  appear  from  the  judg- 
ment.)    The  result  of  the  transactions,  as  stated  in  the  against 

Hadley. 

case  and  appearing  by  the  accounts,  is,  that  debts  to 
the  amount  of  1000/.,  to  which  the  first  guarantee  was 
applicable,  and  debts  amounting  to  300/.,  for  which  the 
testator  was  answerable  under  the  second  guarantee, 
remained  unextinguished  at  the  time  of  the  last  agree- 
ment. That  agreement  incorporated  the  condition  of 
the  first  guarantee,  that  the  testator  should  not  be  ap- 
plied to  but  on  failure  of  the  "  utmost  efforts  and  legal 
proceedings"  against  the  son.  And  it  expressly  sti- 
pulated that  the  plaintiffs  should  bring  no  action  against 
Hadley  the  younger  for  any  demand  then  existing,  till 
the  expiration  of  two  years  "  and  upwards "  from  the 
25th  of  April  1820.  The  earliest  period,  therefore,  at 
which  the  Statute  of  Limitations  could  begin  to  run  as 
against  the  testator  would  be  the  25th  of  April  1822. 
'But  Hadley  the  younger  left  England  in  1824,  and  did 
not  return  to  it  for  a  permanent  residence  till  1830.  He 
was  then  arrested  on  process  which  had  been  issued  by 
the  plaintiffs  in  June  1826,  and  regularly  continued  from 
that  year.  In  October,  1830,  he  took  the  benefit  of  the 
Insolvent  Debtors'  Act.  It  was  not  till  then  that  the 
plaintiffs  had  a  complete  right  of  action  on  the  guarantee 
of  April  1820,  coupled  with  that  of  March  1818,  hav- 
ing then  failed  in  their  "  utmost  efforts  and  legal  pro- 
ceedings" to  recover  against  Ha^//^  the  younger.  When 
the  plaintiffs  so  acquired  a  perfect  cause  of  action  against 
the  testator,  and  not  sooner,  the  statute  began  to  run  as 
to  him,  according  to  the  principle  which  has  been  recog- 
nized in  actions  against  attorneys  for  negligence  (a).  If 

(a)  Short  v.  McCarthy,  3  B,  ^  Aid.  G2G.;  Howell  v.  Young,  5  B.  ^  C.  259. 

3  D  4.  so, 
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so,  the  proceedings  against  him  and  the  present  defend- 
ants were  in  time.  A  similar  argument  applies  to  the 
300/.  It  is  observable  that,  by  the  terms  of  the  last 
agreement,  Hadley  the  younger  was  to  be  allowed  two 
years  "  and  upwards that  expression  shews  it  to  have 
been  contemplated  that  the  plaintiffs  should  have  a  rea- 
sonable time  for  endeavouring  to  recover  their  debt  from 
Hadley  the  younger ;  and  their  taking  some  time  for 
that  purpose  was  in  ease  of  the  sureties. 

R.  V.  Richards^  contra.  (The  argument  from  the 
state  of  the  accounts  is  omitted.)  The  supply  in  respect 
of  which  the  present  claim  arises  ended  in  October 
1819.  Allowing  the  plaintiffs  two  years  from  the  exe- 
cution of  the  agreement  of  April  25th,  1820,  still  their 
proceedings  against  the  surety  jwere  not  instituted  in 
time.  This  action  was  not  commenced  till  June  1829. 
The  case  states  that  an  action  was  brought  against  the 
testator  in  1828  ;  but  that,  if  the  plaintiffs  relied  upon  it, 
should  have  been  specially  replied  to  the  plea  of  the 
statute.  The  words  "  and  upwards,"  in  the  last  agree- 
ment, cannot  be  understood  as  making  an  indefinite 
addition  to  the  period  of  two  years ;  and,  besides,  the 
sureties  undertake  to  be  bound,  if,  "at  the  expiration  of 
such  period,"  evidently  meaning  two  years,  the  >  plain- 
tiffs' demand  shall  not  have  been  fully  discharged.  The 
condition  that^  before  suing  the  testator,  the  plaintiffs 
should  have  used  their  utmost  efforts  to  recover  from 
Hadley  the  younger,  must  be  reasonably  construed  ; 
and,  so  construing  it,  the  time  which  elapsed  from  the 
expiration  of  the  two  years  till  the  commencement  of  the 
period  of  six  years  before  the  bringing  of  this  action, 
was  more  than  sufficient.    In  an  action  against  a  surety 

it 
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it  must  be  taken  that  the  legal  proceedings  against  the 
principal  were  to  be  instituted  as  and  when  the  debts 
became  payable.  The  plaintiffs  might  have  sued  Hadley 
the  younger  before  he  went  abroad ;  and  the  statements 
in  the  case  afford  no  sufficient  excuse  for  their  not  suing 
him  afterwards,  and  before  he  finally  returned.  If  at  any 
time  after  the  expiration  of  the  two  years  mentioned  in  the 
last  guarantee  the  plaintiffs  could  have  proceeded  against 
Hadley  the  younger,  they  were  bound  to  do  so  in  justice 
to  the  sureties.  But  if  it  is  answered  that  so  long  as 
he  lived  abroad,  or  until  he  took  the  benefit  of  the  In- 
solvent Debtors'  Act,  the  plaintiffs  could  not  be  said  to 
have  used  their  utmost  efforts,  or  to  have  failed  in  their 
legal  proceedings,  then  the  present  action  is  premature, 
having  been  commenced  before  he  finally  returned  to 
England,  or  was  discharged  under  the  Act.  The  sti- 
pulation as  to  legal  proceedings,  and  efforts  to  be  used 
by  the  plaintiff,  is  not  incorporated  in  the  second  gua- 
rantee; and  therefore  as  to  the  300/.  the  plea  of  the 
Statute  of  Limitations  is  unanswered. 

Platt^  in  reply.  The  plaintiffs  are  not  obliged  to 
contend  that  their  cause  of  action  against  the  testator 
was  incomplete  till  1830.  They  may  insist  that  they 
had  a  sufficient  cause  of  action  in  1826,  when  they 
issued  process  against  Hadley  the  younger,  but  were 
unable  to  take  him.  Some  time,  at  any  rate,  must  have 
been  allowed,  after  the  expiration  of  the  two  years,  for 
an  endeavour  by  the  plaintiffs  to  recover  from  Hadley 
the  younger.  What  length  of  time  was  allowable  would 
depend  upon  the  circumstances  of  the  case.  If  the  delay 
had  been  unreasonable,  the  sureties  might,  and  it  is  to 
be  presumed  they  would,  have  instituted  proceedings  in 

equity 
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1835.  equity  to  compel  Messrs.  Holl  and  Bevan  to  sue  the 
"~  principal. 

HOLI,  ' 

against  Cur.  adv.  Vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court.  After  having  shortly  stated  the  case,  his 
Lordship  continued  as  follows : — 

Many  points  (which  savoured  rather  of  fact  than  of 
law)  were  raised  in  the  argument,  on  the  nature  of  the 
dealing  and  the  mode  of  keeping  accounts  between  the 
parties,  the  effect  of  payments  made  from  time  to  time, 
and  how  they  should  be  appropriated  to  the  debts.  But 
it  seems  to  me  that,  if  all  these  points  are  conceded  to 
the  plaintiffs,  they  must  still  be  defeated  by  the  Statute 
of  Limitations.  For  the  utmost  operation  that  can  be 
given  to  the  agreement  April  1820  is  that,  Nathaniel 
Hadley  should  not  pay  within  the  time  limited  thereby 
{i,  e,  two  years  and  upwards),  the  testator  would  pay. 
His  liability  then  accrued  when  the  principal  had  made 
default  after  two  years  and  upwards,  which  was  the  case 
in  the  course  o^  ' April  1822,  and  the  action  ought  to 
have  been  brought  within  six  years  of  that  period.  Now 
none  was  commenced  till  July  1828. 

The  period  when  the  testator's  liability  attached 
was  sought  to  be  extended  by  incorporating  into  the 
latest  guarantee  the  condition  contained  in  the  earliest, 
that  no  application  for  payment  should  be  made  to  the 
testator  "  but  on  the  failure  of  plaintiffs'  utmost  efforts 
and  legal  proceedings  to  obtain  the  same  from  the 
principal."  Some  doubt  may  be  entertained  whether 
this  condition  can  by  a  just  construction  be  so  incorpo- 
rated :  if  it  be,  it  must  be  read  as  if  it  were,  "  till  after 
failure  of  the  plaintiffs'  utmost  efforts,"  otherwise  they 

would 
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would  have  the  power  by  their  own  laches  to  keep  1835. 
alive  the  surety's  liability  for  ever.  The  agreement 
virtually  is,  (plainly  for  the  surety's  protection),  that  they  against 
shall  use  their  utmost  efforts  against  the  principal  before 
they  call  upon  the  surety.  Had  they  taken  prompt 
measures,  it  might  have  been  difficult  to  fix  the  period 
when  they  had  failed,  under  various  circumstances  that 
may  be  imagined.  But  when  they  suffered  more  than 
two  years,  during  which  time  the  principal  was  in  Eng- 
land, to  elapse  from  the  time  allowed  to  a  debtor  of 
long  standing,  we  cannot  hesitate  to  say  that  the  ut- 
most efforts  were  never  made,  and  consequently  that 
they  have  not  performed  the  condition  imposed  upon 
them,  which  was  made  precedent  to  their  right  to  sue 
on  the  guarantee. 

If  then  those  words  are  taken  as  a  part  of  the  latest 
agreement,  they  not  only  furnish  no  answer  to  the 
plea  of  the  Statute  of  Limitations,  but  they  do  furnish 
one  to  the  action  itself. 

Nonsuit  to  be  entered. 
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Saturday, 
January  31st. 


The  King  against  The  Justices  of  War- 
wickshire. 


JAMES  SMITH  was  convicted  by  a  single  justice, 
the  Rev.  Dr.  Bloxam^  under  stat.  5  G.  4.  c.  83. 
s.  3.,  of  being  an  idle  and  disorderly  person,  and  was 
sentenced  to  one  month's  imprisonment  and  hard 
labour.  He  appealed,  under  sect.  14?.,  to  the  Warwick- 
shire quarter  sessions,  January  1832,  and  the  conviction 
was  there  quashed,  subject  to  a  case,  which,  being 
brought  into  this  Court  by  certiorari  at  the  instance  of 
Dr.  Bloxam,  was  sent  back  to  the  sessions  to  be  re- 
stated. At  the  July  sessions  1833,  it  was  accordingly 
reheard ;  and  the  conviction  was  then  confirmed,  subject 
to  a  case.  In  Michaelmas  term  1833,  a  rule  nisi  was 
obtained  for  discharging  the  recognizances  given  by 
Dr.  Bloxam  on  obtaining  the  certiorari  as  above.  That 
rule  was  enlarged  by  a  subsequent  rule,  until  the  judg- 
ment of  this  Court  should  be  given  upon  the  re-stated 
case.  In  Hilary  term  1834,  no  case  having  been 
stated,  nor  any  certiorari  obtained  by  the  appellant  for 
bringing  up  such  case,  and  six  months  having  elapsed 

the  Court  at 

such  general  or  quarter  sessions  shall  hear  and  determine  the  appeal,  and,  if  the  con- 
viction be  affirmed,  shall  issue  process  for  the  apprehension  and  punishment  of  the 
offender.  The  conviction  was  quashed,  subject  to  a  case  which  the  justice  brought  up  by 
certiorari  ;  and  this  Court  sent  it  back  to  be  reheard  by  the  sessions.  They,  in  July  1833, 
affirmed  the  conviction,  again  subject  to  a  case ;  but  a  question  being  raised,  before  this 
Court  on  motion,  whether  or  not  the  party  convicted  was  bound  to  take  out  a  certiorari  to 
remove  the  case  as  re-stated,  none  was  sent  up,  and  the  time  for  suing  out  a  certiorari  ex- 
pired. Afterwards,  this  Court  decided  against  the  convicted  party  on  the  point  of  practice ; 
and  a  motion  was  made  to  the  next  sessions,  July  1834,  for  process  to  enforce  the  con- 
viction, which  being  refused,  this  Court  was  applied  to,  in  the  next  term,  for  a  mandamus. 

Held,  that  the  appeal  had  not  been  "  heard  and  determined  "  within  the  meaning  of  the 
statute,  before  the  last-mentioned  decision  of  this  Court;  and  that  the  sessions,  in  July  1834, 
ought  to  have  issued  the  process.    Mandamus  granted. 

since 


In  the  absence 
of  any  parti- 
cular restric- 
tion, a  subse- 
quent quarter 
session  has 
power  to  en- 
force by  pro- 
cess the  judg- 
ment of  a  pre- 
ceding one ; 
and  this  Court 
will  grant  a 
mandamus  to 
the  subsequent 
session  to  issue 
such  process, 
if  there  appears 
to  have  been 
no  unnecessary 
delay  in  apply- 
ing for  it. 

A  party  con- 
victed by  a 
justice  under 
the  Vagrant 
Act,  5  G.  4. 
c  83.  s.  3., 
appealed  under 
sect.  14.,  which 
gives  an  appeal 
to  the  next 
general  or 
quarter  sessions, 
and  enacts  that 
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since  the  July  sessions,  Dr.  Bloxam  obtained  a  rule  to  1835. 
shew  cause  why  the  latter  rule  of  Michaelmas  term 

^  The  King 

should  not  be  discharged,  the  certiorari  quashed,  and  a  against 

^  ,         ^  The  Justices  of 

procedendo  awarded.     This  motion  stood  over  from  Warwick- 
shire. 

Hilary  to  Easter  term  1834,  when  the  Court  held  that 
the  time  for  obtaining  a  certiorari  on  behalf  of  the 
appellant  was  past,  and  that,  without  such  a  certiorari, 
the  case  was  not  in  court;  and  they  made  the  rule  ab- 
solute for  discharging  Dr.  Bloxam^s  recognizances,  and 
with  that  exception  discharged  the  rules  granted  in  this 
case  since  the  July  sessions  {a).  At  the  next  Warwick' 
shire  quarter  sessions,  July  1834,  a  motion  was  made  to 
the  justices,  to  issue  process  for  the  apprehension  of 
Smithy  that  he  might  undergo  his  punishment,  according 
to  the  conviction.  The  justices  doubted  whether  they 
had  authority,  and  at  length  refused  to  grant  the  process. 
In  Michaelmas  term  1834,  a  rule  nisi  was  obtained  for 
a  mandamus  to  the  justices  to  issue  the  necessary  pro- 
cess against  Smith  for  enforcing  the  conviction.  In  this 
term  (6), 

Amos  shewed  cause.  The  question  turns  upon 
sect.  14.  of  the  Vagrant  Act,  5  G.  4.  c,  83.,  which 
enables  any  person  aggrieved  by  the  determination  of 
a  justice  out  of  sessions  under  that  act,  to  appeal  to 
"  the  next  general  or  quarter  sessions  for  the  county," 
&c. ;  and  enacts,  that  "  the  court  at  such  general  or 
quarter  sessions  shall  hear  and  determine  the  matter  of 
such  appeal,  and  shall  make  such  order  therein  as  shall 
to  the  said  court  seem  meet,  and  in  case  of  the  dis- 
missal of  the  appeal,  or  the  affirmance  of  the  conviction, 

(a)  See  Rex  v.  Bloxam,  I  A*  ^  E.  386. 

(A)  Jan,  15th.    Before  'LoxA  Denman  C.  J.,  Xt«feda^tf  and  Williams  Js. 

shall 
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1835.      shall  issue  the  necessary  process  for  the  apprehension 
and  punishment  of  the  offender,  according  to  the  con- 

TheKiNG  '  & 

against      viction."    The  same  court,  therefore,  which  confirms 

The  Justices  of  .    .  i  •  i  rr.,  i 

Warwick-    the  conviction,  ought  to  issue  the  process,    ihat  has 
SHIRE.  1^^^^  done  here,  nor  was  any  application  made  to 

the  sessions  to  issue  process  t\\\July  1834,  the  conviction 
having  been  confirmed  a  year  before.  The  sessions,  on 
affirming  the  conviction,  might  have  adjourned  the  case, 
or  have  committed  the  party,  and  he  could  then  have 
moved  for  a  certiorari,  and  been  admitted  to  bail,  as 
was  done  in  Rex  v.  Reader  {a).  Even  if  it  be  not  impera- 
tive on  the  same  court  of  quarter  sessions  which  confirms 
the  appeal  to  issue  the  process,  this  Court  will  not 
interfere  by  mandamus  after  so  long  an  interval. 

JVaddinglon,  contra.  The  interval  between  the  ses- 
sions of  Juli/  1833  and  Juh/  1834  was  passed  in  ascer- 
taining whether  the  case  granted  in  1833  should  be 
brought  before  this  court  by  certiorari  at  the  instance  of 
the  magistrate,  or  of  the  party  convicted.  As  soon  as 
that  was  decided,  apph'cation  was  made  to  the  sessions 
for  process :  it  could  not  have  been  moved  for  before. 
The  sessions  may  respite  their  process,  especially  where 
they  grant  a  case;  they  are  not  obliged  to  send  the 
appellant  to  prison  while  it  is  depending.  The  appel- 
lant here,  if  committed,  could  not  have  been  bailed,  the 
commitment  being  in  execution.  As  to  the  words 
"  such  general  or  quarter  sessions ; "  in  Rex  v.  The  Jus- 
tices of  Wilts  {b)  a  local  act  gave  an  appeal  to  any 
general  quarter  sessions  which  should  be  liolden  for  the 
county  within  four  calendar  months  next  after  the 
cause  of  complaint  should  have  arisen,  and  the  justices 


(a)  1  Stra.  531. 


(6)  13  East,  352. 

at 
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at  the  said  general  quarter  sessions  were  required  to  1835. 
hear  and  determine  such  appeal ;  yet  it  was  held  that   

1  u         1-  \  '  .  ,         The  King 

an  appeal  brought  on  at  such  quarter  sessions  might  against 
be  adjourned  to  a  session  not  within  the  four  months,  WarwickI^^ 
and  there  determined.     Besides,  in  the  present  case,  shire. 
there  was  not,  properly  speaking,  an  "  affirmance  of 
the  conviction,"  within  the  terms  of  the  act,  at  the 
July  sessions  1833.    It  was  only  affirmed  conditionally, 
a  case  being  granted.    The  time  for  issuing  process  as 
upon  an  absolute  affirmance  was  either  upon  the  judg- 
ment of  this  Court  being  given  in  favour  of  the  convic- 
tion, if  it  had  been  removed  by  certiorari,  after  July 
1833,  or  when  it  became  clear  that  there  would  be  no 
removal,  which  could  not  be  deemed  certain  till  the  Court 
had  disposed  of  the  rules  before  it  in  Easter  term  1834. 

Cur.  adv,  vult. 


The  judgment  of  the  Court  was  now  delivered  by 
Lord  Denman  C.  J.,  who,  after  stating  the  nature  of  the 
application,  proceeded  as  follows  :  —  We  think  there 
can  be  little  doubt  about  the  meaning  of  the  legislature 
in  that  branch  of  the  fourteenth  section  of  5  G.  4.  c.  83. 
upon  which  this  question  arises ;  and  the  single  point  for 
our  consideration  is,  whether  it  has  been  expressed  so 
unfortunately  that  we  cannot  carry  it  into  effect.  We 
further  think  that,  generally,  and  except  there  be  some 
particular  restriction,  a  subsequent  has  authority  to 
effectuate  the  judgment  of  a  preceding  court  of  quarter 
sessions:  indeed,  the  case  of  Rex  v.  Neville  {a)  was  de- 
cided expressly  upon  that  supposition,  and  is  therefore, 
to  that  extent,  an  authority. 

The  question,  then,  turns  entirely  upon  the  language 

(o)  2  5.^  Ad.  299. 

of 
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1835.  of  the  section  alluded  to.  (His  Lordship  then  read  the 
section.) 

The  King 

against  Now,  it  is  observable  that  the  argument  against  the 

Warwick-     application  proceeds  exactly  as  if  the  words  of  the  sec- 

sHiRE.  ^.^^  j^^^  1^^^^  J  J  hear"  only,  and  not  "  hear  and  deter- 
mine." We  think,  however,  that  the  addition  of  the 
latter  words  makes  the  whole  difference,  and  that  the 
court  of  quarter  sessions  holden  in  Julj/  1833,  when 
the  merits  of  the  conviction  were  certainly  gone  into 
upon  appeal,  did  not  determine,  though  it  did  hear,  the 
matter  of  such  appeal.  It  seems  to  us  that  the  order 
of  sessions  then  made,  confirming  the  conviction,  was 
fettered  by  a  condition,  introduced  upon  the  suggestion 
and  in  favour  of  the  appellant,  which  made  it  uncertain 
whether  that  order  might  not  be  reversed,  and  that, 
therefore,  the  matter  was  not  "  determined,"  because  not 
finally  and  conclusively  determined,  although,  when  the 
condition  alluded  to  was  removed,  the  determination  did 
become  final  and  conclusive,  no  further  "  hearing" 
being  either  necessary  or  possible.  We  are  of  opinion, 
therefore,  that  some  subsequent  court  of  quarter  ses- 
sions must  have  jurisdiction  to  issue  the  process  alluded 
to,  and  that  this  mandamus  should  go,  except  there  has 
been  some  unreasonable  delay  in  making  the  application. 
We  think,  however,  that  there  has  not;  but  that  the 
period  during  which  the  judgment  of  the  Court  held  in 
Juh/  1833  has  been,  as  it  were,  kept  in  abeyance,  has 
been  satisfactorily  accounted  for,  and  that  the  application 
for  the  mandamus  in  Michaelmas  term  last  was  as  early 
as  possible  after  (according  to  this  our  interpretation) 
the  appeal  was  "  heard  and  determined,"  that  deter- 
mination having  been,  as  already  stated,  at  the  July 
sessions  1833. 

Rule  absolute. 
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Bird,  Clerk,  against  Joseph  Relph,  and  Jane  Saturday, 


c 


his  Wife,  Executrix  of  Smith,  Clerk.         J^^^^^^ry  sut. 


ASE  by  the  plaintiff,  as  vicar  of  Ainstable  in  Cum-  An  allotment 

7     7      7  •  1        ^  c     ^  11-        •  r  made  to  a  vicar 

oerLand,  against  the  derenaant  and  nis  wue,  as  in  lieu  of 
executrix  of  the  Rev.  William  Smithy  the  plaintiff's  im-  In^nclosulr 
mediate  predecessor  in  the  vicarage,  for  dilapidations  {a)  kw'Ind 
in  the  vicaraoje  house  and  outhouses,  and  in  the  fences  ^"^^^m  of  Eng- 

^  land  as  to  di- 

of  the  gardens  and  ancient  glebe  lands,  and  of  certain  lapidations, 

_    ,  equally  with  the 

lands  of  which  Smith  in  his  lifetime  and  at  the  time  of  ancient  glebe ; 

,  .     ,      ,  .      ,  .      .   ,       p  ,        .  .  ,      and  if,  when  he 

nis  death  was  seised  in  right  or  the  vicarage.    As  to  the  comes  into  it, 
first  count,  which  was  confined  to  the  dilapidations  of  the  Jp^on  w^kiiT* 
vicarage  house  and  outhouses,  and  of  the  fences  of  the  i'epair^burhe 
gardens  and  ancient  glebe  lands,  the  defendants  suffered  1'^^  leaving 

*  ^  them  un- 

judgment  by  default ;  and  thev  pleaded  the  general  issue  repaired,  his 

"  "  ^  °  executors  are 

to  the  rest  of  the  declaration.    At  the  trial  before  liable  at  the 

suit  of  his 
successor. 

By  an  inclosure  act,  land  was  to  be  allotted  to  a  vicar  in  lieu  of  tithes,  and  was  to  be 
first  well  and  sufficiently  fenced,  in  such  manner  as  the  commissioners  should  direct,  at  the 
public  charge,  but  for  ever  afterwards  to  be  repaired  by  the  vicar  and  his  successors.  An 
appeal,  to  be  brought  within  four  months,  was  given  to  parties  aggrieved  by  any  thing 
done  in  pursuance  of  the  act.  The  land  was  allotted,  and  fenced  by  the  commissioners  • 
but  the  fences,  being  only  calculated  to  last  three  or  four  years,  became  ruinous,  and  re- 
mained so  till  the  incumbent  died,  about  eleven  years  after  the  inclosure.  No  step  had 
b  en  taken  to  obtain  a  remedy  for  the  neglect  to  fence  properly : 

Held,  that  the  commissioners,  by  making  the  fences  according  to  their  discretion,  had 
prima  facie,  fulfilled  the  condition  precedent  to  the  vicar's  liability  to  repair  ;  that  if  the 
work  was  improperly  done,  steps  should  have  been  taken  at  the  time  to  enforce  a  due 
performance  of  it ;  and  that  the  executrix  of  the  late  vicar  was  liable  to  his  successor  for 
the  dilapidation  of  the  fences. 

(a)  The  first  two  counts  were  grounded  on  the  law  and  custom  of 
England,  for  rectors  and  vicars  to  repair  the  houses,  buildings,  and  tene- 
ments, &c.,  and  in  default  thereof  for  their  executors,  &c.,  having 
sufficient,  &c.,  to  satisfy  so  much  as  should  be  necessary,  &c.  The  third 
alleged  a  like  law  and  custom  as  to  good  husbandry.  The  fourth  count, 
without  stating  any  custom,  charged  bad  husbandry  by  Smith,  and  that 
the  defendants,  through  having  sufficient  of  his  goods,  &c.,  would  not  re- 
pair the  damage.    The  fifth  count  was  not  materially  different. 

Vol.  11.  3  E  Gurney 
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1835.  Gurney  B.  at  the  Cumberland  spring  assizes  1833,  the 
jury  assessed  the  damages  on  the  first  count  at  78Z.,  and 

against  found  a  verdict  for  the  plaintiff  on  the  second  count, 
with  100/.  damages,  subject  to  the  opinion  of  this  court 
on  the  following  case. 

The  deceased,  William  Smith,  became  vicar  of  the 
parish  of  Ainstahle  in  1797,  and  continued  vicar  till  his 
death,  which  happened  on  the  21st  of  February  1832. 
In  May  1832  the  plaintiff  became  vicar,  and  has  so  con- 
tinued ever  since. 

By  an  act,  58  G.  3.  c.9.  private  (the  whole  of  which 
was  to  be  considered  part  of  this  case),  entitled  "  An  act 
for  inclosing  lands  within  the  manor  of  Ainstable,  in 
the  parish  of  Ainstable,^^  &c.  it  was  recited  and  enacted 
(sect.  17.)  as  follows:  —  "  And  whereas  the  Rev. 
William  Smith,  the  vicar  of  the  vicarage  of  the  said  parish 
of  Ainstable,  is  in  right  of  such  vicarage  entitled  to  the 
tithe  of  hay  of  divers  lands  and  tenements  within  the 
said  parish,  and  also  to  the  tithes  of  wool  and  lamb, 
turnips,  potatoes,  and  other  green  crops,  and  likewise  to 
the  tithe  of  agistment,  and  all  other  vicarial,  small  and 
mixed  tithes  arising  or  becoming  due,  or  hereafter  to 
arise  or  become  due,  as  well  from  and  out  of  the  ancient 
lands,  tenements,  and  hereditaments  within  the  said 
^  parish  of  Aifistable,  as  from  the  said  commons  and  waste 

grounds  to  be  divided  and  inclosed  by  virtue  of  this  act ; 
and  it  would  be  of  advantage  to  the  persons  interested 
if  the  said  ancient  lands,  tenements,  and  hereditaments, 
and  also  the  said  commons  and  waste  grounds,  were  ex- 
onerated from  the  said  tithes  respectively ;  be  it  therefore 
further  enacted,  that  the  said  commissioners  shall  in  the 
next  place  set  out,  allot,  and  appoint,  to  and  for  the  said 
William  Smith  and  his  successors,  vicars  of  the  said 

parish 


Relph. 
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parish  of  Ainstahle^  so  much  and  such  part  or  parts  of  1835. 
the  said  commons  and  waste  grounds  as  shall  in  the 
judgment  of  the  said  commissioners  be  deemed  equi-  against 
valent  to,  and  a  full  recompense  and  satisfaction  for,  all 
tithes  (enumerating  the  tithes  as  above)  and  ecclesiastical 
dues  {Easter  offerings,  mortuaries,  and  surplice  fees  only 
excepted)  due,  payable,  or  of  right  belonging  to  the  said 
vicar  or  his  successors,  out  of  or  from  the  said  commons 
and  waste  grounds  to  be  divided  and  inclosed  by  virtue 
of  this  act ;  provided  that  the  outermost  or  ring  fence 
or  fences  which  shall  inclose  the  said  allotment  or  allot- 
ments so  to  be  set  out  unto  and  for  the  said  William 
Smith  and  his  successors,  vicars  as  aforesaid,  in  lieu  of 
his  aforesaid  tithes  of  the  said  commons  and  waste 
grounds  hereby  authorised  and  directed  to  be  inclosed, 
shall  be  first  well  and  sufficiently  made,  in  such  manner 
as  the  said  commissioners  shall  direct;  the  charges  and 
expenses  whereof  shall  be  raised  and  paid  in  the  same 
manner  as  the  public  charges  and  expenses  of  the 
division  of  the  said  commons  and  waste  grounds  are 
hereby  directed  to  be  raised  and  paid ;  but  that  all  the 
said  fences  shall,  after  the  first  making  and  erecting 
thereof,  at  all  times  for  ever  thereafter  be  maintained, 
repaired,  preserved,  and  kept  in  repair  by  and  at  the 
expense  of  the  said  William  Smith  and  his  successors, 
vicars  of  the  said  parish  of  Ainstable. 

In  1820  and  1821  the  commons  and  waste  grounds 
in  the  parish  of  Ainstable  were  enclosed,  and  certain 
parts  thereof,  containing  in  the  whole  465  acres,  were 
set  out  and  allotted  to  and  for  the  said  William  Smith 
and  his  successors,  vicars  as  aforesaid,  by  the  said  com- 
missioners, in  lieu  of  the  said  tithes,  according  to  the 
statute;  and  in  1821  the  said  William  Smithy  as  such 
vicar,  entered  into  possession  of  the  said  allotments, 
3  E  2  whereof 
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whereof  the  outermost  or  ring  fences  had  been  made 
according  to  the  directions  of  the  commissioners,  with 
sods  and  quick-thorns,  and  posts  and  rails,  the  posts 
and  rails  being  calculated  to  last  not  more  than  three  or 
four  years.  The  said  fences  were  paid  for  as  the  act 
directs.  At  the  time  of  the  death  of  William  Smith  the 
said  fences  were  greatly  dilapidated  and  broken  down, 
and  it  would  require  100/.  to  put  them  into  proper  re- 
pair.   This  case  was  argued  in  Easter  term,  1834  [a), 

Armstrong,  for  the  plaintiff.  The  question  is,  whether 
the  vicar  and  his  successors  were  liable  to  repair  the 
fences  in  question,  and  whether  the  non-repair  was  a 
dilapidation  by  the  late  vicar,  for  which  the  plaintiff  may 
recover  against  the  present  defendants.  As  to  fences 
generally,  it  is  laid  down  in  2  Burn's  Ecclesiastical  La'Wy 
tit.  Dilapidations,  p.  150.,  8th  ed.,  that  "inclosures, 
hedges,  ditches,  and  such  like "  are  among  the  things 
"  of  which  the  beneficed  person  hath  the  burden  and 
charge  of  reparation  :"  and  at  p.  152.,  under  the  same 
title,  hedges,  fences,  ditches,  and  such  like,  are  said  to  be 
comprehended  among  the  things  referred  to  as  subjects  of 
dilapidation  in  stat.  1  S  Eliz.  c.  10.  The  fences  in  question, 
when  erected,  became  part  of  the  glebe,  and  would  have 
been  repairable  by  the  incumbent  under  the  general  rule 
of  law;  but  the  local  act  enforces  in  positive  terms 
the  repair,  by  the  vicar  and  his  successors,  of  the  fences 
to  be  made  under  the  commissioners'  direction;  and 
the  case  expressly  states  that  these  fences  were  so  made* 

Dundas,  contra.  It  is  undoubtedly  settled  that  an 
action  on  the  case  lies,  by  the  custom  of  England, 

(a)  jlpril  22d,  before  Littledcde  and  Parke  Js.  Lord  Denman  C.  J. 
was  attending  the  House  of  Lords,  Taunton  J.  in  the  bail  court,  Pat- 
teson  J.  at  Guildhall 

against 


1835. 


Bird 
against 
Kelfh. 
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against  the  executors  of  a  deceased  rector  for  dilapida-  1835. 
tions,  1  Wms.  Saunders,  216.  a,  note  [a]  to  Wheatley  v. 


Bird 

Lane,  5th  ed.,  Deg^e's  Parson* s  Counsellor,  p.  94- ;  2  Wil-  against 

Relph, 

Harris's  Law  of  Executors,  p.  1068.  But,  in  the  first 
place,  no  action  lies  against  the  executors,  by  the  law 
and  custom  of  England,  in  this  case,  where  the  charge 
of  repair  is  thrown  upon  the  incumbent  by  a  modern 
act  of  parliament.  There  is  no  express  decision  on 
the  point,  but  none  of  the  authorities  give  any  sanction 
to  the  charging  of  executors  in  such  a  case  as  this. 
In  the  former  case  of  Bird  v.  Relph  [a)  the  attempt 
was  to  make  the  executors  of  the  late  vicar  answer- 
able for  his  neglect  to  cultivate  the  glebe  in  a  hus- 
bandlike manner;  but  the  Court  refused  to  extend  the 
liability  of  executors  by  any  new  application  of  the  prin- 
ciple as  to  dilapidations,  nor  would  they  recognize  an 
implied  contract  for  good  husbandry  between  the 
parson  and  his  successor.  In  Sollers  v.  Lawrence  {b) 
executors  of  a  deceased  incumbent  were  subjected  to  an 
extraordinary  liability,  but  it  was  under  special  pro- 
visions of  an  act  of  parliament.  In  Young  v.  Mimhy  [c), 
it  appears  that  the  plaintiff,  as  rector,  had  recovered 
against  the  executor  of  his  predecessor  for  non-repair 
of  gates  and  hedges;  but  that  was  a  case  within  the 
general  law  and  custom.  Wise  v.  Metcalfe  [d),  and  a 
passage  there  {e)  cited  froi^  Lyndwood's  Provinciale, 
lib.  3.  tit.  27.  p.  250.,  shew  that  the  liability  in  respect 
of  dilapidations  is  to  be  confined  to  reasonable  limits, 
and  regard  had  to  the  means  furnished  by  the  benefice. 
From  all  that  can  be  collected  on  the  subject,  it  is  clear 
that  no  charge  for  dilapidations  is  maintainable,  unless 

(a)  4  ^.  §•  Ad.  826.  (6)  WUles,  413. 

(c)  AM.  ^  S.  183.  (rf)  \0B.  ^  C.  299. 

(«)  Page  306. 

3  E  3  by 
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1835.      by  the  general  law  and  custom,  or  by  express  enactment. 

Secondly,  if  the  executors  could  be  rendered  liable  for 
against      repairs  under  this  act,  there  was  a  condition  precedent 

Relfh. 

to  any  such  liability  accruing,  viz.,  that  the  fences  should 
be  well  and  sufficiently  made.  Here  that  was  never  done, 
for  it  is  found  that  the  posts  and  rails  of  the  fences  were 
not  calculated  to  last  more  than  three  or  four  years. 
\_Parke  J.  The  fences  are  to  be  well  and  sufficiently 
made  in  such  manner  as  commissioners  shall  direct : 
might  not  it  be  answered,  as  to  the  condition  precedent, 
that  they  have  made  the  fences  according  to  their  judg- 
ment ?  And  if  any  one  was  dissatified  with  the  mode 
of  doing  it,  should  not  he  have  appealed  at  the  time? (a)] 
To  any  complaint  by  the  first  vicar,  it  might  have  been 
answered  that  the  fences  were  perhaps  sufficient  to  last 
his  time.  In  the  General  Inclosure  Act,  41  G.  3.  c.  109. 
s.  25.,  the  legislature  evidently  considered  seven  years 
as  the  time  to  be  allowed  for  a  quickset  hedge  to  grow 
up;  and  these  commissioners  ought  to  have  adopted 
the  same  reckoning  in  constructing  their  fences.  The 
case  is,  in  principle,  like  Rex  v.  Cumberworth  (b),  where 
it  was  held  that  the  trustees  were  bound  to  complete  the 
turnpike  road  before  they  could  throw  upon  the  public 
the  burden  of  repairing  it. 


Armstrong,  in  reply.  The  private  act  here  operated 
as  an  agreement  sanctioned  by  law,  under  which  the 
vicar  and  his  successors  became  bound  to  maintain  the 
new  fences,  as  an  incumbent  is  bound  to  maintain  any 

(a)  By  sect.  45.  of  the  act  (not  set  out  in  the  case),  any  person  think- 
ing himself  aggrieved  by  anything  done  in  pursuance  of  the  act  (except 
in  cases  where  the  commissioners*  determination  was  declared  to  be  final), 
might  appeal  to  any  quarter  sessions  to  be  holden  for  the  county,  within 
four  months  next  after  the  cause  of  complaint  should  have  arisen. 

(b)  SB.  ^M.  108. 

thin^ 


IN  THE  Fifth  Year  of  WILLIAM  IV.  779 

thing  originally  forming  part  of  his  glebe.    The  enact-  1835. 
ment  that  the  vicar  shall  repair  the  fences  would  be  in 

Bird 

a  great  measure  frustrated  if  his  successor  could  not  agaiyist 
sue  the  executors  for  non-repair.    The  condition  pre- 
cedent was  sufficiently  fulfilled. 

Ctir.  adv,  mlt. 


LiTTLEDALE  J.  now  delivered  the  judgment  of  the 
Court.  After  stating  the  case,  his  Lordship  proceeded 
as  follows :  — 

There  is  no  doubt  that,  as  to  the  fences  of  the  an- 
cient glebe,  the  executors  of  a  vicar  are  liable  to  the 
successor  for  dilapidations;  that  appears  from  Lyndwood, 
p.  254.;  and  so  also  Gibson  in  his  Codex,  p.  752.,  in  a 
note  on  the  stat.  13  Eliz,  c.  10.,  which  was  made  to 
prevent  fraudulent  deeds  made  by  spiritual  persons  to 
defeat  their  successors  of  their  remedy  for  dilapidations, 
says,  that  though  it  only  speaks  of  jialaces^  mansion- 
houses,  and  other  edijices  and  buildings,  yet  it  is  certain 
that  under  that  name  are  comprehended  hedges,  fences, 
Sfc.s  and  in  the  form  in  Gibson,  p.  14.98.,  on  a  commis- 
sion to  enquire  into  the  dilapidations  of  a  bishop,  there 
are  enumerated  defects,  amongst  other  things,  in  the 
walls  and  inclosures :  and  here  the  defendant  himself 
does  not  doubt  his  liability  in  respect  of  the  fences  of 
the  ancient  glebe  lands,  for  as  to  that  cause  of  complaint 
he  has  let  judgment  go  by  default. 

But  the  question  is,  whether  the  representatives  of 
the  vicar  be  liable  for  the  non-repair  of  the  fences  of 
the  allotment  which  was  made  to  him  under  the  act  of 
parliament  mentioned  in  the  case. 

The  act  directs  that  the  outward  fences  of  allotments 
to  the  vicar  shall  be  repaired  by  and  at  the  expense  of 
3  E  4  the 
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1835.  the  vicar  and  his  successors,  after  they  have  been  made 
"~  and  erected  by  the  commissioners ;  but  this  action  is 

Bird 

gainst  not  brought  upon  the  provision  of  the  act  which  directs 
the  vicar  to  repair  the  fences,  but  it  is  brought  upon 
the  liability  arising  upon  the  law  and  custom  of  Eng- 
land,- and  then  it  is  to  be  considered  whether  the 
allotment  which  has  been  made  only  a  few  years  ago, 
in  lieu  of  tithes,  is  such  a  piece  of  land  as  that  the  law 
and  custom  of  England  as  to  this  liability  of  the  vicar 
will  attach  upon  it. 

What  is  called  the  law  and  custom  of  England  does 
not  mean  a  custom  in  the  sense  of  a  custom  from  time 
immemorial ;  but  it  merely  means  the  common  law, 
as  is  stated  by  Mr.  Justice  Bayley  in  delivering  the 
judgment  of  the  Court  in  Wise  v.  Metcalfe  {a).  If  it 
was  confined  to  such  lands  as  belonged  to  vicars  before 
and  at  the  time  of  the  commencement  of  legal  memory, 
there  is  scarcely  a  vicar  in  the  kingdom  whose  lands 
would  be  affected  by  it. 

Vicarages  did  not  exist  at  common  law  in  the  w^ay 
they  are  now  constituted.  In  Gibson* s  Codex^  p.  719., 
it  is  said  that  there  were  no  vicarages  at  common  law, 
or,  in  other  words,  no  tithes  or  profits  of  any  kind  do  de 
jure  belong  to  the  vicar  but  by  endowment  or  prescrip- 
tion ;  and  there  was  no  quare  impedit  for  the  advowson 
of  a  vicarage  before  Westminster  2.  c,  5.  [b),  nor  a  juris 
iitrum  for  the  possessions  of  a  vicar  before  14  Edward  3, 
St.  1.  c.  17.  And  afterwards  he  says,  where  the  books  of 
common  law  speak  of  the  beginning  of  vicarages,  some 
fix  it  in  the  reign  of  Henry  IIL,  and  others  in  the  reign 
of  King  John ;  and  he  afterwards  quotes  some  autho- 
rities to  shew  that  there  were  at  least  some  vicarages  in 

(a)  10  B.  4-  a  312. 

(&)  13  Ed.  1.  St.  1,  e.  5,  s.  4.    See  2Jnst.  363,  364,  (31,  32.) 

I  the 
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the  time  of  Henry  II.  It  is  not  material  whether  there  1835. 
were  any  before  the  time  of  legal  memory ;  if  any,  they 
are  few  in  number,  and  we  only  cite  those  passages  to  a<rninst 
shew  that  much  the  greater  part  at  least  of  the  posses- 
sions of  vicars  commenced  since  the  time  of  legal 
memory.  And  by  the  statutes  of  15  Rich,  2.  c,  6.,  and 
4  Henry  4.  c.  1 2.,  directions  are  given  for  the  endow- 
ment of  vicarages,  and  several  late  acts  have  passed  for 
giving  power  to  different  classes  of  persons  to  augment 
vicarages  without  a  licence  from  the  crown,  notwith- 
standing the  statutes  of  mortmain. 

We  never  heard  any  doubt  expressed  but  that  all  the 
lands  of  vicarages,  whether  upon  very  old  or  more 
modern  endowments,  fall  within  the  rule  as  to  dilapida- 
tions. And  we  are  of  opinion  that  this  allotment  follows 
the  same  rule,  and  is  to  be  treated  as  the  old  glebe  of 
the  vicarage,  and  the  more  so,  if  it  wanted  any  other 
reason,  that  it  is  in  lieu  of  the  tithes  of  the  vicarage. 

It  does  not,  however,  necessarily  follow,  that  if  a 
vicarage  be  endowed  with  new  land,  or,  as  in  this  case, 
with  an  allotment  of  common,  the  vicar  would  be  bound 
to  repair  the  fences,  because,  if  it  came  to  the  vicar 
without  any  fences  to  it,  the  vicar,  in  most  cases  at 
least,  would  not,  unless  he  put  up  fences  himself,  be 
bound  to  fence  it,  so  as  to  subject  his  representatives  to 
an  action  for  dilapidations.  But  in  this  case  the  com- 
missioners are  to  make  the  outward  fences  in  the  first 
instance,  and  therefore  it  comes  to  the  vicar  in  an  in- 
closed and  fenced  state :  therefore,  even  without  the 
direction  in  the  act  that  he  was  to  keep  up  the  fences  at 
his  own  expense,  the  common  law  would  attach  upon  it, 
as  far  as  related  to  his  successors. 

It  seems,  from  the  case,  that  the  fences  were  not  pro- 
perly 
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1835.      perly  put  up  by  the  commissioners.    By  the  act,  they 
were  to  be  the  judges  in  what  way  it  was  to  be  done: 
against       possibly,  if  it  could  have  been  clearly  made  out  that  the 

Relfh. 

fences  were  insufficiently  made  under  their  directions  at 
first,  a  mandamus  would  have  lain  to  compel  them  to 
make  proper  fences  which  were  likely  to  be  permanent ; 
but  it  is  now  too  late  to  do  that. 

We  are  of  opinion,  therefore,  that  there  must  be 
judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


Saturday. 
JanuuTj  Ust. 


MoREAU  against  Hicks. 


Particulars    of  demand    as  fol- 


^SSUMPSIT. 
lows :  — 

Attendance  to  instruct  Mr.  G.  H.  in 
drawing,  from  the  1st  of  October  to  the 
16th  of  November  1834 

Miniature  portrait  delivered 


Received  at  sundry  times 
Due 


^12  12 
5  5 
0  4 


18  1 
4  19 


To  deprive  a 
plaintift  of 
costs,  under 
a  Court  of 
Requests  Act, 
for  debts  not 
exceeding  51. 
owing  by  per- 
sons residing 
within  a  dis- 
trict, it  must 

appear  that  the  Drawing  materials 

defendant  re- 
sided at  the 
time  of  the 
action  being 
brought;  an 
affidavit  that 
that  defendant 
*«  resides" 
within  the  dis- 
trict, is  in- 
sufficient. 

An  act  ex- 
cepted any  debt 
for  any  sum, 
dcing  the  ba- 
lance of  an 
account  or 
bemand,  ori- 
ginally ex- 
ceeding 5^."  Semble,  that  this  exception  applies  to  a  debt  reduced  below  51.  by  payments 
made  from  time  to  time,  while  the  items  of  debt  forming  a  demand  above  51.  were  being 
contracted. 

for 


£l3    1  6 


Pleas,  the  general  issue,  and  a  set-off. 

On  the  trial  before  the  sheriff  of  Middlesex:,  the  plain- 
tiff had  a  verdict  for  21,  8s,  6d,  Piatt,  in  Hilary  term 
last  {January  26th),  obtained  a  rule  nisi  for  depriving 
the  plaintiff  of  costs  under  the  Court  of  Requests  Act 
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for  the  Hundreds  of  Blachheaih^  &c.,  47  G.  3.  sess.  1.  1835. 
c,  4.  (local  and  personal,  public).    The  defendant  made  m^^^u 
affidavit  that  the  jury  had  found  specially,  that  only  gainst 
2/.  2s.  were  due  for  instruction,  and  51.  5s.  for  the  minia- 
ture, and  that  they  had  deducted  for  the  payment  of 
4)1.  195.. 66?.    The  affidavit  further  stated,  that  the  pay- 
ments were  made,  from  time  to  time  (whether  before 
or  after  the  delivery  of  the  miniature  did  not  appear), 
while  the  plaintiff  was  teaching  G.  H.,  the  defendant's 
son,  and  that  the  defendant     resides  in  the  parish  of 
Lewisham,  within  the  hundred  of  Blackheath." 

Sect.  5.  of  the  Blackheath  Court  of  Requests  Act  en- 
ables parties  to  proceed  in  that  Court  for  any  debt  not 
exceeding  5L,  against  any  person  residing  or  inhabit- 
ing within  the  said  hundreds,  or  either  of  them but 
sect.  13.  provides  that  the  commissioners  of  that  court 
shall  not  have  power  "  to  judge,  determine,  or  decide," 
"  on  any  debt  for  any  sum,  being  the  balance  of  an 
account  or  demand,  originally  exceeding  5l."  Sect.  14. 
enacts,  that  any  person  suing  in  the  Courts  of  Record 
at  Westminster,  for  any  debt  not  exceeding  the  sum  of 
51.,  and  "  recoverable  by  virtue  of  the  said  recited  acts" 
[earlier  acts  respecting  the  same  court]  "  and  of  this 
act,  or  either  of  them,  in  the  said  Court  of  Requests," 
shall  not,  by  obtaining  a  verdict,  be  entitled  to  costs. 

W.  Theobald  now  shewed  cause.  The  words  in  this 
act,  as  to  the  balance  of  an  account,  are  the  same  as  in 
the  Soiithwark  Court  of  Requests  Act,  46  G.  3.  c.Ixxxvii. 
5.  12.  (local  and  personal,  public),  under  which  it  was 
held,  in  Fountain  v.  Young  («),  that  the  exception  ex- 

(a)  1  Taunt.  60. 

tended 


/ 
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tended  to  cases  where  the  original  debt  exceeds  51.,  but 
is  reduced  below  that  sum  by  partial  payments.  That  is 
the  present  case.  The  authority  of  that  case  was  ad- 
C.  Jtted  by  Lord  Ellenborough  in  Porter  v.  Philpot  {a), 
Cesides,  the  defendant  should  have  shewn  that  he  was 
re;  Ident  vrithin  the  jurisdiction  of  the  Court  at  the  time 
ot  t'.e  commencement  of  the  action ;  but  his  affidavit 
states  only  that  ,  he  resides,  that  is,  at  the  time  of  his 
deposing,  within  the  jurisdiction. 

Piatt,  contra.  In  Fountain  v.  Young  {b)  the  reduction 
was  in  the  nature  of  a  set-off.  Here  more  than  5/.  was 
never  due.  [_Coleridge  J.  That  distinction  was  taken  in- 
Nijhtingale  v.  Barnard  (c),  and  Clarke  v.  Askew  (d),'] 
This  cannot  be  called  a  balance.  \_Littledale  J.  Sup- 
pose a  merchant  to  sell  goods  at  different  times  through- 
out the  year,  and  to  receive  20/.  in  cash  each  time, 
would  not  any  mercantile  man  call  the  remaining  debt 
a  balance  ?]  That  is  the  case  of  a  general  payment : 
this  was  a  payment  for  the  specific  debt.  \JJoleridge  J. 
As  to  the  residence,  the  words  in  Fountain  v.  Young  (d) 
were,  "  at  the  time  of  commencing  this  action  he  was, 
and  still  is  {e%  resident."] 

Per  Curiam  {g).  This  rule  must  be  discharged,  but 
without  costs. 

Rule  discharged  without  costs. 

(a)  14  East,  3^5.  (b)  1  Taunt.  60. 

(c)  4  Bing.  169.  (rf)  8  East,  28. 

(e)  As  to  the  words,  "  and  still  is,"  see  Mansfield  v.  Breareyt  \  A.  ^ 
E.  351. 

(g)  Lord  Denman  C.  J.,  Littledale,  Williams,  and  Coleridge  Js. 


1835. 


MoREAU 

against 
Hicks, 
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Spence  and  Graeme,  Executors  of  Spence,  sat^^'day, 

'  '  January  31st. 

against  Sarah  Albert. 


^SSUMPSIT.  First  count,  for  goods  sold  and  de- 
livered, money  lent,  and  money  paid,  by  the  testa- 
tor, for  money  received  to  his  use,  and  for  money  due 
on  an  account  stated  with  him,  laying  the  promise  as 
made  to  the  testator.  Second  count,  for  the  same, 
and  also  for  money  due  on  an  account  stated  with 
the  plaintiffs  as  executors,  stating  a  promise  to  them 
as  executors.  Plea,  general  issue.  On  the  trial  be- 
fore Lord  Denman  C.  J.,  at  the  Guildhall  sittings  in 
June  last,  the  plaintiffs  were  nonsuited,  on  proof  that 
the  defendant  was  a  feme  covert.  The  Master,  on  tax- 
ation, allowed  the  defendant  her  costs,  on  the  ground 
of  the  second  count  alleging  a  cause  of  action  by  the 
plaintiffs  not  in  their  representative  character;  but  he 
confined  the  costs,  as  to  the  record,  to  the  second 
count.  In  Michaelmas  term  last,  Alexander  obtained  a 
rule  nisi  for  reviewing  the  taxation,  on  affidavit  of  the 
above  facts,  and  of  others  favourable  to  the  plaintiffs 
on  the  supposition  that  this  Court  had  a  discretionary 
power  to  relieve  them  under  stat.  3  &  4  4.  c,  42. 
5.  31.    In  this  term  (a), 


An  executor 
suing  on  a 
count  upon  pro- 
mises to  him- 
self as  execuicr, 
stating  a  con- 
sideration, 
partly  of  money 
due  to  the  tes- 
tator in  his 
lifetime,  and 
partly  of  an 
account  stated 
with  himself  as 
executor,  is 
liable  to  costs 
if  nonsuited; 
and  cannot  be 
relieved  by  the 
Court  or  a 
Judge  under 
stat.  3  &  4  fT.  4. 
c.  42.  s.  31. 


Ball  shewed  cause.  The  31st  section  gives  the  de- 
fendant a  right  to  recover  costs,  if  the  Court  or  a  judge 

(a)  January  13th.  Before  Lord  Denman  C.  J.,  Littledale,  and  Wil- 
liams Js. 


shall 
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shall  not  otherwise  order,  in  cases  only  where  the  ex- 
ecutor sues  in  right  of  the  testator.  In  all  other  cases, 
the  law  remains  as  before  the  act.  There  are  no  words 
restricting  the  former  right  of  the  defendant:  the  only 
limitation  is,  that  the  court  or  a  judge  may  prevent  him 
from  exercising  the  new  right  conferred  by  the  act. 
Now,  on  the  second  count,  the  defendant  would  have 
been,  before  the  act,  entitled  to  the  costs  which  are 
allowed ;  Dowbiggin  v.  Harrison  {a),  Jobson  v.  Forster{b): 
and  she  does  not  claim  them  under  the  act  at  all.  In 
Li/sons  V.  Barrow  (c)  the  Court  exercised  a  discretion  in 
favour  of  the  executor;  but  that  decision  (supposing  it 
correct)  expressly  proceeded  on  the  ground  that,  by  the 
old  law,  the  parties  had  no  locus  standi,  except  in  their 
representative  character.  Here  the  second  count  is 
framed  upon  their  claim  in  their  individual  characters. 

Alexander y  contra.  The  31st  section  of  the  late  act 
has  hitherto  received  an  extensive,  rather  than  a  narrow 
construction,  as  in  Freeman  v.  Moyes  {d),  where  it  was 
^  held  applicable  to  actions  commenced  before  the  statute 
came  into  operation.  Lysons  v.  Barroxso  (c)  was  a  case 
exactly  resembling  the  present;  for  there  the  money  was 
charged  as  having  been  had  and  received  to  the  use,  not 
of  the  testator,  but  of  the  executrix.  The  statute  sets 
the  question  of  costs,  as  against  executors  who  are 
plaintiffs,  entirely  at  large,  the  Court  having  a  general 
power  of  interference.  ILittledale,  J.  1  doubt  whether 
we  have  any  such  power  in  this  case.] 

Cur.  adv,  vulf. 

(a)  9B.  4:  C.  666.  (b)  I  B.  <^  Ad.  6. 

<c)  10  Bing.  563.  (d)  1  A.  ^  E.  338. 


1835. 


Spence 
against 
Albekt. 


On 
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On  this  day,  Lord  Denman  C.  J.,  said  :  We  have 
consulted  with  the  judges  of  the  other  courts,  and  we 
are  of  opinion  that  this  rule  must  be  discharged. 

Rule  discharged  (a), 

(a)  See  Wilkinson  v.  Edwards,  1  New  Ca.  301. ;  Ashton  v.  Poynter, 
\  C.  M.  ^  R.  738.;  S.  C.  5  Tyrwh.  322. ;  Godson  v.  Freeman,  1  Tyrwh. 
^  Granger,  35. 


1835. 


Spenck 
against 
Albert. 


END  OF  HILARY  TERM. 
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Friday, 

February  ISth. 


The  King  against  Gibbs  Crawfurd 
Antrobus,  Esquire. 


HIS  was  an  ex  officio  information  filed  by  Sir  J. 


Campbell,  then  Attorney  General.  The  first  count 
charged  that,  at  the  Chester  county  assizes,  holden  at 
Chester,  6th  August^  5  W,  4.,  before  Vaughan  and 
Parke  Bs.,  the  grand  jury  of  the  county  of  Chester  pre- 
sented a  bill  against  James  Garside  and  Joseph  Moslei/, 
for  the  murder  of  Thomas  Ashton,  in  the  said  county ; 
that  at  the  assizes  Garside  and  Mosley  came,  "  under  the 
custody  of  John  Dunstan,  constable  of  the  castle  of  Ches' 
ter,  in  the  county  aforesaid,  in  whose  custody  in  the  gaol 
of  the  county  aforesaid,  in  the  cause  aforesaid,  they  had 
severally  been  before  committed,  and  being  brought  to  the 
bar  in  their  respective  proper  persons  by  the  said  con- 
stable to  whom  they  were  there  also  committed,"  pleaded 
not  guilty,  and  were  thereupon  tried  and  found  guilty ; 
and  that  the  justices  thereupon  adjudged  that  they 
"  should  be  taken  to  the  prison  from  whence  they  came, 
and  that  they  should  be  taken  from  thence  to  a  place  of 
execution  on  Friday  then  next  ensuing,  being  the  8th 
day  of  August,  in  the  fifth  year  of  the  reign  aforesaid, 
and  that  they  should  be  there  hanged  by  the  necks 
respectively  until  their  bodies  were  dead,  and  that  their 
bodies  when  dead  should  be  taken  down  and  be  buried 
within  the  precincts  of  the  said  prison,  or  of  any  prison 
in  which  they  should  have  been  confined  after  their  said 
conviction,  as  by  the  record,"  &c. :  that  the  defendant 
was  sheriff  of  the  county  of  Chester,  and  that  it  was  his 


duty, 
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The  King 

against 
Antrobus. 


duty,  "  as  such  sheriff,  by  virtue  of  the  said  office  of  1835 
sheriff  of  the  county  of  Chester  aforesaid,  to  execute 
the  said  judgment  and  sentence  of  death  upon  the  said 
Garside  and  Moslej/,  according  to  law,"  of  which  he 
had  notice:  that  he  was  afterwards  duly  required,  as 
such  sheriff,  to  execute  the  said  judgment  and  sentence 
of  death,  but  unlawfully,  &c.  "  neglecting  his  duty  as 
such  sheriff,  wholly  refused  and  neglected,  notwithstand- 
ing he  was  so  required  as  aforesaid,  to  execute  the  said 
judgment  and  sentence  of  death,"  &c.  "  and  the  said 
judgmer^t  and  sentence  of  death  is,  by  the  wilful  default 
and  neglect  of  the  said  Glbbs  Crawfurd  Antrobus^  wholly 
unexecuted,  contrary  to  the  law  of  the  land  and  the 
duty  of  the  said  office  of  sheriff  of  the  county  aforesaid, 
and  against  the  peace,  &c."  The  second  and  third 
counts  differed  from  the  first  only  in  setting  out  the  con- 
viction, &c.  more  shortly. 


In  last  Hilary  term,  January  29th,  Kelly,  on  the  An  inform- 
ation being 

part  of  the  defendant,  moved  for  a  rule  to  shevv  cause  filed  against 
why  a  mandamus  should  not  issue,  commanding  the  the  county  of 

Chester,  for  not 
executinff  a 


corporation  of  the  city  of  Chester  to  permit  an  inspection 
of  the  books,  charters,  and  muniments  of  the  corporation  jg^ned  to^"" 
in  any  way  relating  to  the  obligation  of  the  corporation,  death  for  felony 
or  the  sheriffs  thereof,  to  cause  execution  to  be  done  t^e  county,  the 

.    .  J  1  f       rp  Court  refused 

upon  crimmals  condemned  for  offences  committed  within  to  issue  aman- 

1  1    •        f rr<i  1       1      .Av.        ,      daraus  to  the 

the  county  palatmeot  Chester,     1  he  under-sheriff  of  the  corporationo 
county  palatine  made  affidavit  in  support  of  the  rule,  ^ cUs  til  to  a{\ow 
that  the  town  clerk  had  been  applied  to  on  behalf  of  the  ^nlhe^dS- 

ant's  behalf,  or 

its  muniments,  so  far  as  they  related  to  an  alleged  obligation  of  that  corporation  or  its 
oflScers  to  execute  such  criminals,  though  it  was  sworn  that  the  muniments  were  believed 
to  contain  matter  important  to  the  defence,  and  though  the  party  applying  for  the  in- 
spection was  a  freeman,  who  had  demanded  it  in  that  character,  stating  at  the  same  time, 
that  his  object  was  to  obtain  information  for  the  benefit  of  the  defendant. 

Vol.  II.  3  F  defendant, 
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defendant,  for  inspection  of  the  documents,  but  had  re- 
fused it:  that  the  deponent  verily  believed  that  there 
were  many  documents  amongst  the  muniments  of  the 
corporation  which  materially  related  to  the  questions  at 
issue  on  this  information :  that  the  deponent  was  a 
freeman  of  the  corporation ;  and  that,  after  the  above 
refusal,  he  had  applied  to  the  town  clerk  for  inspection 
in  his  capacity  of  freeman,  stating,  at  the  same  time, 
that  the  object  was  to  obtain  information  to  be  used  for 
the  benefit  of  the  defendant  in  the  present  cause ; .  which 
application  was  also  refused.  On  both  occasions,  the 
town  clerk  replied  that  he  could  not  allow  the  inspection 
without  an  order  of  this  Court;  but  stated  that,  on  such 
order,  the  inspection  would  take  place  as  a  matter  of 
course.  Kelly^  on  these  facts,  contended  that  the  cor- 
poration, though  not  a  party  to  the  present  criminal 
proceeding,  was  bound  to  produce  the  documents ;  first, 
because  the  question  was  of  a  public  nature ;  and,  se- 
condly, because  the  under-sheriff,  as  a  freeman,  had  a 
right  to  inspect  the  documents. 

The  Court  {a)  refused  the  rule. 

The  case  was  this  day  tried  at  bar,  before  Lord  Den- 
man  C.  J.,  Littledale^  Taunton^  and  Williams  Js. 

Counsel  for  the  crown.  Sir  jP.  Pollock^  Attorney- 
General  ;  Sir  W,  Toilette  Solicitor-General ;  Sir  John 
Campbell ;  and  Wightman, 

Counsel  for  the  defendant,  Maule,  Kelli/,  and  Welshy.  • 

(a)  Lord  Denman  C.  J.,  Littledale,  Williams,  and  Coleridge  Js. 

Sir 


1835. 
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Sir  F.  Pollock,  Attorney-General,  in  opening  the 
case,  stated  that  a  dispute  had  arisen,  whether  the 
sheriffs  of  the  county  of  the  city  of  Chester,  who  had, 
until  the  passing  of  stat.  1 1  G.  4.  and  1  M^.  4.  c.  70., 
executed  all  criminals  condemned  to  death  for  offences 
committed  in  the  county  palatine  of  Chester,  were  dis- 
charged from  so  doing  by  the  13th,  14th,  and  19th 
sections  of  that  act;  and  that,  to  decide  that  question, 
this  information  was  filed  against  the  defendant,  on  the 
ground  that,  since  the  act,  the  county  of  Chester  was  in 
the  same  situation  as  other  counties,  and  the  sheriff  of 
the  county  bound  to  execute  by  virtue  of  his  common 
law  liability. 

On  the  part  of  the  crown,  it  was  proved  that  the  de- 
fendant was  sheriff  of  the  county  palatine  of  Chester,  and 
was  present  at  the  trial  and  sentence  of  Garside  and 
Mosley,  Chester  is  a  city  and  county  of  itself,  and  is 
incorporated,  the  title  of  the  corporation  being  "  the 
mayor  and  citizens  of  the  city  of  Chester,^"*  The  sheriffs 
of  the  city  are  members  of  the  corporate  body.  The 
prisoners  were  brought  up  in  the  custody  of  the  con- 
stable of  the  castle  of  Chester,  and  taken  back  in  his 
custody ;  and  were  kept  by  him,  before  and  after  sentence, 
in  the  castle,  which  is  within  the  ambit  of  the  city,  but 
is  a  part  of  the  county  of  Chester,  and  is  the  gaol  for  that 
county.  The  office  of  constable  is  a  patent  office,  con- 
ferred bj^  the  crown ;  and  the  criminal  prisoners  for  the 
county  of  Chester  are  confined  in  the  castle  under  his 
custody.  The  trial  took  place  in  the  castle.  It  was  ad- 
mitted that,  as  far  back  as  living  memory  went,  the  pri- 
soners sentenced  to  death  have  been  executed  by  the  two 
sheriffs  of  the  county  of  the  city  of  Chester  (who  are 
3  F  2  officers 
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1835.      officers  of  the  corporation),  down  to  the  passing  of  the 
~      statute  11  G.  4.  and  1  W,  4.  c.  70.,  and  on  the  only  two 

The  Kino 

against      occasions  on  which  criminals  had  been  executed  since 

Antrobus.  1         •  1 

that  act ;  except  that,  in  cases  where  the  prisoners  were 
expressly  ordered  to  be  hanged  in  chains  in  some  place 
in  the  county  without  the  city,  the  sheriff  of  the  county 
had  been  ordered  to  execute,  and  had  executed,  that  part 
of  the  sentence,  after  execution  had  been  done  by  the 
sheriffs  of  the  city  at  the  place  within  the  city  where 
the  executions  used  to  be  done  by  thes&  latter.  A 
warrant  of  execution,  under  a  rule  of  court,  used  to  be 
served  both  on  the  sheriffs  of  the  city  and  the  constable. 
The  following  was  the  form  of  the  warrant  issued  sub- 
sequently to  the  statute,  which  did  not  differ  materially 
from  those  issued  before  the  statute :  — 

"  To  the  constable  of  the  castle  of  Chester, 

To  the  sheriff  of  the  city  of  Chester, 
"  And  to  all  others  whom  it  may  concern. 
"  Whereas  at  the  session  of  gaol  delivery  for  the 
county  of  Chester,  holden  at  Chester  on  the  29th  day  of 
March  now  last  past,  Thomas  Riley  received  sentence  of 
death  for  felonious  cutting,  the  offence  charged  in  his 
indictment:    Now  it  is  hereby  ordered  and  adjudged, 
that  execution  of  the  said  sentence  be  made  and  done 
upon  the  said  Thomas  Riley  on  Saturday  the  19th  day 
of  April  instant,  at  the  usual  place  of  execution ;  and  that 
the  sheriff  of  the  said  city  of  Chester  do  see  that  exe- 
cution be  done  on  the  premises. 
"  By  the  Court. 

«  Lloyd, 

**  Clerk  of  assize  and  clerk  of  the  crown. 
«  8th  April  1834?. 
«  For  the  king." 

It 
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It  was  proved  also,  that  the  same  practice  was  fol-  1835. 
lowed  on  the  occasion  of  a  special  commission  sent  down      "  ~ 

*  The  Kino 

in  the  year  1812  to  try  certain  offences  committed  in  against 

Antrobus. 

the  county  of  Chester,  the  warrant  being  in  the  same 
form,  mutatis  mutandis.  Garside  and  Moslei/  were  con- 
victed on  Wedjiesday  the  6th  of  August,  and  were  then 
sentenced  to  be  executed  on  Friday  the  8th.  Parke  B., 
who  tried  the  prisoners,  signed  a  printed  crown  calen- 
dar, in  the  margin  of  which  were  minutes  of  the  sen- 
tences of  the  several  prisoners.  The  usual  warrants  for 
execution  were  served  on  the  sheriffs  for  the  county  of 
the  city,  and  on  the  constable  of  the  castle;  but  the 
sheriffs  for  the  county  of  the  city  refused  to  perform  the 
execution,  and  communicated  their  refusal  to  the  learned 
Judge.  A  copy  of  the  signed  calendar  was  thereupon, 
by  order  of  the  Judge,  delivered  by  the  clerk  of  assize 
to  the  defendant,  on  the  morning  of  the  8th,  the  original 
being  shewn  to  him  at  the  same  time.  The  defendant 
gave  to  the  clerk  of  assize  a  letter  addressed  to  the 
learned  Judge,  stating  his  receipt  of  the  calendar,  and 
declining  to  execute  the  prisoners. 

The  clerk  of  assize,  who  was  the  principal  witness  for  bn  the  trial  oif 

,      ^  ,    .  II-  .       •  1     t  information 

the  Crown,  being  asked,  m  cross-exammation,  whether  against  a  sheriff 
he  had  heard  old  persons  in  Chester  say  that  the  sheriffs  nL%x°ecutmg^l 
of  the  county  of  Chester  were  exempted  from  executing  tenced  trdeath 

criminals,  or  whether  he  had  heard  it  reported  amonsrst  *  witness  can- 

^  °      not  be  asked 

old  persons  in  Chester  that  the  corporation  were  bound  whether  he  has 

heard  that  it 

to  execute,  the  question,  in  each  formj  was  objected  to.   was  the  custom 

for  the  sheriff 
to  be  exempt 

The  defendant's  counsel  in  answer  to  the  objection.  ]^^orf^^^' 
This  is  a  question  as  to  a  custom  relating  to  public  t" plrfor^X 

duty  in  that 

particular  county,  although  it  has  been  proved  that  sucli  other  officer  has,  in  fact,  (undet- 
orders  of  the  Court,)  always  performed  it  within  living  memory. 

•  3  F  3  matters, 
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matters,  which  custom  may  therefore  be  shewn  by  re- 
putation. The  proper  criterion  as  to  the  admissibility 
of  reputation  is,  whether  the  custom,  if  it  existed,  would 
be  matter  of  public  discourse.  The  case  of  a  modus  in 
a  parish,  or  an  easement  in  which  the  parishioners 
generally  are  interested,  may  be  instanced ;  the  rule 
is  to  be  collected  from  Morewood  v.  Wood  (a).  [^Patte- 
son  J.  It  is  something  like  a  charge  to' repair  a  bridge 
ratione  tenures can  that  be  supported  by  evidence  of 
reputation,  because  the  whole  county  is  interested  in 
the  repair  of  the  bridge  ?]  There  the  question  is  as  to 
a  charge  on  a  private  individual. 

The  counsel  for  the  Crown,  contra.  Reputation  is 
admissible  to  explain  acts  otherwise  inexplicable;  but 
here  the  sheriffs  of  the  city  are  shewn  to  have  acted  in 
obedience  to  a  rule  of  Court. 

Lord  Denman  C.  J.  I  think  that  evidence  of  repu- 
tation is  here  inadmissible.  The  question  is,  whether  a 
particular  officer  be  liable  to  a  certain  duty.  Now  re- 
putation is  admitted  where  a  public  interest  is  con- 
cerned ;  but  I  cannot  see  how  the  public  are  interested 
in  the  question  which  sheriff  is  to  perform  this  duty. 
The  second  question  proposed  is  objectionable  on  the 
same  principle  as  the  first. 

LiTTLEDALE  J.  It  is  laid  down  by  Lord  Kenyon  (jb) 
that  "evidence  of  reputation  upon  general  points  is 
receivable,  because  all  mankind  being  interested  therein, 
it  is  natural  to  suppose  that  they  may  be  conversant 

(a)  14  East,  327.  (note.)       [b)  See  Morewood  v.  Wood,     East,  329. 

with 
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with  the  subjects,  and  that  they  should  discourse  toge-  1835. 
ther  about  them,  haviRg  all  the  same  means  of  inform-      '  ~ 

'  »  The  King 

ation.    But  how  can  this  apply  to  private  titles,  either  against 

Antrobus. 

with  respect  to  particular  customs  or  private  prescrip- 
tions?" This  is  a  private  question,  whether  the  sheriffs 
of  the  county  or  the  city  are  to  perform  a  duty.  The 
citizens  of  Chester  may,  perhaps,  have  a  particular  in- 
terest ;  how  do  we  know  that  there  may  not  be  a  grant 
of  felons'  goods  to  them  ?  However  this  matter  may 
be,  the  question  is  immaterial  to  the  public. 

Patteson  J.  I  am  of  the  same  opinion.  There  is 
nothing  in  question  here  at  all  resembling  or  approach- 
ing to  a  public  right.  It  is  merely  a  dispute  between 
individuals. 


Williams  J.  I  agree  i-n  what  has  been  said  by 
the  rest  of  the  Court.  I  cannot  admit  that  when  livino: 
memory,  as  to  particular  facts,  is  exhausted,  evidence  of 
those  facts  can  be  given  by  shewing  what  individuals 
have  said.  The  distinction  was  clearly  laid  down  by 
Chamhre^,  in  a  case  (a)  where  the  issue  was,  whether  a 
turnpike  was  within  or  without  the  limits  of  the  town 
of  Wem;  he  admitted  evidence  of  general  reputation 
as  to  the  boundary  of  the  town,  but  refused  evidence 
of  reputation  as  to  houses  having  stood  in  a  particular 
spot.    That  has  always  been  held  a  leading  case. 


For  the  purpose  of  shewing  that  the  sheriffs  of  the  Forth?pur- 

£•       •  •  n      T  1    pose  of  shewing 

county  or  Chester  were  bound,  when  specially  directed,  the  liability  of 
to  execute  criminals  convicted  of  felonies  committed  in  executeo"^!b- 
the  county,  the  counsel  for  the  Crown  offered  in  evidence  ^hen"cora-'^' 

(o)  Ireland  v.  Poivell,  Salop  Spr.  Ass.  1802,  Penke  on  Ev-  13.  5th  ed. 

3  F  4  examined 
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1835i  examined  copies  of  bills  of  craving,  preserved  in  the 
,      ~~      Court  of  Exchequer,  which  had  been  preferred  on  the 

The  King  .  ^ 

af^ninst       part  of  former  sheriffs  of  the  county,  for  the  expenses 
of  gibbeting  the  bodies  of  criminals  condemned  to  be 

manded, 

orders  made      hanged  in  chains  in  parts  of  the  county  of  Chestey-wiih- 

upon  former  i     t    -       r  i 

sheriffs  of  the  out  the  limits  of  the  county  of  the  city  of  Chester,  the  ex- 

requlring"*^'  ecutions  having  taken  place  within  the  county  of  the  city, 

form  the^sdd  earliest  of  those  produced  was  as  follows:  — 

dutie^',  and 

examined  "  1777.    Peter  Kyffen  Heron,  Esq.,  late  sheriff  of 

the  ^Exchequer,  the  county  of  Chester  for  the  year  ending  at  Michaelmas^ 

by^ChIL^c"Ss  the  17th  year  of  the  reign  of  his  present  Majesty  King 

chJquef^of  George  III.,  humbly  craves  the  allowance  hereinafter 

their  cravings  mentioned  (inter  alia) : 

for  the  expences  ^ 

of  so  doing,         "Paid  the  following  expenses  of  gibbeting  Samuel 

Inay  be  given 

In  evidence;      Thorlei),  at  the  West  Heath,  near  Congleton,  in  the  said 

and  that  with-  ^^      r  -         r  ^i 

out  first  giving  county  Of  Chester,  thirty  miles  irom  the  city  or  Chester^ 

other  proof  of     .  p  i         r*    i  r         •  i 

the  judgments  pursuance  or  an  order  or  the  court  or  sessions  and 
feucrcrimhTals.  general  gaol  delivery  of  the  said  county,  held  the  3d 
day  of  April  1111,  when  he,  the  said  Samuel  Thortey^ 
was  convicted  of  murder ;  viz.  [here  followed  a  bill  of 
the  expenses,  amounting  to  25l.,  and  ah  additional  item 
for  the  trouble  of  the  under-sheriff]. 

Let  the  sherifT  be  allowed^  in  full  of  the  above  bill, 
the  sum  of  SSL  5s.  6d. 

North  "    (Chancellor  of  the  Exchequer). 


The  same  claim  appeared  by  the  document  to  have 
been  certified  as  proper  by  the  chief  justice  of  Chester^ 
and  to  have  been  sworn  to  by  the  under  sheriff.  One 
of  the  cravings  contained  an  item  of  charge  for  "attend- 
ing the  execution  "  o  \  the  criminal  in  question.  Orders 
made  by  the  court  of  session,  directing  the  sheriffs  of 
the  county  of  the  city  to  execute,  and  to  deliver  the 

bodies 
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bodies  to  the  sheriff  of  the  county,  and  directing  the 
sheriff  of  the  county  to  gibbet  the  bodies,  were  also 
offered  in  evidence. 

The  counsel  for  the  defendant  objected  to  these 
cravings  or  the  orders  being  received  in  evidence. 
The  documents  merely  show,  that  certain  persons, 
alleging  themselves  to  be  sheriffs,  made  certain  claims, 
and  asserted  certain  facts  in  support  of  those  claims. 
The  orders  cannot  carry  the  evidence,  at  the  utmost, 
beyond  the  fact  that  a  former  sheriff  has  executed  in 
obedience  to  an  order,  which  cannot  bind  his  successors. 
At  any  rate,  the  judgments  on  the  criminals,  which  led 
to  the  orders,  should  be  proved. 

The  counsel  for  the  Crown,  contra.  The  cravings  are 
examined  copies  of  records  in  the  Exchequer;  for  all 
documents  there,  touching  the  king's  revenue,  are  mat^ 
ter  of  record.  They  contain  the  admission  or  rejection 
of  these  claims  by  the  Chancellors  of  the  Exchequer, 
which  are  in  the  nature  of  a  judicial  proceeding;  and, 
originally,  these  were  actual  adjudications  in  open  courtj 
at  which  the  Chancellor  of  the  Exchequer  presided.  A 
sheriff's  quietus  may  be  pleaded  with  a  prout  patet  per 
recordum.  And,  as  to  the  orders,  the  fact  that  they 
were  made  upon  the  sheriffs  is  at  any  rate  one  step  in 
the  proof 

Per  Curiam,  We  think  that  the  acts  of  former 
sheriffs  are  receivable  in  evidence ;  and  that  the  orders 
and  cravings  are  admissible  for  the  purpose  of  shewing 
the  fact  that  the  sheriff  was  commanded  to  perform  the 
duty,  and  acted  upon  such  command. 


1835. 

The  King 

against 
Amtrobus. 


The 
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1835.  The  case  for  the  crown  being  closed,  the  counsel  for 

~~~       the  defendant  contended  that  there  must  be  an  acquit- 

The  King  * 

against       tal.    First,  it  appears  that  it  was  not  in  the  defendant's 

Antrobus. 

Where  a  con  power  to  execute  the  judgment.  The  indictment  states 
vict  is  sen-       ^jjg  iudffment  to  be,  that  the  prisoners,  besides  being  put 

tenced  to  death,  ^  f  •>  f 

the  proper        to  death,  should  be  "  buried  within  the  precincts  of  the 

officer,  in  de- 
fault of  express  said  prison,  or  of  any  prison  in  which  they  should  have 

execution,  is  been  Confined  after  their  said  conviction."    Now,  the 

has  t^Tegai^°  ^nly  prison  in  vi^hich  they  could  be  buried,  in  obedience 

conrict^*'^'"''^  to  this  judgment,  is  the  castle     Chester,  into  which  the 

Supposing  defendant  had  no  right  to  enter.    But  if  there  was  any 

that  the  Court  "  *^ 

may  authorise    part  of  the  judgment  which  the  defendant  could  not 

another  officer 

to  execute,  such  execute,  he  must  be  acquitted,  inasmuch  as  the  indict- 

authority  must  i    •        i  i         i         i  • 

be  given  by  mcnt  charges  him  as  bemg  bound,  and  as  havmg  re- 

dir^ecTing^he'  fused,  to  perform  the  whole  judgment;  and  the  judg- 

tTeTecute'and  "^ent  cannot  be  divided.    Secondly,  the  defendant,  on 

sufficiently  ex-  ^.j^g  evidence,  was  not  bound  to  perform  even  the  part 

plicit  for  the  '  *  * 

first  officer  to     of  the  judgment  which  related  to  putting  the  prisoners 

be  bound  by  it  •   °  ^      ^  .  . 

to  surrender  to  death.    The  indictment  charges  it  as  a  duty  incum- 

the  second!  bent  upon  him,  as  sheriff  of  the  county,  by  virtue  of  his 

equivalent  to  Said  office  of  sheriff.    But  the  evidence  shews  no  such 

if  theTlerk^of  ^"^7'    '^^^  officer  who,  independently  of  express  order 

tSn  of^the'^^^"  ^  particular  person,  is  to  perform  the  duty,  is  the 

Judge  who  has  officer  in  whose  custody  the  convicts  are.    This  is,  in 

tried  and  sen- 
tenced the  con-  most  instances,  the  sheriff  of  the  county  ;  but  here  it  is 

vict,  shews  to 

the  sheriff  of     not  SO.    The  evidence  shews  that  the  constable  ot  the 

the  county  in 
which  the 

offence  was  committed,  not  having  the  custody,  a  calendar  signed  by  the  Judge,  with  a 
minute  of  the  sentence  in  the  margin,  at  the  same  time  delivering  him  a  copy. 

Although  the  sheriff  acknowledge  the  receipt  of  the  calendar,  and  at  the  same  time  re- 
fuse to  execute. 

Especially  where  the  officer  having  the  legal  custody  has  previously  received  an  order 
of  the  Judge,  directing  that  a  third  officer  shall  do  execution. 

The  sheriffs  of  the  county  of  the  city  of  Chester  have  for  many  years  executed  all 
criminals  sentenced  to  death  for  offences  committed  in  Cheshire,  by  order  of  the  Court 
trying  the  prisoners.  Supposing  them  to  have  been  bound,  by  custom,  to  execute  as  above, 
Qusere,  whether  this  custom  w^as  done  away  with  by  st.  11  G.  4.  &  1  4.  c  70.  ?  [But 
now  see  st.  5  &  6  W.  4.  c.  1.] 

castle 
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castle  had  the  exclusive  custody,  and  the  indictment  is  18S5. 
to  the  same  effect.  In  Holers  Pleas  of  the  Crown,  part  2. 

^  The  King 

ch.  4.  (fl),  it  is  said,  "  All  the  precepts  and  processes  against 
of  justices  of  oyer  and  terminer  regularly  are  to  be  in 
the  names  and  under  the  seals  of  the  justices  (viz.  three 
of  them,  one  of  the  quorum) ;  and  although  at  this  day 
there  is  no  other  warrant  for  the  execution  of  prisoners 
condemned,  but  a  calendar  left  with  the  sheriff  under 
the  hand  of  the  justice  that  sits,  yet  anciently  there  was 
a  warrant  under  their  hands  and  seals,  and  in  the  names 
of  the  commissioners.  Co,  P.C.  p.  31.  But  if  the  pri- 
soner be  in  custody  of  the  sheriff,  the  truth  is,  there  is 
no  need  of  any  warrant  or  calendar,  for  the  open  pro- 
nouncing and  entering  of  the  judgment  Suspendatur  is 
a  warrant  for  the  execution,  and  so  it  is  in  the  king's 
bench,  the  entry  on  record  of  the  judgment  with  a 
prceceptum  est  marescallo  quod  faciat  executionem  periculo 
incumbente,  without  any  fornial  writ  or  precept  of  the 
court  is  sufficient,  and  more  is  not  usual :  and  the 
calendar  subscribed  by  the  judge  of  gaol-delivery  is  but 
a  memorial ;  and  Rolle  would  never  sign  any  calendar, 
but  gave  his  orders  openly  in  court  with  a  charge  to 
the  sheriff  and  gaoler  to  take  notice  of  them."  The 
same  doctrine  is  expressly  laid  down  in  a  later  part  of 
the  same  work,  part  2.  c.  57.,  where  it  appears  that  the 
duty  is,  in  all  the  various  cases,  attached  to  the  custody 
of  the  person  of  the  convict  [b).    Where  the  duty  is 

taken 

(a)  Vol.ii.  p.  31.  (ed.  1800.) 

[h)  Vol.ii.  p.  410.  (ed.  1800).  "  By  what  officer  execution  is  to  be 
made.  Regularly  the  officer,  that  is  to  make  the  execution,  is  that  officer 
in  whose  custody  by  law  the  prisoner  s  at  the  time  of  the  judgment  given, 
for  into  his  custody  he  is  to  be  remanded  after  judgment  pronounced, 
and  there  to  stay  till  judgment  executed.    Therefore,  where  judgment  is 

given 
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1835.       taken  from  the  officer  who  has  the  custody,  there  must 
be  a  special  order.    The  warrant  to  the  sheriffs  of 

The  King 

against       Londofi  and  sheriff  of  Middlesex  for  the  execution  of 

Amrobus.  •  t 

the  Earl  Ferrers,  whose  mdictment  had  been  certified  to 
parliament,  where  he  was  convicted,  and  judgment  of 


given  at  the  sessions  of  gaol-delivery,  the  execution  is  to  be  made  by  the 
sheriff,  or  his  under-sheriff  or  deputy^  for  regularly  he  is  in  his  custody 
ordinarily,  but  if  the  prisoner  be  in  the  Tower  of  Loridon,  (which  is 
oftentimes  the  case  of  persons  indicted  for  great  treasons,)  and  he  be 
arraigned  before  justices  of  oyer  and  terminer,  he  is  commonly  brought 
before  them  by  a  precept  to  the  constable  of  the  Tower,  (which  is  an 
exempt  prison  from  that  of  the  sheriff,)  and  if  he  be  convict  and  attaint, 
he  is  commonly  remitted  thither,  and  the  precept  or  warrant  for  execution 
must  go  to  the  lieutenant  or  constable  of  the  Tower,  for  it  is  pursuant  to 
the  judgment,  viz.  quod prcedictus  E.  ducatur  per  prcBfdtum  locumtenekt* 
iurris  London  usque  ad  dictam  turrim,  ^  deinde  per  Medium  civitatii 
Xiond.  directe  trahatur  usque  furcas  de  Diburn,  ^c.  And  thus  it  was 
done  in  the  cases  of  the  traitors  at  the  powder-treason,  3  Jac.  But 
usually  a  command  or  precept  is  made  to  the  sheriffs  of  London  and 
Middlesex  to  be  assisting  to  the  lieutenant.  If  the  prisoner  be  arraigned 
in  the  king's  bench  either  for  treason  or  felony,  he  is  or  ought  to  be 
always  first  committed  to  the  marshal,  and  by  hira  is  to  be  brought  td 
the  bar  upon  his  trial  and  judgment,  and  to  him  he  is  to  be  remitted 
after  judgment  till  execution,  and  wheresoever  the  felony  or  treason  was 
committed,  yet  the  marshal  is  to  make  execution,  for  he  is  in  this  case 
the  immediate  officer  to  the  court,  and  the  prisoner  is  not  in  the  custody 
of  any  sheriff,  but  of  the  marshal.  And  therefore  the  entry  in  this 
case  of  felony  is,  Et  dictum  est  marescallo,  Qubdjaciat  executionem  pe- 
riculo  iilcumbenie.  But  in  case  of  high  treason  the  marshal  is  mentioned 
in  the  very  judgment,  viz.  quod  ducatur  per  prcsfatum  marescallum  usque 
prisonam  marescalli  marescallieB  domini  regis,  et  deinde  usque  ad  furcas 
sancti  Thomas  Watrings  trahatur  et  ibidem  suspendatur  S^c.  thus  is  the 
entry  of  the  judgment,  P.  44  Eliz.  against  Patrick  Dalph  B.  R.  T. 
43  Eli%.  B.  R.  against  John  Tipping,  T.  39  Eliz.  B.  R.  against  John 
Jones.  And  in  the  case  of  Brown  P.  25  Car.  2.  that  had  judgment  in 
the  king's  bench  for  felony  upon  the  statute  of  3  //.  7.  for  an  offence 
committed  in  Middlesex,  and  there  presented  and  convicted,  the  execution 
was  made  by  the  marshal  in  the  usual  place  of  execution  in  the  county 
of  Surrey.  Only  in  these  and  the  like  cases  the  court  gives  order  to  the 
sheriff  of  the  county,  where  the  execution  is  made,  to  be  assisting  to  the 
marshal." 

death 


IN  THE  Fifth  Year  of  WILLIAM  IV. 


80] 


death  given,  requires  the  sberiiFs  to  receive  the  convict.  1835. 
from  the  Heutenant  of  the  Tower  of  London  (who  had 

,      ^  The  King 

been  ordered  to  deliver  him  to  them  by  another  writ),  against 

11  •  1  •  T17  A         T  Antrobus. 

and  to  do  execution  upon  him;  4  Bla.  Com?n,,  Appendix^ 
§  5.  So,  in  the  present  case,  to  charge  the  defendant 
with  the  duty,  he  should  have  been  specially  ordered 
to  receive  the  convicts  from  the  custody  of  the  constable, 
and  the  constable  should  have  been  ordered  to  deliver 
them  up.  This  had  been  always  done,  when  the 
sheriffs  of  the  county  of  the  city  were  ordered  to  exe- 
cute ;  and  the  same  practice  appears  to  have  been  fol- 
lowed when  the  county  sheriff  was  to  gibbet  in  the 
county  the  criminals  executed  by  the  sheriffs  of  the  city. 
The  signed  calendar  did  not  constitute  such  an  order 
on  the  defendant,  nor  could  it  give  authority  to  him  to 
demand  the  convicts  of  the  constable,  or  to  the  con- 
stable to  deliver  them  to  the  defendant.  \_Littledale  J. 
It  might  be  more  correct  to  remove  them  by  habeas 
corpus.]  The  prisoners,  in  this  case,  were  finally 
brought  up  by  habeas  corpus  directed  to  the  constable, 
placed  in  the  custody  of  the  marshal,  and  the  latter 
directed  to  do  execution  ;  and  the  sheriff  of  Surrey, 
where  the  execution  took  place,  was  ordered  to  assist 
The  constable,  moreover,  had  actually  received  a  noti- 
fication that  he  was  to  deliver  the  criminals  to  the 
sheriffs  of  the  county  of  the  city.  Unless  the  authority 
were  adequate,  it  would  have  been  murder  to  execute 
the  prisoners :  3  Inst.  c.  7.  p.  52. 

Arguments  for  the  Crown.  As  to  the  first  objection, 
the  word  "judgment"  must  either  be  taken  in  conjunc- 

(a)  Rex  V.  Garside  and  Moslem/,  ante,  p.  266. 

tion 
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1835.  tion  with  the  words  "sentence  of  death/*  or  separately. 
~   ~       If  it  be  taken  in  conjunction,  then  the  duty  charged  in 

The  King  j  '  J  & 

I       against       the  indictment  is,  to  execute  judgment  of  death,  and 

AntROBUS.  r    1        ^  TP  •  1 

sentence  of  death.  Ir  it  be  taken  separately,  then  the 
duties  charged  are,  to  execute  the  judgment,  and  to 
execute  the  sentence  of  death ;  and  the  defendant  may 
be  convicted  for  neglecting  the  second  of  these  duties. 
The  offences  in  that  case  are  divisible.  As  to  the 
second  objection,  if  the  defendant  was  the  proper  offi- 
cer to  execute,  the  constable  was  bound  (the  previous 
order  being  a  nullity,  on  that  supposition)  to  deUver 
the  convicts  to  him,  and  the  defendant  was  bound  to 
demand  them.  Instead  of  doing  this,  the  defendant 
expressly  refuses.  There  is  abundant  evidence  for  the 
jury  that  the  defendant  had  been  ordered  to  execute ; 
the  calendar  is  a  sufficient  order,  and  it  was  so  treated 
by  the  defendant,  who  expressly  refused  to  obey  it, 
without  making  any  objection  to  its  sufficiency  as  an 
order.  It  is  not  necessary  now  that  a  regular  warrant 
should  be  served,  in  order  to  command  the  sheriff  to 
execute.  Anciently,  a  warrant  was  always  served ;  now 
the  calendar  has  been  substituted  for  it :  BlacksU  Com, 
b.  4.  c.  32.  p.  403. 

Arguments  in  reply.  The  "judgment  and  sentence 
of  death  "  means  all  that  the  Court  has  ordered ;  not 
judgment  of  death,  and  sentence  of  death,  only.  And 
this  is  not  divisible ;  a  part  of  the  judgment  would  not 
in  law  constitute  any  judgment  at  all.  With  respect 
to  the  answer  offered  to  the  second  objection,  the  ca- 
lendar in  fact  works  nothing  at  all.  Blacksione  must 
be  understood  to  be  describing  its  effect  in  popular 
terms ;  for  he  refers  to  HaUj  who,  as  appears  from 

the 
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the  passages  already  cited,  considers  that  the  calendar 
is  unnecessary  in  point  of  law,  and  that  it  is  not  by 
virtue  of  it  that  the  sheriff  in  general  executes.  If  the 
warrant  had  been  legally  necessary,  originally,  to  au- 
thorize the  person  to  execute  who  had  the  custody  of 
the  convict,  the  substitution  of  the  calendar  for  that 
warrant  would  have  been  illegal. 

Lord  Denman  C.  J.  The  question  which  it  was 
intended  to  raise  cannot  be  tried  on  this  information. 
Even  if  the  sheriff  of  the  county  were  proved  to  be  the 
proper  officer,  in  general,  to  execute  convicts,  the  evi- 
dence in  this  case  is  not  sufficient  to  shew  that  the  de- 
fendant was  called  on  to  do  so.  Two  objections  have 
been  made  on  behalf  of  the  defendant.  First,  that  the 
sheriff,  not  having  the  custody  of  the  convicts,  nor  the 
keeping  of  the  castle,  could  not  take  back  the  criminals, 
nor  dispose  of  their  bodies,  in  the  manner  directed  by 
the  judgment,  and  therefore  could  not  execute  the  whole 
judgment.  It  is  not  necessary  to  discuss  this  point, 
though  it  throws  some  light  on  the  second  objection, 
which  is  conclusive.  That  objection  rests  on  a  principle 
laid  down  by  the  highest  authorities,  — that  an  officer, 
who  has  not  the  custody  of  a  convict,  cannot  execute 
him.  The  defendant  had  not  the  custody.  Had  he 
then  the  legal  means  of  getting  it  ?  I  think  not.  He 
had  a  copy  of  the  calendar,  but  nothing  more.  I  must 
own  that  I  doubt  whether  his  receiving  a  message  from 
the  Judge  (a  fact  which  is  not  clearly  proved),  and  shew- 
ing the  calendar  to  the  constable,  would  have  justified 
the  latter  in  giving  up  the  custody.  At  all  events,  the 
defendant  is  not  liable  for  not  trying  the  experiment. 
He  should  have  been  furnished  in  the  first  instance 

with 
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with  authority  to  demand.  And  suppose  he  had  been 
so  furnished,  and  had  gone  to  the  constable,  and  had 
made  the  demand,  and  the  constable  in  answer  had 
shewn  him  the  previous  order,  what  could  have  been 
done,  and  in  what  a  situation  would  he  have  been?  It 
is  true  that  the  defendant  objected  generally  that  he  was 
not  the  officer  bound  to  perform  the  duty ;  but  that 
refusal  cannot  dispense  with  the  necessity  of  shewing 
that  he  was  in  fact  fully  armed  with  power  to  carry  the 
law  into  eflpect.  I  think,  therefore,  it  is  not  shewn  that 
he  was  bound  to  execute  the  convicts. 

LiTTLEDALE  J.  The  qucstion  of  liability  is  presented 
to  us  under  peculiar  circumstances.  The  county  of 
Chester  is  a  county  palatine  by  prescription.  The 
authority  of  the  sheriff  of  the  county  palatine  is  not 
the  same  that  of  the  sheriffs  of  other  counties ;  he 
has  not  the  custody  of  the  convicts.  It  seems  that,  for 
some  time  at  least,  where  convictions  have  been  fol-? 
lowed  by  execution,  it  has  been  performed  by  the 
sheriffs  of  the  county  of  the  city.  Then  the  act  of 
parliament  (a)  preserves  the  obligations,  duties,  juris- 
diction, and  rights  of  the  mayor  and  citizens  of 
Chester  (b) ;  and,  in  another  part  (c),  it  provides  that 
commissions  of  oyer  and  terminer  and  gaol  delivery 
shall  be  issued  into  the  county  of  Chester  as  elsewhere. 
It  is  difficult  to  say  what  the  effect  of  this  may  be  as 
to  the  sheriff's  liability;  we  may,  however,  put  the 
liability  of  the  sheriffs  of  the  city  out  of  the  question, 
for  no  such  liability  has  been  proved.  The  practice  as 
to  them  merely  serves  to  illustrate  the  rest  of  the 


1835. 


(a)  11  G.  4.  &  1  JT.  4.  c.  70.  {b)  Sect.  15. 


(c)  Sect.  19. 

question. 
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question.     Perhaps  we  may  also  leave  the  act  of  1835. 
parliament  out  of  consideration ;  foi',  if  the  liability  of  .pJ^Tkino 
the  officers  of  the  corporation  be   not  proved,  the  against 

«/.        1  .1  •  A  Aktrobus. 

fifteenth  section  has  no  application.    At  present,  we 

may  consider  this  county  as  similarly  situated  with 
other  counties,  except  that  criminal  prisoners  are  in 
the  custody  of  the  constable.  It  appears,  by  the  pas- 
sage cited  from  Lord  Hale^  that  execution  is  to  be  done 
by  the  person  having  custody  of  the  prisoner.  It  was 
properly  admitted,  and,  indeed,  is  alleged  on  the  record, 
that  these  prisoners  were  brought  up  in  the  custody  of 
the  constable,  and  taken  back  to  that  custody ;  he  there- 
fore must  be  understood  to  have  the  custody  of  the  con- 
victs. A  late  act  of  parliament  (a)  contains  many  special 
directions  as  to  the  treatment  of  persons  convicted  of 
murder;  thus,  they  are  to  be  fed  on  bread  and  water (i), 
and  other  rules  are  laid  down  which  can  be  enforced 
only  by  the  officer  having  the  custody.  In  the  common 
course  of  things,  the  officer  who  brings  the  prisoner  to 
the  bar  is  the  person  who  is  to  do  execution.  It  may 
be  said  that,  according  to  this,  the  constable  should 
have  executed  in  the  present  case;  but  that  point  is 
not  now  raised.  If,  however,  by  the  common  law,  the 
sheriff  of  the  county  palatine  could  have  been  called 
upon  to  do  execution  in  the  present  case,  the  regular 
way  would  have  been  lo  have  directed  a  writ  of  habeas 
corpus  to  the  constable,  and  that  he  should  have  been 
ordered  to  deliver  the  convicts  to  the  sheriff  of  the 
county  palatine,  and  that  the  latter  should  have 
been  ordered  by  another  writ  to  receive  and  execute 
them.    Or  perhaps  another  form  might  have  been 


(a)  9G.4.  c.  31.  (6)  Sect.  6. 
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1835.      adopted.    As  the  constable  brought  the  prisoners  to 
the  bar,  and  as  they  must  be  supposed  to  have  re- 

TheKiNG  .        .  .  .  ^ 

against  Hiained  in  court  to  the  time  of  judgment  passing,  and 
as  the  sheriff  must  be  present  in  court,  instead  of  two 
writs  being  issued,  the  Court  might  give  an  order  or  a 
regular  warrant  for  the  constable  to  deliver,  and  the 
sheriff  to  receive,  at  the  time  of  the  judgment  being 
pronounced.  In  the  present  case,  there  was  neither 
legal  order  nor  warrant.  But  it  is  said  that  the 
calendar  has  the  same  effect ;  let  us  see  if  that  be  so. 
The  first  order,  so  far  from  directing  that  the  sheriff  of 
the  county  palatine  shall  execute,  is  addressed  to  the 
constable  and  the  sheriffs  of  the  county  of  the  city,  and 
directs  that  the  latter  shall  execute  at  the  usual  place, 
that  is,  in  the  city,  and  this  is  served  on  them  and  on 
the  constable.  On  the  part  of  the  crown,  it  is  con- 
tended that  this  order  was  a  nullity ;  if  so,  it  certainly 
bound  no  one  :  yet  it  put  the  constable  in  great  danger 
of  a  contempt.  But  take  it  to  be  a  nullity.  The  sheriff 
of  the  county  is  afterwards  served  with  a  copy  of  the 
calendar :  but  what  was  he  to  do  thereupon  ?  How 
was  he  to  obtain  custody  of  the  convicts  ?  No  habeas 
corpus  had  issued ;  none  of  the  steps  had  been  taken 
which  I  pointed  out  just  now.  It  is  possible  that  he 
might  have  gone  to  the  constable  and  demanded  the 
convicts,  but  he  was  not  bound  to  do  so ;  and  I  doubt 
whether  the  constable  would  have  been  bound  to 
deliver.  Possibly  it  might  be  answered,  that  all  parties 
in  court  were  bound  to  take  notice  of  the  judgment; 
that  the  constable  should  therefore  have  delivered  to 
the  defendant,  and  that  the  sheriff  should  have  received  ; 
and  that  so  the  sheriff,  having  received,  would  become 
liable.    But  it  does  not  appear  to  me  that  the  sentence 

had 
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had  that  effect ;  the  convicts  were  sentenced  to  be  taken  1835. 
to  the  prison  from  whence  they  came.  I  do  not  see  how 

^  The  King 

this  could  have  such  an  operation  as  a  warrant  to  deliver  against 

to  the  defendant  would  have  had.    The  Court  should 

have  gone  further;   it  should  have  shewn  how  the 

prisoners  were  to  be  placed  in  the  defendant's  custody, 

and  not  merely  have  directed  their  execution.  The 

first  step  should  have  been  a  warrant,  or  a  habeas 

corpus,  or  something  equivalent ;  in  default  of  this,  the 

convicts  remained  in  the  constable's  custody,  and  the 

defendant  could  not  insist  on  their  being  delivered  up 

to  him.    There  is  nothing  constituting  a  legal  order, 

and  the  defendant  is  not  liable  to  a  criminal  information 

for  neglect.    It  is  true,  that  he  has  expressly  refused ; 

but  his  power  to  obey  must  be  shewn.    Here  it  has  not 

been  proved  that  the  legal  custody  was  changed. 

Patteson  J.  Undoubtedly  there  are  great  difficul- 
ties in  the  question,  who  is  to  execute  in  this  county, 
arising  from  its  being  a  county  palatine,  and  from  the 
act  of  parliament.  But  here,  it  is  sufficient  to  suppose 
the  defendant  to  be  liable  to  the  same  duties  as  the 
sheriffs  of  other  counties ;  that  puts  the  case  on  the  sup- 
position most  favourable  to  the  prosecution.  »  This  is, 
perhaps,  the  only  instance  of  the  sheriff  of  the  county 
not  having  the  custody  of  the  criminals  convicted  for 
offences  committed  in  the  county.  But,  however  that 
may  be,  Lord  Hale  says  that  the  execution  is  to  be 
done  by  the  officer  who  has  the  custody  of  the  prisoner. 
The  defendant  has  not  that  custody,  and  is,  therefore, 
not  liable  to  the  duty,  unless  some  other  rule  of  law  is 
to  prevail.  Suppose  a  custom  to  have  existed  in  this 
county  that  the  sheriffs  of  the  county  of  the  city  should 
3  G  2  execute, 
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1835.  execute,  and  that  such  custom  has  been  done  away 
The  King     ^^^^      statute,  Still  that  cannot  throw  the  duty  on  the 

against  sheriff  of  the  county.  Then,  as  to  the  calendar,  the 
Antkobus. 

judgment  is  that  which  empowers  the  officer  to  execute; 
though  a  document  is  sometimes  required  besides,  if 
the  custody  be  out  of  the  person  who  is  ordered  to  carry 
the  judgment  into  effect.  In  general,  according  to 
Lord  Hale,  no  such  document  is  wanted.  There  used 
to  be,  as  is  laid  down,  a  warrant :  that  practice  has, 
however,  fallen  into  disuse ;  and  now  the  sheriff  merely 
receives  the  copy  of  the  calendar,  and  executes,  ac- 
cording to  the  minute  in  the  margin,  if  there  be  no 
reprieve.  Lord  Hale  says,  however,  that  this  is  not 
necessary;  and  that  the  calendar  is  merely  a  memorial 
if  the  criminal  be  in  the  sheriff's  custody.  But  it  is 
contended  that  the  calendar  is  more  than  a  memorial, 
where  he  is  not  in  such  custody.  Yet  the  calendar 
gives  no  directions  to  any  person.  It  is  not  said  to  be 
a  calendar  of  the  prisoners  in  custody :  it  is  not  the  calen- 
dar which  is  made  out  when  the  Judges  first  come  into 
the  town,  but  a  new  one,  made  at  the  end  of  the  assizes, 
containing  a  list  of  the  prisoners  tried,  and  their  re- 
spective sentences.  One  such  calendar  is  signed  by  the 
Judge,  and  another  by  the  clerk  of  assize,  besides  another 
which  the  clerk  of  assize  sends  to  the  sheriff.  It  is  a 
mere  memorial.  Lord  Hale  says  that  Rolle  would 
never  sign  it.  Then  we  come  back  to  the  question, 
whether  there  be  any  authority  in  the  books  shewing 
that  the  officer  who  has  not  the  custody  can  execute 
without  express  authority.  Lord  Hale  gives  instances 
of  convicts  executed  in  Middlesex;,  who  had  been  kept 
in  the  Tower ;  and,  in  these  cases,  the  lieutenant  has 
executed,  and  the  sheriff  has  commonly  assisted.  Per- 
haps 
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haps  here  the  sheriff  of  the  county  might  be  ordered 
to  execute,  and  to  be  assisted  by  the  constable.  I  do 
not  say  that  it  may  not  be  right  that  the  justices  of 
gaol  delivery  should  direct  the  sheriff  of  the  county  to 
execute  but  then  it  must  be  done  by  a  formal  instru- 
ment, authorising  him  to  receive  the  custody.  It  comes 
then  to  what  my  Brother  Littledale  has  said,  that  there 
was  no  change  of  custody.    If  so,  there  was  no  duty. 

Williams  J.  I  am  entirely  of  the  same  opinion. 
Though  it  be  true  that  this  trial  rather  partakes  of  the 
character  of  a  civil  proceeding,  the  object  being  to 
determine  a  disputed  question  of  right,  we  still  must  not 
suffer  a  conviction  to  take  place,  unless  we  clearly  see 
that  there  has  been  a  breach  of  duty.  It  is  clear  that 
the  Judge  below  considered  the  prisoners  not  to  be  in 
the  custody  of  the  defendant.  That  they  were  not,  is 
confirmed  by  subsequent  proceedings  of  this  Court : 
a  writ  of  habeas  corpus  was  directed  to  the  constable, 
and  it  was  obeyed,  and  returned  by  him  as  the  officer 
having  the  lawful  custody.  This  was  a  recognition,  if 
any  were  required,  of  that  which  is  shewn  by  the  evi- 
dence, and  by  the  allegations  on  the  record,  in  the  pre- 
sent case.  Thus  the  question  is  raised,  whether  there  can 
be  any  instance  adduced  in  which  a  party  was  called  on 
to  execute  a  prisoner  of  whom  he  had  not  the  custody. 
All  the  authorities  proceed  expressly  on  the  doctrine 
that  the  party  executing  must  have  the  legal  custody. 
Amongst  others  (in  conformity  with  the  precedent  cited 
from  the  Appendix  to  the  fourth  volume  of  Black- 
stone^  s  Commeiitaries)  is  the  case  of  Mr.  Radcliffe^  where 
there  was  a  distinct  writ  issued  for  the  purpose  of 
placing  him  in  the  lawful  custody  of  the  person  who 
3  G  3  was 
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The  King 

against 
Antrobds, 
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1835.      was  to  do  execution  («) ;  and  no  other  principle  is 

^        suggested  by  counsel.    Was  there  then  any  thing  else, 

against  in  the  present  case,  conferring  the  right,  or  imposing 
Antrobus. 

the  duty  ?  Clearly  not.  Two  circumstances  are  relied 
on.  First,  it  is  said  that  there  was  an  order.  Why, 
if  the  order  was  to  operate,  the  unrevoked  order  di- 
rected the  constable  to  deliver  the  prisoners  up  to 
another  officer,  supposed,  at  first,  to  be  liable  to  the 
duty.  Secondly,  there  was  the  calendar;  but  that  is 
a  mere  memorial,  made  out  for  greater  certainty,  lest, 
by  mischance,  there  should  be  any  mistake  as  to  the 
judgment,  which  is  the  binding  thing.  Beyond  this  it  has 
no  effect.  The  defendant,  therefore,  had  not  the  legal 
custody ;  and  no  means  were  chalked  out  for  him,  or 
have  been  presented  to  us,  by  which  he  had  authority 
to  take  the  prisoners  into  his  custody.  Much  has  been 
said  as  to  what  a  sheriff  is  bound  to  notice.  It  is  said 
that  a  learned  Judge  would  never  sign  the  calendar, 
but  would  always  pronounce  the  judgment  in  open 
court.  That  is  very  likely ;  but  that  presupposes  the 
sheriff  to  have  the  power.  I  am  clearly  of  opinion  that 
the  defendant  had  not  such  power  here ;  and,  if  he  had 
not,  he  has  committed  no  breach  of  duty.  There  is, 
therefore,  nothing  to  go  to  the  jury. 

The  jury,  then,  by  the  direction  of  the  Court,  re- 
turned a  verdict  of 

Not  guilty  (^). 

(a)  Foster's  Crown  Ca.  43,  44.  (3d  ed.). 

(6)  By  Stat.  5  &  6  ^T.  4.  c.  1.  1.  it  is  enacted,  that  the  sheriffs  of  the 
county  of  the  city  of  Chester  shall  execute  sentence  of  death  upon  all 
criminals  condemned  to  die  for  offences  committed  within  the  county  of 
Chester ;  and  the  Judges,  or  one  of  them,  of  oyer  and  terminer  and  gaol 
delivery  are  empowered  to  order  the  constable  of  the  castle  of  Chester  to 

deliver 
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deliver  the  criminals  to  the  said  sheriffs,  and  to  order  the  said  sheriffs  to 
execute  the  criminals  as  such  Judges  or  Judge  shall  think  fit.  By  sect.  2., 
if  any  Judge,  before  whom  such  criminal  is  so  convicted  and  sentenced, 
shall  think  fit  to  order  him  to  be  executed  at  any  place  not  within  the 
jurisdiction  of  the  sheriffs  of  the  city,  but  within  the  county  of  Chester^ 
such  Judge  may  make  any  order  which  he  thinks  fit  upon  the  sheriff 
of  the  county  of  Chester  to  execute  the  criminal  at  such  place,  and 
to  the  constable  to  deliver  the  criminal  to  such  sheriff,  and  to  do  all 
such  other  things  as  shall  be  necessary  for  carrying  the  sentence  into 
^ect. 


In  this  Vacation  Robert  Alexander,  Esq.,  and  Thomas 


1835. 

The  King 

against 
Antrobus. 
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were  appointed 


Counsel, 
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THE  PRINCIPAL  MATTERS. 


.ACCEPTOR. 

Of  bill,  when  liable  to  drawer  on  original 
consideration.    Pleadings  V. 

ACCOUNTS. 

I.  Overseers'. 

1,  What  may  be  charged.  Overseers^  1. 

2.  Who  may  appeal  against.  Over- 
seers, 1. 

II.  Surveyors*.  ' 

How  to  be  allowed.  Surveyor. 

ADVERSE  POSSESSION. 

1.  What  is.   Poor,  V.  3. 

2,  A  bar  to  ejectment.   Statute,  III.  (1.) 

ADVERSE  TITLE. 

What  parties  estopped  from  setting  up. 
Estoppel,  1. 

AFFIDAVIT. 

1.  Of  publication  of  newspaper  under 
Stat.  38  G.  5.  c.  78.   Statute,  XII.  (1.) 

2.  On  hearing  before  Master.  Mas- 
ter, 2. 

AGENT. 
Who  is.    Cheque,    Statute,  V.  (2.) 


AGREEMENT. 

1.  Within  Statute  of  Frauds.  Pleading, 
VIII.  1. 

2.  Within  Stamp  Act,  55  G.  5.  c.  184. 
Statute^  XX.  (2.) 

ALLEGIANCE. 
Oath  of,  its  effect.    Poor^  IV. 

AMENDMENT. 
Of  verdict  in  ejectment.    Ejectment,  8. 

ANNUITY. 

Untrue  statement  of  consideration  in 
annuity  deed.   Statute,  XVIII. 

APPEAL. 

1.  Against  overseers'  accounts,  by  whom 
it  may  be.    Overseers,  1. 

2.  Against  poor  rate,  which  has  been 
abandoned  by  parish  officers.  Poor, 
I.  5. 

5.  What  amounts  to  a  hearing  and  de- 
termination of  appeal.  Statute,  XXIII. 

4.  Costs  under  statute  S  &  9  JT.  3.  30. 
s.  5.    Order,  III. 

APPOINTMENT  UNDER  A  POWER. 
See  Power,  1. 

APPREN- 
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ASSUMPSIT,  I.  II. 


APPRENTICESHIP. 
Indenture. 

1.  Void  or  voidable.  Statute,  XXXVII. 
(2.) 

2.  Exemption  from  stamp  duty.  Sta- 
tute, XX.  (5.) 

3.  Settlement  by  service  under.  Poor, 
III. 

4.  Assignment  of.    Statute,  XX.  (5) 

APPROPRIATION. 
Of  payjnents.    Statute,  VIII. 

ARBITRATION. 

Whether  partner  can  bind  his  copartners 
by  parol  submission.    Award,  1. 

ARBITRATOR. 

Effect  of  directing  money  to  be  paid  to 
arbitrator.    Award,  5. 

ARREST. 

Money  paid  on  irregular  arrest. 

A  party  irregularly  arrested  was  dis- 
charged, on  paying  into  court  the  sum 
claimed,  and  another  sum  as  security 
for  the  expenses  of  the  arrest.  The 
Court,  on  motion  made  a  year  and  a 
half  after  the  arrest,  ordered  the  money 
to  be  repaid  to  him,  his  application  ap- 
pearing not  to  have  been  unnecessarily 
delayed.    Pitt  v.  Coomes,  459. 

ASSESSMENT. 

1 .  Land  tax,  when  evidence.  Evidence, 
III.  1. 

2.  Poor  rate,  reduction  of  by  justices, 
under  local  act.    Statute,  XXXVII. 

3.  Compensation  under  local  act.  Sta- 
tute, XXXVIII. 

ASSUMPSIT. 

I.  Consideration. 

1.  What  is  good  consideration. 
Defendant  sold  ten  casks  of  goods 
to  N.,  and  sent  them  to  plaintiffs,  with 
notice  that  they  were  for  N.,  and 
ordering  plaintiffs  to  separate  them 
from  other  articles  sent  at  the  same 
time,  and  to  have  them  taken  away 
distinctly  from  those.  After  they  were 
separated,  JV^.  took  away  two  casks. 
Defendant  then  ordered  plaintiffs  not 
to  deliver  the  remaining  eight  to  N., 


but  to  another  person,  which  order 
plaintiffs  obeyed.  N.  becoming  bank- 
rupt, his  assignees  sued  plaintiffs  in 
trover  for  the  eight  casks.  Plaintiffs 
wrote  to  defendant,  stating  that  they 
looked  to  him  for  indemnity  ;  and  in- 
quiring whether  they  should  defend, 
and  stated  that  they  should  settle  the 
action,  in  default  of  receiving  instruc- 
tions from  him.  Defendant  denied  his 
liability  to  indemnify,  though  he  said 
he  was  advised  the  action  could  not 
be  defended,  but  he  offered  to  place 
eight  fresh  casks  of  the  same  article  in 
the  plaintiffs'  hands.  Plaintiffs  received 
the  casks,  and  offered  them  to  the  as- 
signees; who,  two  months  after,  re- 
fused to  accept  them.  Plaintiffs  then 
paid  the  sum  claimed,  and  costs,  to 
the  assignees,  and  sued  defendant  for 
the  sum  paid  and  the  costs  of  the 
action,  declaring  upon  promises  to  in- 
demnify, in  consideration  of  their  not 
delivering  the  casks  to  N.,  and  deliver- 
ing them  to  another  person  :  Held, 

(1 .)  That  a  promise  to  indemnify  to  the 
full  amount  claimed  might  be  implied 
from  the  facts. 

(2.)  That,  whether  the  right  of  stoppage 
as  against  N.  was  determined  or  not,  the 
detaining  the  goods  by  the  plaintiffs  was 
not  such  an  evidently  unlawful  act  as 
entitled  the  defendant  to  resist  the  ac- 
tion, as  an  attempt  to  enforce  contri- 
bution or  indemnity  among  wrong- 
doers. 

(3.)  That  the  taking  of  the  last  eight 
casks  by  the  plaintiffs,  and  offering  them 
to  the  assignees,  was  not  a  waiver  or  sa- 
tisfaction of  the  plaintiffs'  claim  against 
the  defendant. 

Letters  between  N.  and  defendant, 
respecting  the  original  contract  and  the 
disposal  of  the  casks,  not  communi- 
cated to  the  plaintiffs,  were  offered  by 
the  defendant  in  evidence.  Quaere, 
whether  they  were  admissible  ?  Betts 
V.  Gibbins,  57. 

2.  For  debt  of  third  party ;  when  written 
contract  must  be  set  out  on  pleadings. 
Pleading,  IV.  1 .  ' 

3.  Want  of. 

(l.)  When  admitted  on  pleadings. 
Pleading,  VIII.  1. 

(2.)  Upon  which  party  proof  lies. 
Pleading,  VIII.  2. 

II.  From  what  facts  contract  to  indem- 
nify will  be  implied.    Ante,  I.  l. 

in.  What 


ASSUMPSIT,  III.-V. 

III.  What  is  waiver  or  satisfaction  of 
contract.    Ante,  I.  1. 

IV.  Money  had  and  received. 

To  recover  money  paid  on  a  considera- 
tion which  has  failed.    Statute,  V.  (2.) 

V.  Interest. 

When  it  may  be  recovered.    Statute,  V. 
(2.) 

ATTACHMENT. 

For  non-perfomance  of  award. 

1.  When  award  not  warranted  by  order 
of  reference.    Award,  5.  (2.) 

2.  What  objections  to  award  may  be  dis- 
cussed on  motion.    Award,  6. 

ATTESTATION. 

Of  a  deed,  effect  of,  when  introduced  by 
a  recital.   Deed,  2. 

ATTORNEY. 

I.  What  Court  will  enforce  on  him  by 
order. 

1.  Delivery  of  deed  on  which  he  has 
a  lien.    Executor,  5. 

2.  Delivery  of  papers  on  application 
of  client. 

A  trustee  delivered  to  his  attorney, 
acting  in  that  character,  papers  relat- 
ing to  the  trust  affairs.  The  attorney 
himself  had  some  beneficial  interest  in 
the  trust  property.  A  bill  in  equity 
was  filed  against  the  trustee,  and 
against  the  attorney  and  other  parties 
interested,  for  a  discovery  of  the  pro- 
perty ;  whereupon  the  trustee  de- 
manded the  papers  of  the  attorney,  for 
the  purpose  of  preparing  his  account. 
The  plaintiffs  gave  the  attorney  notice 
to  retain  them,  which  he  did.  The 
trustee  obtained  a  rule  nisi  in  this 
Court  for  a  delivery  of  the  papers  to 
him.  Pending  the  rule,  an  order  was 
made  in  the  chancery  suit,  at  the  in- 
stance of  the  plaintiffs,  that  the  attor- 
ney, within  seven  days  after  service  of 
the  order,  should  deposit  the  papers 
with  his  clerk  in  court.  On  cause 
being  shewn  soon  afterwards  against 
the  rule  in  this  Court,  it  did  not  appear 
whether  or  not  the  attorney  had  yet 
complied  with  the  order  in  Chancery, 
the  time  for  filing  affidavits  in  answer 
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to  this  rule  having  expired  before  the 
time  for  depositing  the  papers ;  but, 
inasmuch  as  the  attorney  was  compel- 
lable by  attachment  to  deposit  them, 
this  Court  discharged  the  rule.  In  re 
Walmsley,  575. 

3.  Delivery  of  agreement  obtained  by 
him  from  party  in  a  suit. 

A  woman  of  advanced  age  had  obtained 
a  judgment  by  default,  in  ejectment,  in 
the  Common  Pleas,  against  a  tenant  in 
possession;  on  which  judgment  pos- 
session had  been  obtained.  She  was 
not  in  the  habit  of  managing  her  own 
business.  An  attorney  of  this  Court, 
being  employed  by  the  tenant's  land- 
lord to  set  the  judgment  aside,  and  to 
have  the  landlord  made  a  party  to  the 
proceedings,  but  who  had  not  been 
employed  in  the  original  actiou,  ap- 
plied to  her  to  sign  a  paper,  agree- 
ing that  the  judgment  should  be  re- 
scinded, and  the  parties  replaced  in 
statu  quo.  At  the  time  of  the  appli- 
cation and  inquiry  she  did  not  know 
that  possession  had  been  obtained  on 
the  judgment ;  she  was  then  alone,  but 
mentioned  that  she  had  an  attorney, 
whom  she  should  consult. 

This  Court  ordered  the  first-men- 
tioned attorney  to  deliver  up  the  paper 
to  be  cancelled,  though  it  was  stated 
on  his  part  that  the  proposal  to  aban- 
don the  benefit  of  the  judgment 
proceeded  from  the  female  her- 
self; and  though  affidavit  was  made 
of  merits  respecting  the  right  of  such 
attorney's  employer  to  have  the  judg- 
ment set  aside.    In  re  Oliver,  620. 

4.  Account  of  money  received  from 
client. 

This  Court  will  not  call  upon  an 
attorney  to  repay  money,  or  to  account 
before  the  Master,  on  the  grounds 
merely  that  the  attorney  obtained  such 
money  from  his  client  as  if  for  the 
purposes  of  a  suit,  but  that  his  bill  is 
said  not  to  account  satisfactorily  for 
the  obtaining  and  application  of  such 
money,  that  the  amount  obtained 
seems  immoderate,  and  that  the  client 
states  a  case  of  fraud. 

Procuring  an  appearance  to  be  en- 
tered by  a  proctor  in  the  Consistory 
Court  is  not  a  taxable  item  in  an  at- 
torney's bill.    In  re  Marris,  582. 

II.  Lien  of,  on  papers,  how  far  effectual. 
Prohibition.    Executor,  3. 

III.  Cer- 
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AWARD,  1.— 5. 


III.  Certificate. 

1.  When  he  may  recover  for  business 
done  before  renewal  of  certificate. 
Statute,  XX.  (3.) 

2.  Proceedings  by  uncertificated  attor- 
ney. 

A  proceeding  in  a  cause  (e.g.  suing  out 
a  habeas  corpus  to  bring  up  the  cause 
from  an  inferior  court)  is  not  irregular 
because  such  proceeding  was  taken  by 
an  uncertificated  attorney. 

In  support  of  a  motion  to  set  aside 
a  Judge's  order  for  a  procedendo  after 
a  habeas  corpus  removing  from  an  in- 
ferior court  into  K.  B.,  it  was  sworn 
that  the  Judge  made  the  order  in  con- 
sequence of  its  being  proved  before 
him,  by  the  afiidavit  of  J.  iV.,  that  the 
habeas  was  issued  by  an  uncertificated 
attorney:  Held,  that  this  statement  of 
the  ground  of  the  order  was  sufficient 
for  the  Court  to  act  upon,  without 
production  of  the  afiidavit  of  J.  N., 
there  being  no  statement  on  the  other 
side  that  any  different  ground  had  ex- 
isted. 

The  habeas  corpus  was  sued  out  in 
the  cause  in  the  inferior  court,  by  the 
defendant  in  that  court.  The  applica- 
tion to  set  aside  the  order,  and  the 
procedendo,  was  made  by  parties  who 
were  bail  for  the  defendant  in  a  cause 
in  K.B.  (and  not  in  the  suit  below),  for 
the  purpose  of  bringing  up  the  defend- 
ant to  be  rendered  in  the  cause  in  K.B. 
Upon  their  motion  (though  it  was  ob- 
jected that  they  were  not  proper  par- 
ties to  apply), 

The  Court  set  aside  the  Judge's 
order,  and  directed  that  the  habeas 
corpus  should  stand  revived,  reserving 
it,  however,  for  consideration  how  the 
defendant  should  be  dealt  with  as  to 
future  custody  on  his  being  brought 

Held  no  objection  to  the  making  of 
the  last-mentioned  rule,  that,  since  the 
procedendo  issued,  a  writ  of  inquiry 
had  been  executed  in  the  cause  in  the 
inferior  court,  and  it  did  not  appear 
that  final  judgment  had  yet  been 
signed.  Glyn  v.  Hutchinson^  660. 

IV.  What  items  in  his  bill  are  taxable. 
Statute,  XIII.  (2.)  [1.]    Ante,  I.  4. 

V.  '  Whether  draft  of  conveyance  depo- 
sited with  vendor's  attorney  can  be 


produced  in  evidence  against  purchas- 
er's devisees.    Evidence,  ill.  1 .  (2.) 

VI.  Warrant  of    See  Warrant  of  At- 
torney. 

ATTORNEY-GENERAL. 

When  he  may  obtain  habeas  corpus  and 
certiorari  as  of  course.  Habeas  Corpus, 

AUCTIONEER. 

Clerk  of,  whether  agent  of  vendor.  Sta- 
tute, V.  (2.) 

AWARD. 

1.  What  constitutes. 

A  dispute  arising  between  certain  par- 
ties, they  agreed  to  state  a  case,  and 
abide  by  counsel's  decision  and  opinion 
thereon.  The  case  (mentioning  such 
agreement)  was  stated,  and  the  opi- 
nion given.  Quaere,  Whether  such 
opinion  was  an  award  ? 

The  opinion  was  subjoined  to  the 
case,  and  began,  "  Upon  the  facts  here 
stated,  I  am  of  opinion,"  &c.  Quaere 
(supposing  the  opinion  to  be  an  award). 
Whether  the  case  was  a  "matter  an- 
nexed" to  the  award  within  st.  55  G, 
5.  c.  184.  Sched.  Part  I.  title  Award, 
the  words  of  which  were  to  be  reck- 
oned in  calculating  the  stamp  dutyi^ 

Quaere,  Whether  a  partner  can  bind 
his  co-partners  by  a  parol  submission 
to  arbitration  ?  Boyd  v.  Emmerson, 
184.    (See  Cheque.) 

2.  What  is  matter  annexed  within  st.  55 
G.5,  c.  184.  Ante,  1. 

5.  What  satisfies  submission. 

(l.)  A  cause,  and  all  matters  in  differ- 
ence therein  between  the  plaintiffs  and 
defendants,  were  referred  to  a  barrister, 
who  stated  in  his  award  that  the  plain- 
tiffs had  claimed  certain  sums  before 
him  as  matters  in  difference  in  the 
cause,  but  that  he,  by  his  said  award, 
declared  and  determined  them  not  to 
be  so;  and  he  then  awarded  as  to 
other  matters,  in  respect  of  which  he 
gave  a  verdict  to  the  plaintiffs. 

On  motion  to  set  aside  the  award 
as  not  being  final,  it  appeared,  by  affi- 
davit, that,  upon  the  above  sums  being 
claimed,  on  the  reference,  by  the  plain- 
tiffs (who  had  specified  them  in  their 
particular  of  demand),  the  defendants 
objected 
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objected  that  they  were  not  matters  in 
difterence,  nor  within  the  arbitrator's 
authority,  part  of  them  being  recover- 
able, if  at  all,  in  equity  and  not  at  law, 
and  part  being  claimable  against  one 
only  of  the  defendants:  whereupon, 
the  plaintiffs  abandoned  their  present 
demand  as  to  these. 

Held,  that  the  award  was  bad,  for 
not  deciding  upon  all  the  matters  in 
difference  referred.  Saviuel  v.  Cooper^ 
752. 

(2.)  A  cause,  after  being  set  down  for 
trial,  was  referred  by  a  Judge's  order, 
with  all  matters  in  difference  between 
plaintiff  and  defendant,  to  an  arbitra- 
tor, the  cost  of  the  suits  to  abide  the 
event  of  the  award.  The  order  of 
reference  contained  no  power  to  order 
a  verdict  to  be  entered.  The  arbitra- 
tor awarded  that  a  verdict  should  be 
entered  for  the  plaintiff,  for  a  sum 
named,  and  did  not  award  that  any 
sum  was  due  or  to  be  paid  to  the 
plaintiff  by  the  defendant;  and  he  fur- 
ther awarded,  that,  as  to  the  matters 
in  difference,  nothing  was  due  to  either 
party.  The  order  having  been  made 
a  rule  of  court,  this  Court  refused 
to  grant  an  attachment  for  not  paying 
the  sum  named,  and  costs.  Donlan  v. 
Brett,  54'1. 

4.  What  direction  is  bad.    Post,  5. 

5.  Who  may  take  advantage  of  illegality. 

A  clause  in  a  deed  of  submission  to  ar- 
bitration, "that  no  action  or  suit  at  law 
or  in  equity  shall  be  commenced  or 
prosecuted  against  the  arbitrators  con- 
cerning their  award  when  made,  nor 
to  impeach  the  said  award,  unless  some 
collusion  or  other  fraud  be  discovered 
or  appear  therein,"  does  not  prevent  a 
party  to  the  deed  from  moving  to  set 
the  award  aside  (for  illegality  upon  the 
face  of  it),  though  no  fraud  or  collu- 
sion appear. 

Upon  a  reference  of  partnership  dis- 
putes,a  direction  in  theaward  that  some 
of  the  parties  to  the  reference  pay  a  sum 
of  money  (which  is  one  of  the  matters 
included  in  the  submission)  to  the  arbi- 
trator, and  that  he  apply  the  same  to 
the  payment  of  certain  specified  de- 
mands (.also  part  of  the  matters  sub- 
mitted), is  bad,  and  vitiates  the  award, 
although  the  payments  appear  by  the 
tenor  of  the  award  to  be  for  the  be- 
nefit of  the  parties  submitting,  and  not 
of  the  arbitrator.   In  re  Mackay,  556. 


6.  Attachment  for  non-performance. 

On  a  motion  for  an  attachment  fof 
not  performing  an  award,  the  Court  will 
not  discuss  objections  to  the  award 
not  apparent  on  the  face  of  it;  as,  that 
the  arbitrator  was  partial,  or  that  mat- 
ters were  brought  before  him  (the 
reference  being  of  all  matters  in  differ- 
ence) which  are  not  disposed  of  by  the 
award.    Macarthur  v.  Campbell,  52. 

7.  Costs  of,  when  within  st.  43  G.  3. 
c.  46.  s.  3.    StatutCy  XIII.  (2.)  [2.] 

BAIL  COURT. 

Rule  by  judge  sitting  there,  how  far  final. 

A  rule  nisi  was  obtained  for  an  attach- 
ment against  defendant  for  non-pay- 
ment of  money  pursuant  to  an  award ; 
and  on  argument  in  the  Bail  Court 
the  judge  there  made  the  rule  ab- 
solute. The  sheriff  levied  for  the 
amount  claimed.  A  rule  was  then 
obtained,  calling  on  the  sheriff  to  shew 
cause,  among  other  things,  why  he 
should  not  retain  the  sum  levied  till 
further  order  of  the  Court ;  and  upon 
such  rule  being  discussed  in  the  full 
Court,  it  was  admitted  that  the  object 
in  applying  for  the  rule  was  to  obtain 
a  revision  of  the  judgment  given  in 
the  Bail  Court, 

Held,  that  the  matter,  having  been 
decided  by  a  judge  in  that  court,  ought 
not  now  to  be  reheard ;  and  that  the 
proceedings  since  the  attachment  did 
not  entitle  the  defendant  to  reopen  it. 
Rex  v.  Sheriff  of  Devon,  296. 

BAILEE. 

Gross  negligence. 

In  assumpsit  against  a  bailee,  it  was 
proved  that  the  defendant,  a  coffee- 
house keeper,  having  custody  of  money 
without  reward,  lost  it,  and  made  the 
following  statement:  —  That  he  had 
unfortunately  put  it,  with  a  larger  sum 
of  money  of  his  own,  into  his  cash-boXj, 
which  was  kept  in  his  tap-room;  that 
the  tap-room  had  a  bar  in  it,  and  was 
open  on  a  Sunday,  but  the  rest  of  his 
house,  which  was  inhabited,  was  not 
open  on  Sunday ;  and  that  the  cash- 
box,  with  his  own  and  the  plaintiff's 
money,  had  been  stolen  on  that  day. 

The  Judge  left  it  to  the  jury  whether 
the  defendant  was  guilty  of  gross  negli- 
gence; and  he  told  them  that  the  loss 

of 
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of  the  defendant's  own  money  did  not 
necessarily  prove  reasonable  care. 

The  jury  having  found  for  the  plain- 
tiff. Held, 

First,  that  the  question  of  gross  neg- 
ligence was  properly  left  to  them. 

Secondly,  that  there  was  evidence 
upon  which  they  might  find  for  the 
plaintiff.    Doorman  v.  Jenkins^  256. 

BANKER. 

1.  What  raises  implied  promise  to  pay 
cheque.  Cheque. 

2.  Whose  agent  he  is  considered  on  pre- 
sentment of  cheque.  Cheque. 

BARON  AND  FEME. 

1.  What  is  presumptive  evidence  of 
former  wife  being  alive.  Marriage. 

2.  Indorsement  of  promissory  note  pay- 
able to  married  woman.  Promissory 
Note,  1. 

BASTARD. 

Order  for  maintenance  of,  when  bad. 
Order,  II.  1. 

BILL  OF  EXCHANGE. 

1.  Whether  judgment  without  execution 
on  bill  accepted  by  purchaser  of  goods 
is  payment.    Vendor  and  Vendee,  1, 

2.  When  drawer  may  recover  against 
acceptor  on  counts  on  original  con- 
sideration.   Pleading,  V. 

5.  Warrant  of  attorney  given  for  bill, 
is  protected  from  usury  laws  under 
Stat.  5  &  4  fT.  4.  c.  98.  s.  7.  Statute, 
XXIX. 

BOND. 

1.  What  is  a  forfeiture. 

A  chief  constable  appointed  for  one  of 
the  divisions  of  a  riding  gave  a  bond 
to  the  clerk  of  the  peace,  with  con- 
dition that  he  should  well  and  faith- 
fully execute  his  office,  should  pay, 
apply,  and  account  for  all  sums  of 
money  coming  to  his  hands  as  chief 
constable  of  his  division,  and  should 
in  all  other  respects  perform  and  ob- 
serve all  such  orders  and  directions  as 
should  be  made  or  given  to  him  in 
respect  of  his  said  office.  The  justices 
of  the  riding  having  ordered  a  rate  to 
be  levied  on  the  innabitants  according 


to  a  certain  valuation,  the  constable 
collected  from  his  division,  and  paid 
over  to  the  treasurer,  an  undue  pro- 
portion of  rate.  The  justices  in  sessions 
resolved  that  the  bond  was  forfeited,  but 
that  no  proceedings  should  be  taken 
upon  it.  Application  being  made  to 
this  Court  on  behalf  of  some  of  the 
parties  aggrieved,  for  a  mandamus  to 
the  justices  or  clerk  of  the  peace  to 
put  the  bond  in  suit,  the  Court  re- 
fused a  rule  to  shew  cause. 

Semble,  that  the  taking  of  a  bond 
with  the  above  condition  is  not  war- 
ranted by  Stat.  55  G.  3.  c.  51.  s.  19. 
In  re  Lodge,  123. 
2.  When  warranted  by  stat.  55  G.  3. 
c.  51.  s.  19.    Ante,  1, 

BOROUGH. 

When  exempt  from  county  rate  under 
Stat.  55  G.  3,  c.  51.  s,  1.  Statute, 
XIX.  (2.)  I 

BREACH. 
Of  warranty.    See  Warranty, 

BYE  LAW.  f 
What  good.    Custom,  1. 

CALENDAR. 

Signed  by  judge,  whether  sufficient  order 
to  sheriff.    Execution,  111.  1. 

CASE. 
Special.    See  Special  Case. 

CENTRAL  CRIMINAL  COURT. 

When  Court  of  King's  Bench  will  re- 
move indictment  from  it  by  cer- 
tiorari.   Certiorari,  1. 


CERTIFICATE. 

I.  Of  attorney. 

1.  Recovery  of  charges  for  business 
done  before  renewal.  Statute,  XX. 
(5.) 

2.  Proceedings  by  uncertificated  at- 
torney, how  far  regular.  Attorney, 
III.  2. 

II.  From 


CERTIFICATE,  11.  III. 
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II.  From  Crown  Office,  for  what  purpose 
obtainable.    Crown  Office. 

III.  For  costs  under  stat.  43  Eliz.  c.  6. 
s.  2.    Statute,  II. 

CERTIORARI. 

1.  Removal  of  indictment  from  Criminal 
Court. 

This  Court  will  remove  an  indict- 
ment by  certiorari  at  the  instance  of  the 
defendant,  from  the  Central  Criminal 
Court,  on  the  suggestion  that  it  in- 
volves points  of  law  arising  out  of 
proceedings  in  Chancery,  relative  to 
matters  of  account.  Rex  v.  Wart- 
nahy,  455. 

2.  To  inferior  court,  when  it  will  be  set 
aside. 

A  plaint  being  levied  in  an  inferior 
court  not  of  record  (the  Hull  Court  of 
Requests),  having  cognizance  of  debts 
not  exceeding  5l.,  the  defendant  sued  out 
a  writ,  in  the  form  of  a  certiorari,  com- 
manding C.  H.  F.  to  return  into  the 
Court  of  King's  Bench  the  plaint  and 
all  things  concerning  the  same.  C.  H. 
F.  was  not  a  commissioner,  but  only 
clerk,  of  the  Court  of  Requests.  No 
affidavit  was  filed,  or  order  of  K.  B., 
or  of  a  judge,  obtained  for  issuing  the 
writ.  This  Court,  on  motion,  set  it 
aside. 

Per  Littledale  J.  A  certiorari  does 
not  go,  as  of  course,  to  a  court  not  of 
record.    Ex  parte  Phillips,  586. 

3.  To  court  not  of  record,  whether  it 
goes  as  of  course.    Ante,  2. 

4.  To  remove  conviction  and  judgment 
at  assizes,  when  granted  as  of  course. 
Habeas  Corpus,  1. 

CHAMBERS. 
Judge's,  costs  on  proceedings  at.  Costs,  9. 

CHANCERY. 

Court  of,  when  Court  of  K.  B.  will  com- 
pel attorney  to  deliver  up  papers  pend- 
ing order  of  Court  of  Chancery.  At- 
torneT/,  I.  2. 

CHARITY. 

What  is  a  public  charity  within  Stamp 
Act  55  G.  5.  C.184.    Statute,  XX.  (5.) 


CHEQUE. 

Presentment  for  payment. 

Plaintiff  receiving  a  cheque  drawn  upon 
defendants,  who  were  his  own  bankers, 
took  the  cheque  to  the  banking-house, 
where  he  first  gave  some  directions  to 
a  clerk  upon  another  subject;  and 
then,  while  the  clerk  was  minuting 
such  directions,  laid  the  cheque  on 
the  counter,  and  said,  "  Place  this  to 
my  account,"  or  "credit."  Nothing 
more  was  said  on  either  side,  and  the 
plaintiff  left  the  cheque.  It  was  not 
cancelled,  or  placed  to  the  plaintiff's 
credit,  or  debited  to  the  drawer,  who 
had  already  overdrawn  his  account; 
and  the  bankers,  after  making  some 
inquiries  after  the  drawer,  which  led 
to  no  result,  gave  the  plaintiff  notice, 
on  the  following  day,  that  the  cheque 
would  not  be  paid  : 

Held,  that  in  the  absence  of  any  ex- 
press direction  or  demand  by  the  plain- 
tiff at  the  time  of  presenting  the  cheque, 
the  bankers  were  entitled  to  consider  it 
presented  to  them,  not  as  the  agents 
of  the  drawer  for  the  purpose  of  pre- 
sent payment,  but  as  the  plaintiff's 
agents,  to  place  the  cheque  to  his 
credit,  like  any  other  negotiable  secu- 
rity, and  obtain  payment  with  reason- 
able diligence ;  and,  consequently,  that 
no  implied  promise  to  pay  arose  from 
the  cheque  being  received  without  ob- 
servation, and  no  further  communica- 
tion made  to  the  plaintiff  till  the  fol- 
lowing day. 

When  the  cheque  was  presented,  the 
managing  partner  was  absent.  On  his 
return  (upon  the  same  day)  he  directed 
a  clerk  to  go  on  the  following  morning 
to  the  residence  of  the  drawer,  a  few 
miles  distant,  to  ascertain  whether  he 
had  paid  any  money  to  the  account  of 
the  bank  (as  he  sometimes  did)  at  their 
correspondents'  in  London.  The  clerk 
went  on  the  following  day,  but  could 
not  find  the  drawer.  In  the  evening 
of  that  day,  the  bankers  gave  notice 
to  the  plaintiff  that  the  cheque  could 
not  be  paid:  Held,  timely  notice.  Boi/d 
V.  Emmerson,  184.    (See  Award,  1.) 

CLERK. 

Of  auctioneer,  whose  agent.  Statute^ 

V.(2.) 

CLERK 
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COSTS,  1. 


CLERK  OF  THE  PEACE. 

When  Court  will  compel  him  to  put  in 
suit  constable^s  bond.    Bond,  1. 


COGNIZANCE. 

When  party  under  whom  cognizance  is 
made  is  competent  witness  for  defend- 
ant.   Evidence,  XIV.  3.  (3.) 


COLOURABLE  SALE. 
See  Sale* 


COMPENSATION. 

Assessment  of,  under  local  act. 
XXXVIII. 


Statute, 


CONDITION. 

In  constable's  bond,  when  warranted  by 
Stat.  55  G.5.  c.  51.  s.  19.    Bond,  1. 

CONFIDENTIAL  COMMUNICA- 
TION. 

Draft  of  conveyance  deposited  with  ven- 
dor's attorney.    Evidence,  II. 

CONSENT  RULE. 

Effect  of  separate  consent  rules  in  eject- 
ment.   Ejectment,  8. 

CONSIDERATION. 

1.  What  is  good  to  maintain  assumpsit. 
Assumpsit,  I.  1. 

2.  Pleading,  where  it  is  denied  that  a 
guarantee,  stating  the  consideration, 
was  in  writing.    Pleading,  IV.  1. 

3.  For  annuity,  consequence  of  not  stat- 
ing in  deed.    Statute,  XVIII. 

4.  When  drawer  of  bill  may  recover 
against  acceptor  on  counts  on  original 
consideration.    Pleadings  V. 

5.  Want  of  consideration  for  guarantee, 
when  admitted  on  pleadings.  Plead- 
mg,  VIII.  1. 

6.  Want  of,  how  pleaded  and  proved. 
Pleading,  VIII.  2. 

CONSISTORY  COURT. 

Proceedings  in,  how  far  taxable  items  in 
attorney's  bill.    Attorney,  I.  4. 


CONSTABLE. 

Bond  of. 

1.  When  forfeited.    Bond,  1. 

2.  When  within  stat.  55  G.  3.  c.  51. 
s.  19.    Bond,  1. 

CONTRACT. 

1.  When  within  Statute  of  Frauds,  «.4. 
Statute,  V.  (2.) 

2.  Written,  what  is  sufficient  proof  of. 
Evidence^  VI.  2. 

CONTRIBUTION. 

Among  wrongdoers:  what  shall  be  so 
considered.    Assumpsit,  I.  1. 

CONVEYANCE. 
See  Deed, 

CONVICTION. 

1.  At  assizes,  when  removeable  as  of 
course.    Habeas  Corpus,  1. 

2.  Of  foreigner  under  stat.  3  &  4  JT.  4. 
c,  53.  and  4:  &  5  W.4,  c.  13.,  (smug- 
gling), when  bad.  Statute,  XXVIII.  ( 1 .) 

COPIES. 

What  admissible  in  evidence.  Evidence, 

m.  2.(1.)  and  vm. 

CORPORATION. 

How  far  compellable  to  allow  inspection 
of  muniments.    Mandamus,  IV. 

CORRUPT  MOTIVES. 

Evidence  of,  when  necessary.  Criminal 
Information,  1. 

COSTS. 

1.  Under  Reg.  Gen.  HU.  4  W.  4. 

What  notice  requisite. 

Where  one  party  has  omitted  to  leave 
demurrer-books  with  the  Judges,  and 
the  other  has  delivered  them  on  his 
default,  and  objects  to  his  being  heard 
till  he  shall  have  paid  the  costs  of  such 
delivery,  pursuant  to  Reg.  Gen.  Hil. 
4  W,  4.  s.  7.,  notice  must  be  given  to 
such  party  before  the  objection  is  made 
in  Court.  It  will  not  be  entertained 
on  an  ex  parte  application.  Sandall  v. 
Bennett,  204.   (See  Statute,  VII.) 

2.  Under 


COSTS,  2.— 15. 
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2.  Under  stat.  43  G.  3.  c.  46.  s.  5.  bow 
far  affected  by  Reg.  Gen.  Hil.  4  W.  4. 
Statute,  XIII.  (1.) 

3.  Execution  for,  under  Lords' Act.  Sta- 
tute, X. 

4.  When  quarter  sessions  may  order 
costs  under  stat.  ^  Sc  9  W.  3.  c.  30. 
Order,  III. 

5.  Wben  Judge  may  certify  under  stat. 
43  Eliz.  c.  6.  s.  2.    Statute,  II. 

6.  Of  action  and  reference,  when  within 
stat.  43  G.  3.  c.  46.  s.  3.  Statute, 
XIII.  (2.) 

7.  Of  mandamus,  when  refused  as  against 
parish  officers.    Poor,  I.  3. 

8.  Under  stat.  43  G.  3.  c.  46.  s.  3.,  what 
proof  necessary  on  motion  for  costs. 
Statute,  XIII.  (2.)  [1.] 

9.  Power  of  Judge  at  chambers  to  give 
costs. 

A  Judge  has  power  to  give  costs  on  pro- 
ceedings at  chambers,  but  it  will  be 
exercised  only  in  extreme  cases.  In  re 
Bridge  and  Wright,  48. 

10.  Of  special  case  under  rules  Hil.  2  W.4. 

Plaintiff  claimed  four  sums;  the  declara- 
tion contained  a  special  count,  and 
counts  severally  for  money  lent,  money 
paid,  money  had  and  received,  in- 
terest, and  on  an  account  stated.  At 
the  trial  he  recovered  for  two  of  the 
sums,  and  the  verdict  was  entered  up 
for  them  on  the  count  for  money  had 
and  received,  and  for  the  defendant 
on  the  other  counts,  subject  to  a 
special  case,  in  which  the  question 
was,  whether  the  plaintiff  was  entitled 
to  the  other  two  sums,  or  either  of 
them,  and  how  the  verdict  was  to  be 
entered  in  respect  of  these  two  sums. 
On  the  special  case,  the  Court  decided 
that  plaintiff  was- entitled  to  neither  of 
these  two  sums ;  but  they  directed  a 
verdict  to  be  entered  for  him  for  the 
other  two  sums,  on  the  counts  for 
money  had  and  received,  and  money 
paid : 

Held,  that  the  defendant  was  entitled 
(after  the  rules  Hil.  2  W.  4.  and  before 
the  rules  Hil.  4  W.  4.)  to  the  costs  of 
the  special  case,  having  substantially 
succeeded  on  the  whole  of  it.  Gosbell 
V.  Archer,  500.   (See  Statute,  V.  (2.) 

11.  Of  allegations  of  libellous  matter  not 
proved.  Libel. 

12.  Under  Court  of  Requests  Act.  Sta- 
tute, XXXV. 

13.  Liability  of  executors  to  costs»  Sta- 
tute, XXVII.  (5.) 

Vol.  II. 


14.  Taxation. 

(1.)  Review  of,  by  Master. 

On  the  trial  of  an  ejectment  upon  the 
several  demises  of  S.  and  P.,  the  plain- 
tiff offered  no  evidence  as  to  P.'s  title. 
The  defendant  was  ignorant  of  «S'.'s 
title,  and  had  prepared  evidence  ex- 
clusively to  meet  the  title  of  P.  On 
the  trial,  he  attempted  to  use  it  as  ap- 
plicable to  *S'.'s  title ;  but  the  Judge 
rejected  it  as  inadmissible  for  that  pur- 
pose. The  verdict  was  for  the  plaintiff 
on  the  demise  of  S.,  and  for  the  de- 
fendant on  that  of  P.  The  Master 
allowed  the  defendant  his  costs  of  the 
above  evidence  ;  and  the  Court  refused 
to  order  him  to  review  the  taxation. 
Doe  dem.  Smith  v.  Webber,  448. 

(2.)  What  items  in  an  attorney's  bill 
are  taxable.  Attorney,  1,  4.  Statute, 
XIII.  (2.)  [1.] 

COVENANT. 

1.  When  declaration  shews  breach  of. 
Pleading,  XIV. 

2.  For  right  of  entry  and  sale,  with  con- 
dition, howtobepleaded.  P/eading,W. 

3.  Whether  power  to  sell  and  covenant 
for  quiet  enjoyment  imply  power  of 
entry.    Pleading,  XV. 

COUNSEL. 

Opinion  of,  whether  an  award.  Aiuard,  I* 

COUNTY  COURT. 

{Middlesex.)  Cause  of  action  cognisable 
by,  how  to  be  pleaded.    Statute,  VIL 

COUNTY  RATE. 

When  borough  exempt  from.  Statute^ 
XIX.  (2.) 

COURT. 

1.  Suit  of,  reservation  in  lease  under 
power,  when  within  power.  Power,  1. 

2.  Not  of  record,  whether  certiorari  goes 
to,  as  of  course.    CevLiorari,  2. 

See  Bail  Court,  Central  Criminal  Cov/rt, 
County  Court,  Inferior  Court,  Preroga- 
tive Couii. 

COURT  OF  REQUESTS  ACT. 
Construction  of.    Statute,  XXXV. 

5  H  CRIMINAL 
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DAYS,  1. 


CRIMINAL  INFORMATION. 

1.  When  evidence  of  corrupt  motives 
necessary. 

The  Court  will  not  grant  a  rule  nisi  for 
a  criminal  information  against  justices 
on  the  folloM^ing  grounds  only;  viz., 
that  they  held  a  party  to  bail  for  per- 
jury, without  any  legal  information  or 
evidence ;  and  that  they,  without  legal 
evidence,  or  any  opportunity  given 
him  to  defend  himself,  bound  him  over 
to  the  sessions,  which  had  no  juris- 
diction, to  answer  such  charge,  not 
binding  over  any  prosecutor ;  that 
their  conduct  was  in  some  other  re- 
spects irregular;  and  that  the  party 
applying  believes  them  to  have  acted 
in  collusion  with  persons  whom  he 
had  intended  prosecuting,  to  deter  him 
from  such  prosecution.  More  distinct 
evidence  is  requisite,  that  the  justices 
acted  from  corrupt  motives. 

Justices  are  entitled  to  six  days' 
notice  of  motion  for  a  criminal  inform- 
ation against  them ;  and  if  the  notice 
name  a  day  for  the  motion  which  is 
less  than  six  days  distant,  such  defect 
is  not  aided  by  the  party  forbearing  to 
move  within  six  days.  Ex  parte  Fen- 
timariy  127. 

2.  What  notice  of  motion  justices  en- 
titled to.    Ante^  1. 

5.  Affidavits  necessary  in  case  of  libel. 
Statute,  XII.  (1.) 

4.  When  rule  for  crin)inal  information 
will  be  enlarged.    Statute^  XII.  (1.) 

CROWN  OFFICE. 
Certificate  from. 

The  prosecutor  of  an  indictment  for  mis- 
demeanour may  obtain  the  usual  Crown 
Office  certificate  of  his  bill  having  been 
found,  for  the  purpose  of  taking  out  a 
Judge's  warrant  against  the  defendant 
without  obtaining  an  office  copy  of  the 
indictment.    Rex  v.  Redfern,  387. 

CUSTOM. 

] .  Of  city  of  London. 

On  return  to  habeas  corpus,  it  appeared 
that  an  action  was  commenced  in  the 
Lord  Mayor's  Court  in  London,  for 
penalties  under  a  by-law,  which  b}^- 
law  was  founded  on  a  custom,  that  no 
artificers  or  handicraftsmen,  or  other 
shopkeepers  or  traders  by  retail,  being 


free  of  the  city,  should  be  permitted 
to  employ,  hire,  or  set  on  work  in  any 
such  handicraft  or  manual  occupation 
within  the  city  or  liberties,  any  person 
not  being  free  of  the  city  or  appren- 
tice to  a  freeman.  The  by-law,  afte 
stating  that  the  custom  had  been  in- 
fringed, to  the  prejudice  of  many  poor 
handicraftsmen  and  others,  being  free- 
men, prohibited  under  a  penalty  the 
employment  of  any  person  contrary  to 
the  custom  ;  and  it  added  several  pro- 
visoes,  exempting  certain  cases  from 
the  operation  of  the  clause.  The  pro- 
visoes immediately  followed  the  enact- 
ing part,  but  formed  distinct  sentences, 
and  were  not  incorporated  with  it  by 
reference.  Thq  declaration  in  the 
suit  was  founded  on  the  by-law,  and 
charged  the  defendant,  a  freeman,  with 
setting  one  W.  C.  on  work  "  in  the 
manual  occupation  of  a  butcher," 
within  the  liberties  of  the  city,  such 
person  being  a  foreigner  from  the 
liberties,  contrary  to  the  by-law : 

Held,  that  the  custom,  as  set  out. 
was  good. 

Also,  that  the  by-law  was  good, 
though  it  gave  no  exemption  from  the 
penalty  in  case  freemen  should  not  be 
found  to  undertake  the  employment. 
And  that  the  declaration  was  good, 
though  it  did  not  aver  that  such  freemen 
could  have  been  found. 

Also,  that  it  was  not  necessary,  in 
the  declaration,  to  negative  the  ex- 
ceptions contained  in  the  provisoes. 

Also,  that  the  offence  was  suffici- 
ently described  in  the  declaration,  by 
stating  that  the  defendant  "  set  on 
work  in  ike  manual  occupation  of  a 
butcher^  one  W.  C,"  &c.  Shaw  v. 
Poynter,  312. 
2.  Of  Chester,  how  affected  by  stat. 
11  G.  4.  &  1  W.  4.  c.  70.  Execution.^ 
III.  1. 

DAMAGES. 

1.  Plea  of  tender  in  respect  of  unliqui- 
dated damages.    Pleadings  III.  2. 

2.  Motion  to  reduce,  on  ground  not 
taken  at  trial.  Warranty. 

DAYS. 

1.  How  to  be  computed  in  practice. 
The  six  days'  notice  of  applying  for  a 
certiorari  to  remove  an  order  of  jus- 
tices. 


DAYS,  1,2. 
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tices,  must  be  reckoned  exclusively  of 
one  day,  and  inclusively  of  the  rest. 
And  this  is  the  general  rule  of  com- 
putation in  matters  of  practice,  inde- 
pendently of  the  rule  of  Court,  Hil,  2 
W.  4.  viii.  Rex  v.  Goodenougk,  465. 
(See  Surveyor.) 
2.  Day  of  usurious  contract,  to  be  pleaded 
truly,  and  proved.    Pleading.,  II.  4. 

DEBT. 

1.  Of  third  party.  Pleading,  where  it 
is  denied  that  the  consideration  for 
guarantee  was  in  writing.  Pleading, 

IV.  1. 

2.  Appropriation  of  payment  in  discharge 
of  debt  not  recoverable  under  statute. 
Statute,  VIII. 

3.  Action  of. 

(1.)  Evidence  to  shew  a  debt  at  law. 

Evidence,  XIII. 
(2.)  What  may  be  given  in  evidence 

under  general  issue.    Pleading,  III. 

5. 

DECLARATION. 

In  ejectment,  when  to  be  served.  Eject- 
ment, 5. 

DECLARATIONS. 
When  evidence.    Evidence,  I. 

DEED. 

1.  Stamp  necessary. 

(1.)  On  mortg&ge.    Statute,  XVII. 
(2.)  On  feoffment.    Statute^  XX.  (1.) 

2.  Execution  of. 

Where  parties  to  an  indenture,  after  the 
words  "  In  witness  whereof,"  insert  a 
special  statement  of  the  execution  of 
the  two  parts  of  such  deed  by  them 
respectively,  Quaere,  whether  that  is  a 
recital  in  the  deed,  and  estops  a  party 
proved  to  have  executed  from  denying 
the  execution  by  the  others?  Pearse 

V.  Morrice,  84.  (See  Statute,  XXXIX.) 

3.  Annuity,  when  set  aside  for  non-state- 
ment of  consideration.  Statute,  XVIII. 

4.  Parties  to,  when  estopped  from  dis- 
puting facts  stated  in  deed.  Estoppel, 
3. 

5.  Whether  parol  evidence  admissible  of 
misstatement  in  deed.    Evidence,  V.  2. 

6.  Draft  of  conveyance,  whether  evidence 
against  purchaser's  devisees.  Evidence, 


7.  Whether  attorney  will  be  compelled 
to  give  up  deed  on  which  he  has  a  lien. 
Executor,  3. 

DEFAULT. 

Judgment  by,  suffered  by  one  of  joint  de- 
fendants; its  effect  as  to  costs.  Sta- 
tute, II. 

DEMAND. 

1.  On  insane  person.  Warrant,  II.  2*  (3.) 

2.  What  necessary  to  justify  distress  for 
taxes  under  st.  43  G.  3.  c.  99.  s.  53. 
Statute,  XIV. 

DEMISE. 

Of  incorporeal  hereditament  not  under 
seal.    Pleading,  III.  10. 

DEMURRER  BOOKS. 

Costs  of,  under  Reg.  Gen.  Hil.  4  W.  4. 
s.  7.    Costs,  1. 

DILAPIDATIONS. 

Allotment  to  vicar  in  lieu  of  tithes,  sub- 
ject to  the  general  law  as  to  dilapida- 
tions.    Statute,  XXXVI. 

DISHONOUR. 

Of  cheque,  what  sufficient  notice  of,  by 
banker.  Cheque. 

DISTRESS. 

1 .  What  privileged  from. 

A  butcher  sent  a  beast  to  the  shop  o  f 
W.,  another  butcher,  to  be  slaughtered : 
after  it  had  been  slaughtered^  and  the 
carcass  had  remained  in  the  shop  for 
some  time  (but  how  long  did  not  ap- 
pear), W.'s  landlord  distrained  it  for 
rent  arrear  :  Held,  that  the  carcass 
was  privileged  from  distress.  Bi^own 
v.  Shevill,  138. 

2.  Under  st.  45  G.  3.  c.  99.  s.  35.  what 
previous  demand  necessary.  Statute^ 
XIV. 

3.  Where  promissory  note  has  been  pre- 
viously received  for  the  rent. 

To  an  avowry  for  rent,  the  plaintiff 
pleaded  in  bar,  as  to  10/.,  part  of  the 
rent,  that  he  made  his  promissory  note 
for  the  amount  payable  to  the  defend- 
ant at  two  months,  which  had  not  ex- 
pired at  the  time  when  &c.,  and  deli- 
3  H  2  vered 
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vered  it  to  the  defendant ;  that  he 
received  the  note  for  and  on  account 
of  the  said  sum;  and  that  he  at  the 
time  when  &c.  held  the  note  for  that 
sum  : 

Held,  that  the  plea  was  no  answer 
SiS  to  the  10/. 

A  promissory  note  given  and  re- 
ceived for  rent  does  not  extinguish  the 
claim  for  such  rent,  which  is  a  debt 
of  a  higher  degree  than  that  arising 
upon  the  note.  Nor  does  the  receipt 
of  such  note  of  itself  suspend  the  right 
of  distraining. 

If  the  giving  of  such  note  be  pleaded 
in  bar  to  an  avowry,  it  must  be  shewn 
that  the  note  was  accepted  in  satisfac- 
tion ;  or  that,  by  special  agreement  or 
from  other  circumstances  pleaded,  it 
suspended  the  right  of  distress.  Davis 
V.  Gyde,  623. 

4.  Overt  distress,  what.  Power^l. 

5.  Warrant.  When  Court  will  grant 
mandamus  to  compel  justices  to  issue 
distress  warrant.  Mandamus^  I.  2. 
Poor,  I.  5, 

DRAWEE. 

Of  cheque,  what  is  presentment  to. 
Cheque. 

DUTIES. 

Construction  of  act  imposing.  Statute, 
XX.  (3.) 

EJECTMENT. 

1.  Barred  by  adverse  possession.  Statute, 
III.  (1.)  [1.] 

2.  What  party  estopped  from  setting  up 
adverse  title.    Estoppel,  1. 

3.  Title  of  declaration. 

The  rule  of  Court,  Mich.  3  W.  4.,  that 
every  declaration  shall  be  entitled  of 
the  day  of  the  month  and  year  on 
which  it  is  filed  and  delivered,  does 
not  apply  to  declarations  in  ejectment. 

The  Court  refused  to  set  aside  a  de- 
claration in  ejectment,  in  which  the 
notice  was  dated  of  a  day  after  the 
service  of  declaration.  Doe  dem. 
Evans  v.  Roe,  11. 

4.  Date  of  notice.    Anth,  3. 

5.  Service  of  declaration. 

On  motion  for  judgment  against  the  ca- 
sual ejector,  if  service  of  declaration  is 
to  be  proved  by  the  tenant's  acknow- 


ledgment made  in  term,  it  must  appear 
by  such  acknowledgment  that  the  ser- 
vice was  before  term.  Doe  dem.  Mar- 
shall v.  Roe,  588. 

6.  Rule,  HiL  4W.4.  s.  I. 

The  ruleiZ«7.4  Wa.  s.  1.,  that  no  pleading 
subsequent  to  the  declaration  shall  be 
filed  with  any  officer  of  the  Court,  but 
the  same  shall  always  be  delivered 
between  the  parties,  does  not  apply 
to  pleadings  in  ejectment.  Doe  dem. 
Williams  v.  Williams,  381.  (See  Post,  7.) 

7.  Writ  of  restitution  after  irregular 
judgment. 

Lessor  of  the  plaintiff  having  obtained 
possession  under  an  irregular  judg- 
ment, a  Judge  at  chambers  ordered 
that  the  judgment  and  writ  of  posses- 
sion should  be  set  aside,  and  the  sherifT 
restore  possession  of  the  premises.  Be- 
fore the  order  was  made  a  rule  of 
Court,  defendant  took  out  a  writ  of 
restitution.  The  writ  was  sealed,  but 
not  signed.  It  recited  that  John  Doe 
had  recovered  the  premises  from  Rich- 
ard  Roe,  and  obtained  a  writ  of  pos- 
session under  an  irregular  judgment, 
and  it  directed  the  sheriff  to  restore 
possession  to  W.  W.,  the  real  defend- 
ant : 

Held,  that  the  writ  of  restitution 
was  irregular,  and  that  the  Judge's 
order  was  irregular  in  directing  the 
sheriff  to  restore  possession,  whereas 
the  order  should  have  been  upon  the 
party  in  possession.  Doe  dem.  Wil- 
liams V.  Williams,  381.    (See  Ante,  6.) 

8.  What  sufficient  proof  of  notice  to  quit. 
In  ejectment  against  S.  and  F.,  where  it 

is  shewn  that  B.,  not  a  party  to  the 
cause,  came  into  possession  of  the  pre- 
mises under  an  unperformed  contract 
of  sale,  and  that  S.  and  F.  held  of 
him,  notice  to  quit,  served  upon  S.  and 
F.,  is  sufficient. 

Notice  to  quit,  served  upon  F'% 
wife  on  the  premises  held  by  F.,  is 
sufficient  as  to  i^.'s  premises. 

♦S*.  and  F.  pleaded  severally,  and  en- 
tered into  separate  consent  rules,  F.  as 
tenant  for  specified  premises  occupied 
by  himself,  S.  as  landlord  of  the  same 
premises  specifying  them  to  be  occu- 
pied by  F.,  and  as  tenant  of  other  spe- 
cified premises  occupied  by  himself. 
Service  of  notice  to  quit  on  F.  was 
proved,  but  not  on  S.  After  verdict 
for  the  plaintiff  against  both  defend- 
ants, the  Court  refused  to  direct  a 
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nonsuit  to  be  entered  as  to  the  pre- 
mises occupied  by  S. 

The  Judge  who  tried  the  cause, 
being  asked  to  amend  the  postea  by 
confining  the  verdict  to  the  premises 
occupied  by  F.^  refused,  saying  that  he 
thought  the  verdict  properly  entered. 
This  Court  refused  to  amend  the  ver- 
dict to  the  same  effect,  by  the  Judge's 
notes.    Roe  dem.  Blair  v.  Street^  329. 

ELECTION. 

Of  member  of  parh'ament.  See  Habeas 
Corpus,  2. 

ENLARGEMENT  OF  RULE. 

When  granted  for  filing  supplemental 
affidavits.    Statute,  XIL  (l .) 

ENTRIES. 

1.  Of  receipt  of  rent,  when  evidence 
between  parties  claiming  under  same 
title.    J^vidence,  IL 

2.  When  they  may  be  used  by  witness  to 
refresh  memory.    Evidence,  III.  2.  (1 .) 

3.  Whether  copies  of  entries  may  be 
used  to  refresh  memory.  Evidence, 
I1L2.(1.) 

4.  Of  sheriffs'  cravings,  effect  of  as  evi- 
dence.   Evidence,  Y III. 

ENTRY. 

1.  Power  of,  with  condition,  how  to  be 
pleaded.    Pleading,  XV. 

2.  Power  of,  when  implied.  Pleading, 

ESTATE. 
SettlcBoent  hy.    Poor,  V.. 

ESTOPPEL, 

1.  Between  what  parties. 

Premises  being  in  the  possession  of  a 
tenant  under  an  indenture  of  lease,  a 
party  claiming  them  by  an  alleged  title 
adverse  to  that  of  the  lessor,  and  prior 
to  the  lease,  demanded  them  of  the 
lessee,  and  ultimately  obtained  posses- 
sion by  paying  him  20/.  The  landlord 
afterwards  brought  ejectment  against 
the  party  so  in  possession,  the  term 
having  been  forfeited : 
Held,  that  the  defendant  could  not 


set  up  his  adverse  title  against  the 
landlord.  Doe  dem.  Sullen  v.  Mills, 
17. 

2.  When  party  estopped  from  disputing 
execution  of  deed.    Deed^  2. 

3.  When  party  to  deed  estopped  from 
denying  facts  stated  in  it. 

(l.)  Declaration  in  covenant  stated 
that,  by  indenture,  after  reciting  that 
plaintiff  had  invented  certain  improve- 
ments in  the  construction  of  looms, 
and  had  obtained  letters  patent  for 
such  invention,  and  that  he  had  agreed 
with  defendants  to  let  them  use  the 
said  invention  for  a  certain  part  of  the 
term  granted  by  the  letters  patent,  ia 
consideration  of  certain  covenants, 
&c.,  plaintiff  covenanted  to  permit 
defendants  to  use  and  have  the  benefit 
of  such  invention  and  patent,  and  de-. 
fendants,  in  consideration  of  the  grant, 
&c.  covenanted  to  perform  the  agree- 
ment on  their  part.  Breach,  non-per- 
formance. Pleas,  after  setting  out  the 
patent,  that  the  supposed  invention 
therein,  and  in  the  declaration  men- 
tioned, was  not  nor  is  a  new  inven- 
tion ;  and  that  plaintiff  was  not  the 
first  or  true  inventor  of  the  improve-, 
mentsin  the  said  indenture  and  letters 
patent  mentioned  : 

Held,  on  general  demurrer,  that,  it 
the  pleas  amounted  to  a  denial  of  the 
plaintiff  having  invented  the  improve- 
ments, in  the  sense  in  which  the  deed 
alleged  him  to  have  done  so,  the  de- 
fendants were  estopped  by  their  recital 
in  the  deed  from  contradicting  that 
fact.  And,  that,  if  the  pleas  did  not 
amount  to  such  denial,  but  were  in- 
tended merely  to  allege  that  the  plain-, 
tiff  was  not  the  sole  inventor,  or  that 
the  invention  had  taken  place  long 
before  the  patent  was  granted,  such 
pleas  were  no  answer  to  the  action. 

There  may  be  an  estoppel  by  matter 
of  recital.    Bowman  v.  Taylor,  21 S. 

(2.)  Declaration  stated  the  execution 
of  a  deed  by  plaintiff  and  defendant ; 
the  plea  did  not  traverse  the  execu- 
tion, but  alleged  new  matter,  upon 
which  the  replication  took  issue.  The 
deed  was  put  in  at  the  trial,  and  its 
recital  directly  contradicted  the  new 
matter  alleged  in  the  plea.  Held, 
nevertheless,  that  the  defendant  was 
not  precluded  from  submitting  such 
matter  of  defence  to  the  jury,  inas-*. 
much  as  the  plaintifl  had  not  pleaded 
3  H  3  th© 
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the  recital  of  the  deed  by  way  of 
estoppel. 

And,  the  Judge  at  nisi  prius  having 
treated  such  deed  as  conclusive,  and 
directed  a  verdict  for  the  plaintiff,  the 
Court  granted  a  new  trial  without  en- 
tering into  the  question  whether  the 
plea  was  or  was  not  bad.  Bowman  v. 
Eostron,  295  (w.) 
4.  When  party  estopped,  by  terms  of 
submission,  from  setting  aside  award. 
Awardy  5. 

EVIDENCE. 

I.  Declarations. 

Appellants  against  an  order  of  removal 
relied  upon  the  settlement  of  a  de- 
ceased party  by  apprenticeship ;  and 
to  let  in  parol  evidence  of  the  inden- 
ture, they  called  the  widow  of  the 
deceased,  who  stated  that  her  husband, 
in  his  last  illness,  told  her  that  he  re- 
ceived his  indentures  from  his  master 
at  the  end  of  his  apprenticeship,  and 
wore  them  out  in  his  pocket.  The 
sessions  confirmed  the  order,  subject  to 
the  opinion  of  this  Court  as  to  the  ad- 
missibility of  the  evidence. 

The  Court  held,  that,  without  fur- 
ther proof  of  inquiry  after  the  inden- 
ture, evidence  of  this  conversation  was 
not  admissible;  and  they  refused  to 
send  the  case  back  to  be  restated.  Hex 
V.  Inhabitants  of  Rawden,  156. 

II.  Confidential  communications. 
Vendor  had  a  draft  of  conveyance  made 

by  his  own  attorney,  from  which  the 
deeds  were  afterwards  prepared;  the 
attorney  was  paid  for  this  business  by 
the  vendor  and  purchaser  in  moieties  by 
agreement,  but  the  latter  employed  an 
attorney  on  his  own  part  to  look  over 
the  draft.  Jt  remained  afterwards  with 
the  vendor's  attorney :  Held,  that  such 
draft  was  confidentially  deposited  with 
the  latter  by  the  purchaser  as  well  as 
the  vendor,  and  could  not  be  produced 
on  a  trial  against  the  interest  of  the 
purchaser's  devisees,  though  with  the 
consent  of  the  vendor  and  his  attorney. 

In  ejectment,  it  appeared  that  the 
lessor  of  the  plaintifT,  to  entitle  him- 
self to  the  property  as  heir  at  law, 
must  deduce  title  through  E.  The 
title  relied  upon  by  the  defendants 
was  that  of  a  party  to  whom  E.  had 
devised  his  remainder  in  the  property, 


which  remainder  had  been  devised  by 
J.  to  E.  Among  other  evidence  to 
identify  the  property  in  question  with 
that  devised  by  ./,,  a  book  was  offered 
in  evidence,  containing  entries  of  re- 
ceipts of  rent  of  the  property  in  ques- 
tion, by  a  deceased  steward  of  E. : 
Held,  that  the  defendants  were  entitled 
to  produce  these  entries  in  evidence 
against  the  plaintiffs,  each  party  claim- 
ing under  or  through  E. 

The  defendants  claimed  by  purchase 
from  the  heir  of  a  devisee  under  J5?.'s 
will.  The  estate  purchased  was  only 
a  party  of  the  property  devised,  and 
to  which  the  steward's  entries  related: 
Held,  that  the  defendants,  although 
not  entitled  to  the  possession  of  the 
book,  might  insist  upon  having  it  pro- 
duced in  evidence  as  to  that  part  of 
the  property  which  had  come  to  their 
hands. 

Assessments  of  commissioners  of  the 
land-tax,  by  which  it  appears,  that  at 
a  certain  time  property  was  assessed 
in  the  name  of  *S.  (the  family  surname 
only),  are  evidence  to  shew,  in  connec- 
tion with  other  facts,  that  at  such  time 
the  property  was  occupied  by  a  parti- 
cular individual  of  the  family.  Doe 
dem.  Strode  v.  Seaton,  171. 

III.  Written  entries. 

1.  Evidence  of  themselves. 
(1.)  See  Ante,  II. 

(2.)  Quaere,  whether  the  appearance 
of  a  party's  name  in  the  land-tax  as- 
sessments, as  rated  in  respect  of  certain 
property,  is  evidence  that  he  was  seised 
of  that  property  at  the  time  ? 

But  where  such  assessments  were 
produced  to  prove  seisin  in  S.  S.,  ayd 
the  first  entries  were  in  the  name 
of  T.  S.,  an  ancestor  who  was  dead  at 
the  time  of  such  entries,  and  the  others 
were  in  the  name  of  "Mr.  iS.;"  and  it 
was  proved  to  be  a  common  practice 
to  continue  the  name  of  an  ancestor 
on  the  assessment  books  as  long  as  the 
property  continued  in  the  same  family, 
the  Court  held  that  the  entry  of"  Mr. 
S."  was  not  evidence  of  a  seisin  in  the 
individual  S.  S.  Doe  dem.  Stansbury 
V.  Arkwrighty  182.  {n.) 

2.  To  refresh  memory. 

(l.)  A  clerk  to  a  tradesman  entered 
the  transactions  in  trade,  as  they  oc- 
curred, into  a  waste-book,  from  his 
own  knowledge;  and  the  tradesman 
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copied  the  entries,  clay  by  day,  into  a 
ledger,  in  the  presence  of  the  clerk, 
who  checked  them  as  they  were  co- 
pied: Held,  that  the  clerk,  in  an  ac- 
tion brought  by  the  tradesman  for 
goods  sold  and  delivered,  might  use 
the  entries  in  the  ledger  to  refresh 
his  memory,  although  the  waste-book 
was  not  produced,  nor  its  absence  ac- 
counted for,  the  entries  in  the  ledger 
being  in  the  nature  of  entries  made  by 
the  clerk  himself. 

Per  Patteson  J.,  the  rule,  that  the 
best  evidence  must  be  produced,  pre- 
cludes a  witness  from  refreshing  his 
memory  with  a  copy  of  an  instrument 
which  might  itself  be  used  for  refresh- 
ing his  memory,  as  mucli  as  it  pre- 
cludes the  admission  in  evidence  of 
the  copy  of  an  instrument  which  would 
be  evidence  in  itself.  Bwton  v.  Plum- 
mer^  34 1 . 

(2.)  To  prove  a  settlement  by  rent- 
ing a  tenement  under  st.  59  G.  3.  c.  50., 
the  following  evidence  of  the  taking 
was  given,  A  witness  pro;luced  a  book 
containing  this  entry,  unstamped,  in 
his  handwriting:  "  Agreed  with  T.S.'' 
(the  pauper)  "  to  have  the  house  in  P., 
now  occupied  by  W.,  at  11/.  per  an- 
num, to  he  paid  quarterly,  quarter's 
notice  to  be  given  on  either  side ;  to 
leave  in  same  repair  as  he  found  it." 
The  witness  stated  that  he  let  the 
house  as  agent  to  the  owner,  and  that 
the  terms  were  reduced  to  writing  to 
prevent  mistake,  and  signed  by  the 
pauper's  wife  to  bind  her  husband,  who 
was  not  present ;  but  there  was  no 
other  signature.  The  pauper  occupied, 
and  appeared  to  have  paid  rent  quar- 
terly for  some  time,  at  the  rate  above 
mentioned :  Held  that,  the  sessions 
not  having  found  that  the  wife  was 
authorised  by  the  pauper,  the  above 
entry  was  not  an  agreement  for  a  lease, 
nor  a  lease;  and  that  the  witness  might 
look  at  it  to  refresh  his  memory,  with- 
out its  being  produced  in  evidence. 

The  witness  stated,  that  he  had  no 
memory  of  these  things  but  from  the 
book,  but  that  on  reading  the  entry 
he  had  no  doubt.  The  sessions  having 
affirmed  the  settlement, without  stating 
expressly  any  further  evidence  of  the 
taking:  Held,  that  this  Court  could 
not  infer  that  the  sessions  had  no  evi- 
dence of  a  parol  letting  without  taking 
the  terms  from  the  entry.    Rejc  v. 


Inhabitants  of  St.  MartirCs^  Leicester, 
210. 

3.  Copies,  what  use  may  be  made  of 
Antd,  III.  2.(1.),-  Post,  VIII. 

IV.  Hearsay. 

On  the  trial  of  an  information  against  a 
sheriff  of  a  county,  for  not  executing 
a  convict  sentenced  to  death,  a  wit- 
ness cannot  be  asked  whether  he  has 
heard  that  it  it  was  the  custom  for  the 
sheriff  to  be  exempt  from  performing, 
or  for  another  officer  to  perform,  the 
duty  in  that  particular  county,  al- 
though it  has  been  proved  that  such 
other  officer  has  in  fact  (under  orders 
of  the  Court)  always  performed  it 
within  living  memory.  Rex  v.  Antra- 
bus,  193. 

V.  Deed,  how  far  conclusive. 

1.  As  against  parties  to  it.  Estoppel, 3. 

2.  As  against  persons  claiming  under 
it,  but  not  parties  to  it. 

On  appeal  against  an  orderof  removal, 
where  the  respondents  produce  a  deed 
of  feoffment  for  the  purpose  of  shew- 
ing a  settlement  by  estate  in  the  ap- 
pellant parish,  but  the  lands  are  de- 
scribed in  the  deed  as  situate  else- 
where, the  respondents  (not  being 
parties  to  such  deed)  may  give  parol 
evidence  to  shew  that  the  lands  really 
were  within  the  appellant  parish.  Rex 
V.  Inhabitants  of  Wickham,  517. 

VI.  Parol  evidence  of  written  documents. 

1.  Evidence  of  identity  without  pro- 
duction. 

In  an  action  by vi. against  O.for  money 
had  and  received,  the  plaintiff  proved 
that  O.  admitted  having  received  a  bill 
which  was  the  property  of  A.,  and  paid 
it  into  his  own  banker's ;  the  plaintiff 
also  proposed  to  prove  that  O.  had 
received  credit  with  his  banker  for  a 
bill  similar  in  amount,  and  that  there 
was  no  corresponding  debit  against  O. 
in  the  banker's  book,  nor  any  credit 
given  to  O.  for  any  bill  to  the  same 
amount.  Held,  that  the  proposed  proof 
was  not  admissible,  ^,'s  bill  not  being 
produced.    Atkins  v.  Owen,  35. 

2.  What  writing  excludes  parol  evi- 
dence of  the  agreement. 

Appellants  against  an  order  of  removal 
called  a  witness  to  give  parol  evidence 
of  a  hiring.    On  cross-examination,  he 
3  H  4  stated 
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stated  that,  at  the  time  of  the  hiring, 
he  and  the  servant  went  to  the  chief 
constable's  clerk,  who,  in  their  pre- 
sence and  by  their  direction,  entered 
the  terms  of  the  hiring  in  writing,  but 
that  neither  party  signed  the  entry. 
He  did  not  state  whether  or  not  the 
writing  was  read  over  to  them  : 

Held,  that  this  was  not  sufficient 
proof  of  the  contract  having  been  put 
into  writing  to  exclude  parol  evidence 
of  the  terms.  Rex  v.  Inhabitants  of 
Wrangle,  514. 

3.  Evidence  of  misstatement  in  a  deed. 
Ant^,  V.  2. 

4.  Who  to  determine  meaning  of  ob- 
scure handwriting. 

A  question  arising  at  Nisi  Prius,  from 
the  obscurity  of  the  handwriting,  what 
the  words  of  a  written  instrument  pro- 
duced in  evidence  really  were,  the  Lord 
Chief  Justice  decided  it,  and  refused  to 
have  it  put  to  the  jury.  jRemon  v.  Hay- 
ivard,  666.    (See  XIII.  post.) 

VII.  Communications  from  party  to 
cause  to  third  party.    Assumpsit,  I.  1. 

VIII.  Former  orders  made  on  prede- 
cessor of  officer  sought  to  be  charged. 

For  the  purpose  of  shewing  the  liability 
of  a  sheriff"  of  a  county  to  execute  or 
gibbet  criminals,  when  commanded, 
orders  made  upon  former  sheriffs  of 
the  same  county,  requiring  them  to 
perform  the  said  duties,  and  examined 
copies,  from  the  Exchequer,  of  allow- 
ances by  Chancellors  of  the  Exchequer, 
of  their  cravings  for  the  expenses  of  so 
doing,  may  be  given  in  evidence ;  and 
that  without  first  giving  other  proof  of 
the  judgments  passed  upon  such  crimi- 
nals.   Rex  V.  Antrobus,  795. 

IX.  Presumptive  evidence  of  a  party 
being  alive.  Mai^riage. 

X.  Evidence  of  customary  reservations 
in  a  lease.    Power,  1. 

XI.  Evidence  of  printing  and  publishing 
newspaper  under  stat.  58  G.  3.  c.  78. 
Statute,  XII.  (1.) 

XII.  Evidence  of  gross  negligence.  Rai- 
lee. 

XIII.  Evidence  of  a  legal  debt. 

A  paper  as  follows  —  "I  hold  of  M.  T. 
57L  to  put  into  a  savings  bank  for 
her,"  signed  and  dated,  is  evidence  of 


a  legal  debt  of  ,37/.  from  the  party 
signing  to  M.  T.,the  money  not  having 
been  put  into  a  savings  bank,  but  partly 
paid  to  the  use  of  M.  T. ;  and  does 
not  shew  a  mere  trust;  and  M,  T. 
may  recover  in  debt,  though  parol 
evidence  be  given  that  the  party  sign- 
ing had  received  the  money  to  be  ap- 
plied, at  his  discretion,  to  the  use  of 
M.  T.  Revwn  v.  Hat/ward,  666.  (See 
Ante,  VI.  4.) 

XIV.  Evidence,  how  applicable  to  the 
record. 

1.  Plaintiff^'s  title.  What  is  material 
variance  between  declaration  and 
evidence.    Pleading,  II.  5. 

2.  Whether  party  must  prove  new 
matter  introduced  by  him  without 
verification.    Pleading,  VIII.  2. 

5.  In  particular  actions. 
(1.)  Debt. 

[1.]  What  is  evidence  of  a  legal 
debt.    Ante,  XIII. 

[2,]  Time  of  usurious  contract  to 
be  proved  as  laid  in  declaration. 
Pleading,  II.  4. 

(2.)  Trespass.  What  requisite  to 
support  issue  as  to  locus  in  quo. 

Declaration  for  seizing  pigs ;  plea,  that 
defendant  was  possessed  of  a  close 
named  H.  in  which  the  pigs  were  eat- 
ing, &c.  and  were  taken  damage  fea- 
sant :  replication,  that  the  defendant 
was  not  possessed  of  the  said  close  in 
the  said  plea  mentioned,  in  which  the 
pigs  were  alleged  to  be  eating,  &c. , 
and  issue  thereon.  There  were  seve- 
ral adjacent  closes  called  H.  Held, 
that  the  defendant  was  bound  to  shew 
that  he  was  possessed  of  a  close  in 
which  the  pigs  were  eating,  &c.  and 
that  it  was  not  enough  for  him  to  shew 
his  possession  of  a  close  named  JI. 
Rojid  V.  Downton,  26. 

(3.)  Replevin.  When  party  under 
whom  cognizance  is  made  is  com- 
petent witness. 

Where  distinct  cognizances  are  made 
for  thesamegoods  under  several  parties, 
not  appearing  to  be  connected  in  in- 
terest, if  one  of  the  cognizances  be 
abandoned  at  the  trial,  the  party  under 
whom  it  was  made  is  a  competent  wit- 
ness for  the  defendant.  King  v.  Raker, 
335. 

XV.  What  documents  a  party  is  entitled 
to  call  for.    Ante,  II. 

XVI.  Do- 


EVIDENCE,  XVT.— XVIII. 


EXECUTOR,  1.— 5.  829 


XVI.  Documents  inoperative  from  in- 
sufficient execution  used  to  refresh 
memory.    Ante,  III.  2,  (2.) 

XVII.  Land-tax  assessments,  when  evi- 
dence of  occupancy.    Ante,  II. 

XVIII.  Competency  of  witness. 

Party  under  whom  cognizance  is  made. 
-Ante.  XIV.  3.  (.5.) 

EXCEPTIONS. 
In  a  lease,  what  are.    Poiver,  1 

EXCHEQUER. 

Copies  of  allowances  by  Chancellor  of, 
when  admissible  in  evidence.  Evi- 
jdence,  VIII. 

EXECUTION. 

I.  Of  deed,  when  party  estopped  from 
disputing.    Deed,  2. 

II.  Civil  process. 

1.  For  costs  under  stat.  55.  G,  5.  c.  5. 
s.  3.    Statute,  X. 

2.  Under  stat.  4  &  5  W.  4.  c.  62.  s.  31., 
to  what  extent  granted.  Statute, 
XXXI. 

3.  On  warrant  of  attorney. 

(l.)  When  it  may  be  taken  out. 
Warrant,  II.  2. 

(2.)  Whether  before  execution  is- 
sued Court  will  order  satisfaction  to 
be  entered  on  judgment  roll.  War- 
rant, II.  3. 

III.  Criminal  Process. 

1.  Who  bound  to  perform. 

Where  a  convict  is  sentenced  to 
death,  the  proper  officer,  in  default  of 
express  order,  to  do  execution,  is  the 
officer  who  has  the  legal  custody  of 
such  convict. 

Supposing  that  the  Court  may  au- 
thorise another  officer  to  execute,  such 
authority  must  be  given  by  express 
order,  directing  the  second  officer  to 
execute,  and  sufficiently  explicit  for 
the  first  officer  to  be  bound  by  it  to 
surrender  the  custody  to  the  second. 

It  is  not  equivalent  to  such  an  order, 
if  the  clerk  of  assize,  by  direction  of 
the  Judge  who  has  tried  and  sentenced 
the  convict,  shews  to  the  sheriff  of  the 
county  in  which  the  offence  was  com- 
mitted, not  having  the  custody,  a 


calendar  signed  by  the  Judge,  with  a 
minute  of  the  sentence  in  the  margin, 
at  the  same  time  delivering  him  a 
copy. 

Although  the  sheriff  acknowledge 
the  receipt  of  the  calendar,  and  at  the 
same  time  refuse  to  execute. 

Especially  where  the  officer  having 
the  legal  custody  has  previously  re- 
ceived an  order  of  the  Judge,  direct- 
ing that  a  third  officer  shall  do  exe- 
cution. 

The  sheriffs  of  the  county  of  the 
city  of  Chester  have  for  many  years 
executed  all  criminals  sentenced  to 
death  for  offences  committed  in  Cheshire^ 
by  order  of  the  Court  trying  the  pri- 
soners. Supposing  them  to  have  been 
bound,  by  custom,  to  execute  as  above, 
Quagre,  whether  this  custom  was  done 
away  with  by  stat.  11  G.A.&l  W.  4. 
c.  70.?  [But  now  see  stat.  5  &  6  W.  4. 
c.  ].]  Rex  v.  Antrobus,  798.  (See 
Mandamus,  IV.) 

2.  Evidence  of  liability  to  perform. 
Evidence,  VIII. 

3.  Prisoners  were  convicted  and  sen- 
tenced at  the  assizes  for  the  county 

Chester.  The  Court  awarded  exe- 
cution to  be  done  upon  them  by  the 
marshal  of  the  Marshalsea,  assisted 
by  the  sheriff  of  Surrey. 
The  Court  refused  to  hear  an  appli- 
cation from  a  sheriff,  into  whose  cus- 
tody the  prisoners  had  been  removed, 
praying  that  the  order  to  do  execution 
might  not  be  made  upon  him.    Rex  v. 
Gar  side  and  Mosley,  266.  (See  Plead- 
ing, XVI.) 

EXECUTOR. 

1.  Whether  he  can  sue  inhabitants 
under  stat.  7  &  8  G.  4.  c.  51.  Sta- 
tute, XXIV. 

2.  When  liable  to  costs.  Statu(e,XXYll. 
(.3.) 

3.  When  all  must  join  in  an  applica- 
tion to  the  Court. 

By  a  deed  of  settlement,  estates  were 
conveyed  to  trustees  to  the  use  of  A. 
for  his  life,  remainder  to  such  uses  as 
he  should  direct  by  his  will,  the  deed 
giving  the  usual  powers  for  appointing 
new  trustees  in  case  of  death,  &c.  A. 
devised  all  the  real  estates  of  which  he 
had  power  to  dispose,  and  all  his  per« 
sonalty,  to  trustees  (whom  he  also 
made  his  executors)  to  sell  and  invest 

the 
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GRANT. 


the  produce,  and  pay  the  interest  to 
his  widow  during  her  life,  and  after- 
wards to  stand  possessed  of  the  funds 
in  trust  for  B.  and  C,  share  and  share 
ahke.  A,  died,  leaving  his  widow  sur- 
viving. Two  of  the  executors  proved 
the  will.  The  last  surviving  trustee 
under  the  settlement  died,  leaving  a 
son,  to  whom,  as  his  heir  at  law,  the 
legal  estate  in  the  settled  property 
descended,  but  who  never  was  ap- 
pointed a  trustee.  Before  and  after 
the  testator's  death,  an  attorney  was 
employed  in  business  relating  to  the 
settled  and  devised  estates,  for  which  a 
sum  of  money  was  due  to  him ;  and  he 
held  the  title  deeds. 

After  the  testator's  death,  the  son  of 
the  trustee  under  the  settlement,  and 
one  of  the  executors,  joined  in  an 
application  to  the  Court,  that  the  at- 
torney might  account  for  all  sums  re- 
ceived by  him  in  respect  of  the  estates, 
and  deliver  up  the  deeds  to  the  trus- 
tees for  the  said  estates,  on  payment 
to  him  of  any  thing  that  might  appear 
to  be  due  from  them.  The  other  exe- 
cutor, and  all  the  parties  beneficially 
interested,  objected  to  the  application. 
The  Court  refused  to  interpose,  the 
rights  of  the  parties  not  being  clear, 
and  one  executor  not  concurring  in  the 
motion.    In  re  Buntings  467. 

FEME  COVERT. 
Baron  and  Feme,  2. 

FENCES. 
Subject  of  dilapidations.  Statute^  XXXVI. 

FEOFFMENT. 

Stamp  on  deed,  under  stat.  55  G.  3. 
c.  184.    Statute,  XX.  {!.) 

FINE. 

Adverse  possession  after  fine  by  tenant 
for  life.    Statute,  III. 

FIXTURES. 

1.  Meaning  of"  fixed  furniture." 

A.  bequeathed  his  leasehold  messuage, 
with  the  grates,  stoves,  coppers,  locks, 
bolts,  keys,  bells,  and  other  fixtures 
and  fixed  furniture,  to  F.  for  life ;  and 
the  household  goods,  furniture,  plate. 


linen,  china,  books,  wines,  and  liquors, 
and  other  properties  in  the  messuage, 
not  being  comprehended  under  the 
preceding  terms,  Jixtu7'es  and  fixed  fur- 
niture, to  V.  absolutely.  There  were 
in  the  messuage  looking-glasses,  stand- 
ing on  chimney  pieces,  and  nailed  to 
the  wall ;  and  a  book-case,  standing  on 
(but  not  fastened  to)  brackets,  and 
screwed  to  the  wall:  Held,  that  T.took 
only  a  life  interest  in  these.  Birch 
v.  Dawson,  37. 
2.  Trover  for  recovery  of. 

Lessee  of  a  house  containingfixtures, 
executed  an  assignment  of  the  pre- 
mises by  way  of  mortgage,  not  men- 
tioning the  fixtures.  He  afterwards 
assigned  the  premises,  and  all  his  estate 
and  effects,  to  trustees.  The  trustees 
being  in  treaty  for  a  sale  of  the  fix- 
tures, the  mortgagee,  whose  principal 
and  interest  were  due,  took  forcible 
possession  of  the  house,  and  refused, 
on  demand,  to  deliver  the  fixtures 
up.'  The  trustees  brought  trover: 

Held,  that  they  could  not  recover 
for  the  fixtures.  Longstaffw.  Mea- 
goe,  167. 

FORFEITURE. 
Of  lease,  what  amounts  to.    Trade,  I. 

FOREIGNER. 

Whether  within  stat.  3  &  4  W.  4.  c.  55. 
5.48.    Statute,  XXYlll.  {I.) 

FRAUDS. 
Statute  of.    Statute,  V. 

FREEMEN. 

Whether  custom,  restraining  trade  to  free- 
men, good.    Custom,  1. 

FURNITURE. 
Fixed,  what  is.    Fixtures,  1. 

GUARANTEE. 

1.  Construction  of.    Statute,  III.  (2.) 

2.  Pleading  in  an  action  upon.  Plead- 
ing, IV.  1.  VIII.  1. 

GRANT. 

Under  seal,  when  requisite.  Pleading, 
III.  10. 

HABEAS 


HABEAS  CORPUS. 

HABEAS  CORPUS. 

1.  When  granted  as  of  course. 

On  the  application  of  the  Attorney- 
General,  the  Court  of  King's  Bench 
will,  as  of  course,  grant  a  habeas  cor- 
pus to  bring  up  prisoners  convicted 
and  sentenced  to  death  at  the  assizes, 
and  a  certiorari  to  remove  into  this 
Court  the  record  of  the  conviction 
and  judgment.  Rex  v.  Garside,  266. 
(See  Execution,  HI.  3.  Pleading,  Cri- 
minal.) 

2.  When  refused. 

This  Court  will  not  grant  a  habeas  cor- 
pus to  enable  a  prisoner,  in  custody 
upon  a  conviction  for  misdemeanor, 
to  vote  at  an  election  of  a  member  of 
parliament.    In  re  Jones,  436. 

HANDWRITING. 
Evidence^  VI.  4. 

HEARSAY. 

Evidence,  IV. 

HERIOT. 

Reservation  of,  in  a  lease  under  a  power, 
whether  within  power.    Poiuer,  1. 

HIGHWAY  RATE. 
Mandamus,  I.  2.  (3.) 

HIRING  AND  SERVICE. 
Settlement  by.    Poor,  IV. 

HORSE. 
Warranty  of.  Warranty. 

INCLOSURE. 

Allotment  under  inclosure  act,  subject  of 
dilapidations.    Statute,  XXXVI. 

INDEMNITY. 

1.  Among  wrongdoers,  what  amounts  to. 
Assumpsit,  I.  1. 

2.  When  a  contract  to  indemnify  may  be 
implied.    Assumpsit,!.  \. 

INDENTURE. 
Of  apprenticeship. 

1.  When  voidable,  iS/a/wie,  XXXVII.  (2.) 


JUDGMENT,  1,  2.  851 

2.  When  exempt  from  stamp  duty.  Sta- 
tute, XX.  (5.) 

5.  Settlement  by  service  under.  Poor. 
III. 

INDICTMENT. 

1 .  When  Court  v/ill  remove  by  certiorari. 
Cerliorain,  1. 

2.  Office  copy  not  necessary  for  obtain- 
ing Judge's  warrant.    Croivn  Office. 

INFERIOR  COURT. 

1.  Matter  cognizable  by,  how  to  be 
pleaded.    Statute,  VII. 

2.  Certiorari  to.  Certiorari. 

INFORMALITY. 
Of  order.    See  Order.,  III. 

INFORMATION. 

1.  Criminal,    ^ee  Criminal  Information. 

2.  Before  justices  for  smuggling.  Statute, 
XXVni.(l.) 

INNUENDO. 
Costs  of,  in  libel.  Libel. 

INOPERATIVE  DOCUMENT. 

What  use  may  be  made  of  it  in  evidence. 
Evidence.,  III.  2.  (2.) 

INSANE. 

Demand  on  insane  person.  Warrant,  II. 
2.  (3.) 

ISSUE. 

See  Pleading,  II.  5. ;  and  VIII.  2.;  Evi- 
dence, XIV.  5.  (2.)   Trial,  2. 

JUDGE. 

1.  At  Chambers,  power  of  giving  costs. 
Costs,  9. 

2.  Rule  made  by,  in  Bail  Court,  how  far 
final.    Bail  Court. 

JUDGMENT. 

1.  Recovered  on  acceptance  given  for 
goods,  whether  payment.  Vendor  and 
Vendee,  1. 

2.  In  Common  Pleas  of  Lancaster,  exe- 
cution on.    Statute.,  XXXI. 

3.  By 
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LUNATIC  ASYLUM. 


5,  By  default.  Costs  under  stat.  45  Eliz. 
c.  6.  s.  2.    Statute,  II. 

4.  On  warrant  of  attorney.  Warrant, 
IL  2. 

5.  When  Court  will  order  satisfaction  to 
be  entered  on  judgment  roll,  before 
execution  issued.    Warrant,  IL  5. 

6.  Of  preceding  quarter  sessions,  may 
be  enforced  by  subsequent  sessions. 
Mandamus,  IL  2, 

7.  When  Court  will  order  attorney  to 
deliver  up  consent  to  abandon  judg- 
ment.   Attorney,  L  3. 

JURISDICTION. 

1.  Of  Justices  in  bastardy.    Order,  IL  1. 

2.  Of  borough,  to  exempt  it  from  county 
rate.    Statute,  XIX.  (2.) 

5.  Execution  on  judgment  in  Court  of 
Common  Pleas,  Lancaster.  Statute, 
XXXL 

JUSTICES. 

1.  Discretion  of,  in  appointing  vestrymen 
after  election  by  inhabitants.  Statute, 
XXL 

2.  When  to  allow  surveyor's  accounts. 
Surveyor. 

3.  Power  of,  as  to  rates,  under  local  act. 
Statute,  X^XYU.il.) 

4.  Criminal  information  against. 

(!.■)  What  notice  of  motion  they  are 
entitled  to.    Criminal  Information,  1. 

(2.)  What  evidence  of  corrupt 
motives  requisite.  Criminal  Inform- 
ation, L 

See  further,  Bond,  Mandajnus,  I. 
Order,  II. 

5.  Jurisdiction  of,  in  bastardy.  Order,  IL 

LACHES. 
What  is,  in  banker.  Cheque. 

LANCASTER. 

Common  Pleas,  execution  on  judgment 
in.    Statute,  XXXI. 

LANDLORD. 

1.  Title  of,  what  party  estopped  from 
disputing.    Estoppel,  1. 

2.  What  he  may  distrain.  Distress,!. 
5.  And  tenant,  what  sufficient  notice  to 

them  to  quit.   Ejectment,  8. 


LAND  TAX. 

Assessments,  when  evidence.  Evidence., 
III.  1. 

LEASE. 

1.  Under  a  power,  when  good.  Power,!.. 

2.  By  trustees,  under  turnpike  act.  Sta- 
tute, XXXIX. 

3.  What  is  an  offensive  trade  within 
covenant  of  lease.  Trade,!. 

LETTERS, 

Between  what  parties  evidence.  Assump- 
sit, 1.  1. 

LIBEL. 

How  costs  to  be  computed. 

A  count  in  libel  contained  several  in- 
nuendoes connecting  the  different  parts 
of  the  alleged  libel  with  the  plaintiff^. 
The  jury  negatived  some  innuendoes, 
and  affirmed  others :  and  a  general 
verdict  was  taken  for  the  plaintiff". 

The  Court  refused  a  rule  for  a  new 
trial,  but  held  the  defendant  entitled 
to  his  costs  as  to  so  much  of  the  dcr 
duration  as  charged  libellous  matter 
the  innuendoes  respecting  which  had 
been  negatived.  Frudhomme  v.  Eraser, 
645. 

See  further,  ^^ewspaper. 

LIEN. 

1.  Jurisdiction  of  spiritual  court,  where 
lien  in  question.  Prohibition. 

2.  On  whose  application  Court  will  order 
attorney  to  deliver  up  deed  on  which 
he  has  a  lien.    Executor,  5. 

LIMITATIONS. 
Statute  of.    Statute,  III. 

LOCAL  ACT. 
Statute,  XXXIV.— XXXIX, 

LOSS. 

Of  document,  how  proved.    Evidence,  L 

LUNATIC  ASYLUM. 
Not  an  offensive  "  trade."    Trade,  1 . 

MANDAMUS. 


MANDAMUS,!,  i.— 2.  (4.) 
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MANDAMUS. 

I.  To  justices. 

1.  To  put  in  suit  constable's  bond. 
Bond,  1. 

2.  To  levy  rate  by  distress. 

(l.)  A  local  act  gave  power  to  com- 
missioners to  raise  money  for  paving, 
lighting,  and  watching  a  town,  by 
rating  and  assessing  the  proprietors  of 
houses  according  to  the  value  at  which 
the  houses  were  taxed  to  the  poor.  It 
also  empowered  them  to  assess  and 
levy  a  rate  on  certain  proprietors  for 
the  purpose  of  certain  improvements, 
such  rate  to  be  levied  and  assessed  in 
the  same  manner  as  the  other  rates. 
In  default  of  payment,  a  justice  was 
authorised  to  issue  a  distress  warrant. 
The  act  also  provided,  that,  in  case 
any  person  thought  himself  aggrieved 
by  any  rate  or  assessment,  he  might 
appeal  to  the  commissioners,  who  were 
authorised  to  give  relief ;  and  further, 
that  any  one  who  thought  himself  ag- 
grieved by  anything  done  in  pursuance 
of  the  act  might  appeal  to  the  quarter 
sessions.  The  commissioners  assessed 
a  proprietor  to  a  rate  levied  for  the 
purpose  of  the  improvements,  at  an 
annual  value  above  that  at  which  he 
was  assessed  to  the  poor  : 

Held,  Taunton  J.  dissentiente,  that, 
on  his  refusing  to  pay,  a  justice  might 
be  required  by  mandamus  to  issue  a 
distress  warrant,  the  proprietor  not 
having  appealed.  Rex  v.  Trecothick^ 
405. 

(2.)  When  legality  of  warrant  not 
clear.    Poor,  I.  5. 

(3.)  Which  may  subject  justices  to 
an  action. 

[1.]  The  Court  will  not  compel  a 
magistrate,  by  mandamus,  to  issue  a 
distress  warrant  for  a  parish  highway 
rate,  under  stat.  \5  G.3.  c.  78.  ss.  45. 
67.,  made  upon  the  occupier  of  lands 
within  his  district,  if  it  appear  that,  in 
the  magistrate's  belief,  and  in  fact, 
there  is  a  legal  doubt  as  to  the  oc- 
cupier being  liable  to  contribute  to  the 
repairs  of  the  parish  highways,  and  that 
the  magistrate  is  likely  to  be  sued  if 
the  warrant  be  granted  and  acted  upon; 
and  this,  although  the  occupier  has  not 
appealed  against  the  rate.  Rex  v. 
Greame,  615. 

[2.]  On  motion  for  a  mandamus  to 


justices  to  grant  a  distress  warrant  for 
levying  a  highway  rate,  it  appeared 
that  the  rate  was  contested,  on  the 
following  grounds : 

1st.  The  lands  in  respect  of  which 
payment  had  been  refused,  were  part 
of  a  district  inclosed  thirty-five  years 
ago  by  act  of  parliament,  having  none 
but  private  roads,  which  were  repaired 
by  the  landholders,  and  never  having 
been  assessed  to  the  highway  rate. 
2d.  No  statute  duty  had  been  called  for 
in  respect  of  these  lands,  before  mak- 
ing the  present  rate.  3d.  The  special 
session  at  which  the  order  for  making 
such  rate  was  signed,  had  been  con- 
vened without  notice  from  the  high 
constable.  4th.  The  order  was  signed 
by  two  persons  not  stating  themselves 
to  be  justices.  5th.  The  rate  was  not 
dated. 

The  occupier  against  whom  the  war- 
rant was  applied  for  had  not  appealed 
to  the  sessions,  but  he  threatened  the 
justices  with  an  action  if  they  granted 
a  warrant,  and  the  opposite  party 
made  no  express  offer  to  indemnify 
them. 

Held,  that  a  mandamus  ought  not 
to  go,  it  being  doubtful  whether,  upon 
some  objection  among  those  taken, 
the  justices  might  not  be  liable  to  an 
action  if  they  granted  the  warrant. 
Rex  V.  Mirehouse,  632. 

(4.)  When  doubt  of  beneficial  oc- 
cupancy. 

A  landlord  permitted  his  tenant  for 
years  under  a  lease  expiring  in  April 
1835,  to  give  up  the  lands  and  farm- 
house in  October  1833,  paying  rent 
only  until  the  day  of  quitting,  and 
making  a  further  payment  and  giving 
up  the  compensations  he  would  have 
been  entitled  to  as  an  outgoing  tenant, 
in  order  to  indemnify  the  landlord  for 
loss  to  which  he  wis  subjected  by  the 
determining  of  the  lease.  The  land- 
lord did  not  take  a  new  tenant,  nor 
occupy  the  premises,  except  by  putting 
a  man  into  the  farm-house  to  take  care 
of  it.  The  value  of  grass  and  clover 
on  the  lands  from  October  to  April 
was  60/. 

After  the  tenant's  departure,  the 
landlord  was  rated  to  the  poor  as  an 
occupier  of  the  premises.  He  refused 
to  pay  the  rate,  but  did  not  appeal ; 
and,  on  his  being  summoned  before 
two  justices,  they,  after  hearing  the 

case. 


834         MANDAMUS,  2.  (4.)  3. 


MASTER,  1,  2. 


case,  declined  granting  a  distress  war- 
rant. On  motion  for  a  mandamus  to 
them  to  grant  such  warrant. 

Held,  that  this  Court  ought  not  to 
interfere,  the  justices  having  heard  and 
exercised  their  judgment  upon  the  ap- 
plication, and  it  being  doubtful  whe- 
ther the  landlord  was  properly  rated 
as  a  beneficial  occupier.  Rex  v.  Mor- 
gariy  618.  (n.) 
3.  To  appoint  vestrymen  elected  by  in- 
habitants.   Statute,  XXI. 

II.  To  Quarter  Sessions. 

1.  To  hear  appeal  against  poor  rate, 
abandoned  by  parish  officers.  Poor, 
1.3. 

2.  To  enforce  judgment  of  previous 
sessions. 

In  the  absence  of  any  particular  re- 
striction, a  subsequent  quarter  session 
has  power  to  enforce  by  process  the 
judgment  of  a  preceding  one ;  and  this 
Court  will  grant  a  mandamus  to  the 
subsequent  session  to  issue  such  pro- 
cess, if  there  appears  to  have  been  no 
unnecessary  delay  in  applying  for  it. 
Hex  v.  Justices  of  Warwickshire,  768. 
(See  Statute,  XXlll).^ 

3.  To  enforce  conviction.  Statute, 
XXIII. 

III.  To  Sheriff. 

To  assess  compensation  under  local 
act.    Statute,  XXXVIII. 

IV.  To  Corporation. 

To  allow  inspection  of  muniments. 

An  information  being  filed  against  the 
sheriff  of  the  county  of  Chester,  for  not 
executing  a  criminal  condemned  to 
death  for  felony  committed  in  the 
county,  the  Court  refused  to  issue  a 
mandamus  to  the  corporation  of  the 
city  of  Chester  to  allow  an  inspection, 
on  the  defendant's  behalf,  of  its  muni- 
ments, so  far  as  they  related  to  an 
alleged  obligation  of  that  corporation 
or  its  officers  to  execute  such  criminals, 
though  it  was  sworn  that  the  muni- 
ments were  believed  to  contain  matter 
important  to  the  defence,  and  though 
the  party  applying  for  the  inspection 
was  a  freeman,  who  had  demanded  it 
in  that  character,  stating  at  the  same 
time,  that  his  object  was  to  obtain  in- 
formation for  the  benefit  of  the  de- 
fendant. Rex  V.  Jntrobics,  789.  (See 
Execution,  III.  1.) 


MARKET  OVERT. 

Recovery  of  stolen  property. 

Property  feloniously  taken  from  the 
plaintiff  was  sold  by  the  felon  to  the 
defendant,  who  purchased  bond  fide, 
but  not  in  raaket  overt.  The  plaintiff 
gave  notice  of  the  felony  to  the  de- 
fendant, who  afterwards  sold  the  pro- 
perty in  market  overt;  after  which  the 
plaintiff  prosecuted  the  felon  to  con- 
viction :  Held,  that  the  plaintiff  might 
recover  from  the  defendant  the  value 
of  the  property  in  trover.  Peer  v. 
Humphrey,  495. 

MARRIAGE. 

Presumption  of  party  being  alive. 

Respondents  having  proved  the  settle- 
ment of  a  female  pauper  by  marriage, 
it  was  shewn,  in  answer,  that  the  hus- 
band was  previously  married,  and  that 
a  letter  had  been  written  by  his  first 
wife,  bearing  date  twenty-five  days 
before  the  second  marriage,  from  Van 
Diemen^s  Land.  The  sessions  there- 
upon quashed  the  order. 

Held,  that  upon  the  evidence  given, 
the  sessions  might  presume  that  the 
first  wife  was  living  at  the  time  of  the 
second  marriage,  and  find  against  the 
settlement.  Rex  v.  Inhabitants  of  Har' 
borne,  540. 

MARRIED  WOMAN. 
See  Baron  and  Feme. 

MARSHAL. 
Ordered  to  do  execution  after  convic- 
tion in  county  of  Chester.  Execution^ 
III.  3. 

MASTER. 

1.  Taxation  of  costs  by.    Costs,  14.  (1). 

2.  Evidence  before  him. 

On  an  application  to  set  aside  a  non- 
suit, theCourtreferred  a  question  of  fact 
to  the  Master,  upon  which  it  was  to 
depend  whether  the  nonsuit  should  be 
entered  or  not.  At  the  hearing,  a 
person  declined  to  make  affidavit,  but 
offered  oral  testimony,  which  the  Mas* 
ter  would  not  receive.  On  his  report 
being  made,  the  Court  refused  to  send 
it  back  to  him  for  reconsideration,  on 
the  ground  of  this  refusal,  though  the 
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person  was  now  willing  to  make  affi- 
davit, and  the  applicant  swore  to 
merits.    Noy  v.  Reynolds,  461. 
3.  What  he  may  inquire  into. 

A  motion  was  made  against  P.,  an  at- 
tornej%  for  suffering  E.,  an  unqualified 
person,  to  practise  in  his  name,  con- 
trary to  Stat.  22  G.  2.  c.  46.  5.  1 1.  The 
affidavits  stated  facts  tending  to  shew 
such  practising  in  some  inferior  courts ; 
and  it  was  further  alleged,  that  E.  had 
delivered  writs  (not  stating  that  they 
issued  from  this  Court)  to  a  sheriff's 
officer  to  be  executed;  that  the  writs 
bore  P.'s  name,  but  that  P.  had  re- 
fused to  pay  for  their  execution,  al- 
leging that  the  business  was  J5^.'s.  The 
Court  having  referred  the  matters  of 
the  rule  to  the  Master: 

Held,  that  the  Master  might,  oii 
such  reference,  receive  affidavits  tend- 
ing to  establish  a  case  of  practice  con- 
trary to  the  statute  in  a  cause  com- 
menced in  this  Court,  although  no 
such  charge  had  been  specifically  made 
in  the  affidavits  on  which  the  rule  was 
granted. 

The  Master,  in  his  report,  made  a 
special  statement  of  facts  as  proved 
before  him,  and  forbore  to  draw  any 
conclusion :  Held,  that  the  Court  might 
draw  its  own  inference  from  the  re- 
port and  the  affidavits  filed  in  support 
of  the  rule;  and,  if  satisfied,  upon  the 
whole,  that  P.  had  allowed  E.  to  use 
his  name  for  his  (J^^.'s)  profit,  although 
the  Master  had  not  expressly  stated 
either  that  fact,  or  the  actual  receipt 
of  such  profit  by  E.^  was  bound  to 
enforce  the  statute  against  P.  In  re 
Palmer,  686. 

MATTERS  IN  DIFFERENCE. 

What  are,  in  submission  to  arbitration. 
Award,  3.  (l.) 

MEMORANDA. 

Abinger,  Baron,  418. 

Alexander,  R.,  K.  C,  418. 

Barber,  C.  H.,  K.  C,  418. 

Bnrge,  W.,  K.C.,  418. 

Brougham  and  Vaux,  Lord,  L.C.,  417. 

Campbell,  Sir  J.,  A.G,,  418. 

Coleridge,  J.  T.,  3.,  418. 

Cresswell,  C,  K.  C,  1. 

Erie,  W.,  K.C.,  1. 

Follelt,  W.  W.,  S.G.,  418. 

 K.  C,  418. 


Hill,  M.B.,  K.C.,  1. 

Jacob,  E.,  K.  C.  418. 

Kelly,  F.,  K.C.,'418. 

Kindersley,R.  T.,  K.  C,  418. 

Leach,  Sir  J.,  M.R.,  11. 

Lyndhurst,  Lord,  L.C.,  417. 

Miller,  J.,  K.C.,418. 

Pepys,  Sir  C.  C,  S.  G.  and  M.  R.,  1. 

Piatt,  T.  J.,  K.  C,  418. 

Polloclr,  F.,  A.G.,  418. 

Preston,  P.,  K.  C,  1. 

Rolfe,  R.M.,  S.G.,  1.  418. 

Scarlett,  Sir  X,  L.  C.  B.,  417. 

 ,  Baron  Abinger,  418. 

Shepherd,  H.  J. ^  K.  C,  418. 
Skir^'ow,  IV.,  K.C.,  418. 
Spencer,  G.,  K.  C,  418. 
Starkie,  T.,  K.C.,  418. 
Taunton^^iY  W.  E.,  418. 
Temple,  C,  K.C.,  418. 
Thesiger,  F.,  K.C.,  1. 
Wak^eld,  D.,  K.  C,  418. 
Wigram,J.,  K.  C,  418. 

MEMORIAL. 

Of  annuity  deed,  statement  of  consider- 
ation in.    Statute,  XVIII. 

MIDDLESEX  COUNTY  COURT. 
See  County  Court. 

MILL. 

Reservation  of  suit  of,  in  a  lease  under 
a  power,  when  within  the  power. 
Power,  1. 

MINE. 

1.  V/hat  is. 

Whether  any  excavation  in  the  earth 
be  a  mine  or  not,  depends  upon  the 
mode  in  which  it  is  worked,  and  not 
on  the  substance  obtained  from  it. 
But  the  sessions  are  to  apply  that 
principle,  and  to  find  as  a  fact  whether 
it  be  a  mine  or  not. 

Therefore,  where  an  occupier  of  a 
quarry  of  freestone  was  rated  for  it, 
and  for  the  land  adjacent  used  for 
depositing  the  rubbish  from  the  quarry, 
and  the  sessions  confirmed  the  rate, 
subject  to  a  case,  in  which  it  was 
found  that  he  occupied  such  "  quarry," 
and  the  method  of  working  it  was 
particularly  described,  and  the  ques- 
tion left  to  this  Court  was,  whether 
the  land  and  excavation  were  legally 
exempt  from  poor-rate,  this  Court  sent 
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back  the  case,  on  the  ground  that  it 
was  for  the  sessions  to  find  whether  it 
was  a  mine  or  not.  Rex  v.  Dunsford^ 
568. 

2.  Where  to  be  rated.    Rate,  1. 

3.  Reservation  of,  in  lease  under 
power,  when  within  power.  Power, 
1. 

MISDEMEANOR. 

How  prosecutor  of  indictment  may  ob- 
tain Judge's  warrant.    Crown  O^ce. 

MISSTATEMENT. 

In  deed,  when  parol  evidence  of  it  ad- 
missible.   Evidence^  V.  2. 

MORTGAGE. 
Stamp  on.    Statute,  XVII. 

MUNIMENTS. 
Of  Corporation.  Corporation. 

NEGLIGENCE. 
Bailee. 

NEWSPAPER. 

1.  Evidence  of  printing  and  publishing, 
Statute,  XII.  (1.) 

2.  Who  may  sue  publisher,  under  stat. 
38  G.  5.  c.  78.  ss.  7.  &  10.  Statute, 
XII.  (2.) 

NEW  TRIAL. 

Trial. 

NOTICE. 

1.  Date  of,  in  declaration  in  ejectment. 
Ejectment,  o. 

2.  To  quit.    Ejectment,  8. 

o.  Of  dishonour  of  cheque,  what  rea- 
sonable. Clieque. 

4.  Of  objection  to  hearing  demurrer, 
under  rule,  Hil.  4  W.  4.  s.  7.,  when 
to  be  given.    Costs,  1. 

5.  To  justices,  on  motion  for  criminal 
information.  Criminal  Informa- 
tion, \. 

OFFENSIVE  TRADE. 
Trade,  1. 


OPINION. 
Of  counsel,  whether  an  award.  Awards  1. 

ORDER. 

L  Of  Judge. 

1 .  For  procedendo,  when  Court  will  set 
aside.    Attorney,  III.  2. 

2.  To  restore  possession  after  judgment 
in  ejectment.   Ejectment,  7. 

II.  Of  justices. 

1.  In  bastardy. 

The  reputed  father  of  a  bastard, before 
the  birth,  persuaded  the  mother,  who 
was  settled  in  the  parish  of  H.^  to  leave 
H.  and  to  be  delivered  in  C,  an  extra- 
parochial  place;  and  the  sessions  (on 
appeal  against  the  after-mentioned 
order)  found  that  he  did  so  fraudu- 
lently, to  prevent  an  order  of  filiation 
from  being  made  upon  him,  and  to 
throv/  the  burthen  on  H. ;  and  that, 
but  for  such  fraud,  the  child  would 
have  been  born  in  H.  The  child  was 
born  in  C.  The  order  of  filiation  on 
the  father  (at  the  time  of  making 
which  the  mother  was  receiving  relief 
for  herself  and  children  from  H.)  ad- 
judged that  the  child  was  born  in  H., 
and  ordered  him  to  pay  a  weekly  sum 
to  H.  for  so  long  as  the  child  should  be 
chargeable  to  H.:  Held,  that  the  order 
was  bad,  inasmuch  as  it  stated  the 
birth  to  have  been  in  H.,  contrary  to 
the  fact. 

And,  per  Lord  Denman  C.  J.,  Patte- 
son  and  Williams  Js.,  the  justices  had 
no  jurisdiction  to  make  any  order  for 
the  relief  of  H.    Rex  v.  Wilson,  250. 

2.  Reasons  for,  how  far  to  be  inquired 
into  by  Court.  Statute,  XXXVIL 
(10 

III.  Of  Sessions. 
Informality. 

An  order  of  removal,  regular  on  the 
face  of  it,  was,  on  appeal,  quashed  by  or- 
der of  sessions  "  for  informality."  No 
case  having  been  stated,  and  the  two 
orders  being  brought  up  by  certiorari, 
this  Court  affirmed  the  order  of  ses- 
sions. 

The  Court  of  quarter  sessions,  in 
the  same  order,  awarded  costs  to  the 
appellant :  Held,  that  they  had  power 
to  do  so  under  stat.  8  &  9  W.  3.  c.  50. 
s.  3.,  though  the  order  appeared  to  be 
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quashed  for  informality  only.  Rex  v. 
Inhabitants  of  Cottingham^  250. 

IV.  Of  removal.    Poor,  VII. 

V.  Former  orders  on  predecessor  of 
officer  sought  to  be  charged,  their 
effect.    Evidence,  VIII. 

OVERSEERS. 

1.  What  they  may  charge  in  their  ac- 
counts. 

Overseers  of  the  poor  may  not  charge 
the  parishioners,  in  their  accounts, 
with  the  following  payments:  — 

For  making  poor  rates ; 

For  making  divisions  of  the  same ; 

For  making  copy  of  the  same  for 
the  collectors; 

Payments  to  an  accountant  for  ex- 
amining, making  up,  and  entering  the 
accounts  of  the  year,  and  list  of  de- 
faulters on  the  rates ; 

Poundage  paid  for  collecting  the 
rates :  — 

Although  such  charges  have  been 
authCT-ized  by  resolutions  of  vestry. 
A  parishioner  appealed  against  overseers' 
accounts  for  the  year,  containing  the 
above  items.  Three  rates  (referred 
to  by  the  items)  had  been  made  during 
the  year.  The  appellant  was  assessed 
to  the  second  only,  but  he  was  assessed 
to  the  rates  of  the  following  year,  and 
until  the  time  of  the  appeal.  Some 
of  the  above  items  related  to  periods 
not  within  the  time  for  which  the  ap- 
pellant was  rated.  It  did  not  appear 
which  of  the  rates  was  applied  to  any 
of  the  disbursements  objected  to  : 
Held,  that  the  appeal  lay.  Rex  v. 
Gwyer,  216. 

2.  Who  may  appeal  against  their  ac- 
counts.   AnCe,  1. 

OVERT  DISTRESS. 
What  is.    Power,  1 . 

PARDON. 

Whether  it  may  be  pleaded  after  judg- 
ment.   Pleading,  XVI. 

PARLIAMENT. 

Whether  prisoner  may  have  habeas  corpus 
to  vote  at  election  of  member.  Habeas 
Corpus,  2. 

Vol.  II. 


PARTNER. 

Whether  he  can  bind  copartner  by  parol 
submission  to  arbitration.    Award,  1. 

PAYMENT. 

1.  How  far  judgment  without  execution 
is  payment.    Vendor  and  Vendee,  1. 

2.  What  amounts  to  an  implied  promise 
by  banker  to  pay  cheque.  Cheque. 

3.  Appropriation  of,  to  debt  not  legally 
recoverable.    Statute,  VIII. 

PAYMENT  INTO  COURT. 
Statute,  XIII.  (1.),  and  XXVII.  (l.) 

PENALTY. 

When  custom  imposing  penalties  is  good. 
Custom,  1. 

PHYSICIAN. 

Slander  on  a  physician  in  that  character, 
what  is.  Slander. 

PLEADING. 

I.  Party  to  action. 

Who  may  bring  action  under  st.  58 
G.  3.  c.  78.  ss.  7.  &  10.  Statute, 

xn.(2.) 

II.  Declaration. 

1.  In  ejectment,  how  entitled.  Eject- 
7nent,  3. 

2.  In  action  for  words.  Slander. 

3.  What  must  be  set  out  in  declara- 
tion for  penalties  under  a  by-law. 
Custom,  1 . 

4.  Usurious  contract. 

In  an  action  of  debt  to  recover  penal- 
ties for  usury,  the  day  of  the  usurious 
contract  must  be  stated  in  the  decla- 
ration, and  proved  as  laid;  and  the 
plaintiff"  must  be  nonsuited  if  he  fail 
to  give  evidence  of  the  day,  although 
he  prove  that  the  contract  was  made 
within  such  a  time,  and  upon  such 
terms,  that  it  must  have  been  usurious. 
Fox  V.  Keeling,  670. 

5.  What  averments  material. 
Plaintiff"  declared  that  he  was  possessed 

of  a  mill,  and  by  reason  thereof  was 
entitled  to  the  use  of  a  certain  stream 
for  the  mill,  and  that  the  water  ought 
to  run  and  flow  to  the  mill ;  and  that 
defendant  "wrongfully  and  injuriously" 
3 1  diverted 
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diverted  the  same :  Held  that,  on  a 
plea  of  not  guilty,  the  only  matter  in 
issue  was  the  fact  of  the  diversion,  and 
that  the  right  to  the  use  of  the  stream, 
as  claimed,  was  admitted. 

The  defendant  also  pleaded,  that 
the  plaintiff'  was  not  entitled  to  the 
watercourse  by  reason  of  the  posses- 
sion of  the  mill ;  and  also  that  the 
water  ought  not  to  run  and  flow  to 
the  mill.  The  jury  (being  directed 
by  the  Judge  to  find  specially)  found 
that  the  defendant  had  diverted  the 
stream,  and  prevented  it  from  supply- 
ing water  necessary  for  the  proper  en- 
joyment of  the  plaintiff^'s  premises  as 
they  existed  before  the  mill  ivas  erected; 
but  found  no  right  in  respect  of  the 
mill :  Held  that,  on  this  finding,  the 
variance  in  the  declaration  was  mate- 
rial ;  and  that  the  Court  could  not 
give  judgment  for  the  plaintiff*  under 
St.  5  &  4  W.  4.  c.  42.  s.  24. 

The  Court  directed  that  judgment 
should  be  entered  for  the  defendant  on 
the  last  two  issues,  and  for  the  plaintiff" 
on  the  first,  without  damages.  Frankum 
v.  Earl  of  Falmouth,  452. 
6.  In   covenant,  when  breach  well 

charged.    Post^  XIV. 

HI.  Plea. 

1.  Commencement  of,  under  rule  Hil. 
4  W.  4. 

The  rule  of  Hil.  4.  W.  4.  that  a  plea 
pleaded  in  bar  of  the  whole  action 
generally,  need  not  commence  with 
actio7iem  non,  nor  pray  judgment,  ap- 
plies to  a  plea  answering  the  whole  of 
one  count,  though  there  are  other 
counts  which  it  does  not  answer. 
JSird  V.  Higginson,  696.  (See  Post^ 
III.  10). 

2.  Tender. 

Tender  cannot  be  pleaded  to  a  count 
for  unliquidated  damages  in  respect  of 
breach  of  agreement  to  keep  in  repair. 
Dearie  v.  Barrett^  82.  (See  Statute, 
XXVn.(l).) 

5.  General  issue  in  debt,  evidence  under. 

Plaintiff"  declared  in  debt  for  goods 
sold,  to  be  paid  for  on  request.  De- 
fendant pleaded,  that  he  never  was 
indebted  as  in  the  declaration  was 
alleged:  Held,  that  (since  the  new 
rules  of  pleading),  he  could  not,  under 
this  plea,  give  evidence  that  the  goods 
were  sold  on  a  credit  not  yet  expired. 
Edmunds  v.  Harris,  414. 
4.  Plea  of  payment  into  court,  how 


affected  by  rule  Hil.  4  W.  4.  Sta- 
tute, 

5.  Not  guilty  in  trespass,  what  it  puts 
in  issue.    Ante,  II.  5. 

6.  Issue  on  plea  of  possession  of  locus 
in  quo  in  trespass,  how  supported. 
Evidence,  XIV.  5.  (2). 

7.  W^hether  promissory  note  given  may 
be  pleaded  in  bar  to  avowry.  I>is- 
tress,  3. 

8.  Cause  of  action  cognizable  by  in- 
ferior court,  how  to  be  pleaded. 
Statute,  VII. 

9.  Right  of  entry  under  a  power.  Post, 

10.  Want  of  grant  under  seal,  how  it 
may  be  pleaded. 

Declaration  alleged  that  plaintiff" 
agreed  to  grant  and  let,  and  defend- 
ant to  take,  a  messuage,  with  exclusive 
licence  to  shoot  and  sport  over  a  manor, 
and  to  fish  in  the  waters  thereof  during 
the  term,  to  hold  the  messuage,  right, 
liberties,  and  premises,  for  the  term,  at 
a  rent ;  that  plaintiff'  let  the  messuage, 
right,  liberties,  and  premises  to  defend- 
ant, who  entered  into  and  upon  the 
same,  and  became  and  was  possessed 
thereof  for  the  term:  Breach,  non- 
payment of  rent.  Plea,  that  the  mes- 
suage was  small,  and  taken  by  the  de- 
fendant solely  for  the  enjoyment  of  the 
right  over  the  manor,  which  was  ex- 
tensive; and  that  the  agreement  was 
not  sealed  by  either  party.  Verifica- 
tion. On  special  demurrer,  for  that 
the  plea  amounted  to  the  general 
issue : 

Held,  that  the  defendant  was  en- 
titled to  judgment ;  and  that,  the  de- 
mise being  partly  of  an  incorporeal 
hereditament,  and  not  under  seal,  no 
rent  could  be  recovered  on  such  de- 
mise ;  and  that  the  declaration  could 
not  be  treated  as  a  claim  of  compens- 
ation for  use  actually  had  of  the  sub- 
ject of  demise,  since  in  alleged  only  his 
entry  and  possession,  and  not  an  occu- 
pation. Bird  V.  Higginson,  696.  (See 
Antb,m,  1.) 

IV.  Replication. 

1.  How  far  it  must  set  out  particulars. 

Where  defendant  in  assumpsit  pleads 
that  the  contract  declared  upon  was  a 
guarantee  for  the  debt  of  another,  and 
that  no  memorandum  thereof  stating 
the  consideration  was  or  is  in  writing, 
signed  by  defendant  or  any  person  au- 
thorised by  him  ;  plaintiff"  may  reply, 

that 
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that  a  memorandum  of  agreement  in 
writing,  stating  the  consideration,  was 
signed  by  defendant,  without  setting 
out  such  memorandum  in  the  repli- 
cation. Wakeman  v.  Sutton^  78. 
2.  How  form  of  conclusion  affects 
proof.    Post,  VIIL  2. 

V.  When  drawer  of  bill  may  recover 
against  acceptor  on  counts  on  original 
consideration. 

If  drawer  sues  acceptor  upon  the 
bill,  and  fails  in  consequence  of  having 
altered  the  bill  in  a  material  part,  he 
may  still  recover  upon  counts  on  the 
original  consideration.  Atkinson  v. 
Hawdon,  628. 

VI.  What  is  good  consideration.  As- 
sumpsit^ I.  1. 

VII.  How  consideration  may  be  set  out 
on  pleadings.    Antb,  IV. 

VIII.  Want  of  consideration. 

1.  When  admitted  on  pleadings. 

Declaration  stated,  that  A.  under- 
took to  pay  B.  a  sum  due  to  him  from 
C,  if  B.  would  give  up  a  lien  which  he 
had  upon  C.'s  goods;  that  B.  give  up 
the  lien,  but  A.  did  not  pay.  Plea, 
that  the  supposed  promise  was  a  spe- 
cial promise  to  answer  for  the  debt  of 
another  person ;  that  no  agreement 
relating  thereto,  nor  any  memorandum 
or  note  thereof,  stating  the  considera- 
tion, was  in  writing  and  signed  by  de- 
fendant or  any  person  authorized  by 
him,  pursuant  to  the  statute ;  and 
that  the  said  supposed  promise  was 
contained  in  a  memorandum  in  writing 
signed  by  defendant,  which  was  as  fol- 
lows:—  *'I  agree  to  see  you  paid 
within  three  months  the  amount  of 
50/.  due  to  you  on  account  of  C." 
Plaintiff  demurred  specially,  on  the 
grounds  that  the  declaration  stated  a 
sufficient  consideration  for  the  pro- 
mise, but  the  memorandum  in  the  plea 
stated  none ;  and  that  the  plea,  in- 
stead of  denying  the  promise  in  the 
declaration,  stated  facts  to  raise  a  con- 
clusion as  to  its  not  having  been  made; 
and  that  it  did  not  confess  and  avoid, 
nor  traverse ;  and  that  it  was  not  ne- 
cessary that  the  promise  in  the  decla- 
ration should  be  written,  &c. 

Held,  that  the  written  agreement 
did  not  satisfy  the  statute  of  frauds ; 
that  the  plaintiff,  by  his  demurrer,  ad- 


mitted that  agreement  to  be  the  con- 
tract between  him  and  the  defendant ; 
and  that  he  having  so  admitted,  and 
the  case  being  one  in  which,  by  statute, 
the  whole  contract  ought  to  be  set  out 
in  writing,  the  plaintiff  could  not  as- 
sume that  there  were  other  terms,  not 
embodied  in  the  memorandum,  which 
might  have  been  proved  at  nisi  prius. 
Clancy  v.  Piggotfj  473. 
2.  Upon  which  party  proof  lies. 

To  an  action  by  drawer  of  a  bill  of 
exchange  against  acceptor,  defendant 
pleaded  that  there  was  no  considera- 
tion for  the  acceptance,  concluding 
with  a  verification ;  and  plaintiff  re- 
plied that  there  was  a  consideration, 
to  wit,  the  sale  and  delivery  of  goods, 
concluding  to  the  country  :  Held,  that 
the  plaintiff  was  not  bound  to  prove 
the  consideration  alleged,  and  that  it 
lay  on  the  defendant  to  shew  want  of 
consideration.  But  that,  if  the  repli- 
cation had  concluded  with  a  verifica- 
tion, the  consideration  alleged  would 
have  been  part  of  the  issue,  and  the 
plaintiff  must  have  proved  it.  Low  v. 
Burrows,  483. 

IX.  What  form  of  pleading  makes  matter 
part  of  the  issue.    Ant^,  VIII.  2. 

X.  Estoppel,  when  it  may  be  pleaded. 
Estoppel,  3. 

XI.  Debt,  when  plaintiff  may  declare  in. 
Evidence,  XIII. 

XII.  When  stolen  property  may  be  re- 
covered in  trover.  Market  Overt,  495. 

XIII.  What  fixtures  may  be  recovered  in 
trover.    Fixtures^  2. 

XIV.  What  shows  breach  of  covenant. 
An  indenture  recited  that  F.  and  G. 

were  entitled  to  a  fourth  part  of  a  col- 
liery for  a  term  of  years ;  that  G.  was 
also  entitled,  by  agreement  with  A.^  to 
a  lease  of  land  essential  for  working 
the  colliery,  and  held  the  agreement  in 
trust  for  himself  and  i^'.  jointly;  that 
P.  had  a  power  of  sale  upon  a  moiety 
of  the  colliery,  for  the  same  term,  to 
secure  an  annuity,  which  power  he  was 
about  to  exercise;  thati^.and  G.  agreed 
to  purchase  the  moiety,  which  was  to 
be  discharged  from  the  annuity,  and  to 
grant  a  fresh  annuity  to  P.,  payable  out 
3  I  2  of 
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of  the  profits  accruing  from  the  work- 
ing the  coal,  by  virtue  of  the  term  in 
the  three  parts  of  the  colliery,  and  the 
agreement.  By  the  same  indenture, 
after  such  recital,  the  moiety  was  as- 
signed, and  the  annuity  granted ;  and 
F.  and  G.  covenanted  to  pay  it,  as 
above,  from  the  profits  accruing,  after 
payment  of  all  rates,  taxes,  &c.  and  of 
the  rents  reserved  on  tlvj  term,  or  by  the 
agreement :  a  rightof  entry,  on  the  pre- 
mises charged  with  the  annuity,  was 
given  to  P.  on  the  annuity  being  in 
arrear ;  and  F.  and  G.  covenanted  to 
do  nothing  whereby  the  annuity  might 
cease,  determine,  be  impeached,  or  be- 
come void  and  of  no  effect,  or  whereby 
the  lease,  by  which  the  colliery  was 
originally  demised,  or  the  agreement, 
should  be  forfeited,  or  the  terms 
thereby  created  cease. 

P.  sued  in  covenant  on  the  inden- 
ture, assigning  for  breaches;  (l),  that 
F.  and  G.  took  a  lease  of  the  land  to 
which  G.  was  entitled  under  the  agree- 
ment, in  their  own  names,  and  not  in 
trust  for  P.y  but  for  other  persons,  and 
forfeited  and  surrendered  the  agree- 
ment, whereby  the  annuity  was  im- 
peached, and  the  plaintiff's  right  over 
the  land,  and  in  the  profits  which  would 
Have  accrued,  ceased ;  (2),  that,  under 
the  land  subject  to  the  agreement, 
there  were  veins  of  coal,  the  property 
of  A.,  and  that  F.  and  G.  took  the  land 
at  a  higher  rent,  and  otherwise  on  worse 
terms  than  G.  was  entitled  to  by  the 
agreement,  in  order  to  obtain  the  last- 
mentioned  coal  on  better  terms  than 
they  otherwise  could  have  done,  where- 
by, &c.  (as  before) ;  (3),  that  F.  and  G. 
afterwards  assigned  the  land,  amongst 
other  things,  to  H.,  whereby,  &c.  (as 
before) : 

Held,  on  general  demurrer  to  the 
declaration  — 

That  the  want  of  an  averment  that 
profits  hitd,  or  would  have,  actually 
accrued  from  working  the  colliery,  was 
no  objection  to  the  declaration  : 

But  that  the  declaration  shewed  no 
breach  of  covenant;  for  that,  (l),  the 
variation  between  the  lease  and  the 
agreement  did  not  invalidate  the  secu- 
rity ;  that,  (2),  the  security  was  not 
shewn  to  be  affected,  since  the  profits 
of  the  colliery  on  which  the  annuity 
was  secured,  were  those  remaining 
after  payment  of  such  rent  only  as 


was  reserved  by  the  agreement :  and 
that,  (.3),  it  did  not  appear  that  the 
colliery  and  the  land  were  not  as- 
signed together  to  H.,  so  that  the  land 
might  still  be  used  for  working  the  col- 
liery, and  the  assignment  of  the  whole 
would  not  impeach  P.'s  annuity,  since 
H.  could  hold  subject  only  to  his  an- 
nuity and  right  of  entry,  and  G.  and  F, 
remained  personally  liable  to  the  cove- 
nant, whether  H.  was  so  or  not.  Pitt 
V.  Williams,  419. 

XV.  How  right  of  entry  under  a  power 
should  be  pleaded. 

In  trespass  quare  clausum  fregit,  the 
defendants  pleaded  that  the  plaintiff, 
being  seised  in  fee,  surrendered  the 
premises,  which  were  copyhold,  to  the 
use  of  A.y  upon  the  trusts  declared  by 
a  certain  deed,  for  securing  the  repay- 
ment of  principal  and  interest  to  W. : 
and  that  by  the  deed,  to  which  the 
plaintiff  was  party,  it  was  covenanted 
that  A.  should  stand  seised  in  trust  to 
resurrender  to  the  use  of  the  plaintiff 
on  payment  of  the  principal  and  inter- 
est;  but  in  case  of  default,  upon  trust 
that  A.  should  at  any  time  thereafter, 
when  W.  should  think  proper,  sell  the 
premises  and  surrender  them  to  the 
use  of  the  purchaser ;  and  the  plea 
averred  that  it  was  further  covenanted 
that  the  premises  should  at  all  times 
remain  and  be  to  the  use  of  A.,  but 
nevertheless  upon  and  for  the  trusts, 
intents,  and  purposes  before  declared^ 
and  should  and  might  accordingly  be 
peaceably  and  quietly  enjoyed,  and  the 
rents  and  profits  received  and  retained 
accordingly  without  let,  &c. 

The  plea  then  alleged  that  the  plain- 
tiff had  not  paid  the  principal  money, 
wherefore  the  defendants,  as  the  ser- 
vants and  by  the  command  of  A.,  under 
and  by  virtue  of  the  said  indenture, 
broke  and  entered,  &c.,  in  order  that 
A.  might  take,  hold,  and  enjoy  posses- 
sion of  the  premises.  On  special  de- 
murrer. 

Held,  that  the  power  given  by  the 
deed,  and  the  covenant  for  quiet  en- 
joyment, were  subject  to  the  condition 
that  W.,  the  cestuy  que  trust,  should 
think  proper  to  have  the  premises  sold. 
And  (assuming  that  the  deed  could 
operate  as  a  licence  to  A.  to  enter  al- 
though he  had  not  been  admitted 
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That  the  plea  was  bad  in  not  stating 
that  fT.had  thought  proper  to  enforce 
the  power  of  sale,  or  that  the  defend- 
ants entered  for  the  purposes  of  the 
deed;  although  the  demurrer  did  not 
-  raise  these  objections. 

Held  also,  by  Lord  Denman  C.  J., 
that  the  power  to  sell,  and  covenant 
for  quiet  enjoyment,  did  not  imply  a 
power  of  entry.  Contra,  semble,  per 
Littledale  J.  Watson  v.  Waltham^  485. 

XVI.  Pleading,  criminal. 

Pleading  pardon  after  judgment. 

Prisoners  were  under  sentence  for 
murder.  On  their  being  brought  be- 
fore the  Court  under  the  writ  of 
habeas  corpus,  and  being  a^ked  what 
they  had  to  say  why  execution  should 
not  be  awarded  against  them,  one  of 
them  pleaded,  ore  tenus,  that  the  king, 
by  proclamation  in  the  Gazette,  had 
promised  pardon  to  any  person,  except 
the  actual  murderer,  who  should  give 
information,  whereby  such  murderer 
should  be  apprehended  and  convicted  ; 
and  that  he,  not  being  the  actual  mur- 
derer, had  given  such  information,  and 
thereby  entitled  himself  to  the  pardon  : 
Held,  on  demurrer  ore  tenus  by  the 
Attorney-General  no  sufficient  plea. 
Rex  V.  Garside,  266.  (See  Execution, 
III.  5.) 

POOR. 

I.  Rate. 

1.  Power  of  justices  to  reduce  as- 
sessment under  local  act.  Statute, 
XXXVII.  (1.) 

2.  When  Court  of  King's  Bench  will 
inquire  into  reasons  of  justices 
for  reducing  assessment.  Statute, 
XXXVIL(i.) 

5.  Abandonment  of  rate. 

Parish  officers  cannot  abandon  a 
poor's  rate  duly  made,  allowed,  and 
published.  Therefore,  where  an  ap- 
peal had  been  entered  against  a  poor 
rate,  and  the  parish  officers  served  the 
appellant  and  the  clerk  of  the  peace 
with  notice  that  the  rate  was  aban- 
doned, and  before  the  sessions  tendered 
to  the  appellant  the  amount  of  his 
assessment,  which  he  had  paid,  and 
the  sessions  thereupon  refused  to  hear 
the  appeal,  this  Court  granted  a  man- 
damus to  enter  continuances  and  hear 
the  appeal.  | 


But  this  Court  refused  to  give  costs, 
against  the  parish  officers,  of  the  ap- 
plication for  a  mandamus,  and  of  the 
writ.  Rex  v.  Justices  of  Cambridge,  310. 

4.  Beneficial  occupancy.  Mandamus, 
I.  2.  (4.) 

5.  Rate  under  local  act,  11  G.  4.  & 
1  W.  4.  c.  X. 

A  local  act  for  the  government  of 
the  poor  of  certain  united  parishes 
directed  that  the  lessors,  landlords, 
owners  of  all  lands,  houses,  &c.,  the 
yearly  assessment  or  valuation  whereof 
should  be  less  than  50/.,  should  be 
rated  under  that  act;  and  the  vestry 
were  empowered  to  make  poor  rates. 
The  vestry  assessed  at  sums  below  30/. 
some  houses  which  were  let  at  a  rent 
above  30/.,  the  tenants  paying  paro- 
chial and  other  taxes.  Quctre,  whe- 
ther these  houses  were  within  the  pro- 
vision? 

It  was  also  enacted,  that  the  person 
authorized  to  collect  the  rents  should 
be  taken  to  be  the  lessor,  &c.,  for  the 
purposes  of  the  act,  and  be  liable  to 
be  rated,  and  compellable  to  pay  the 
rates,  in  all  cases  where  the  lessors 
were  made  liable  to  be  rated,  unless 
the  real  lessor,  &c.,  should  declare 
himself  and  pay  the  rates,  or  be  dis- 
tinctly or  certainly  known  to  be  the 
lessor,  &c.,  by  the  vestrymen.  The 
houses  before  mentioned  formed  part 
of  an  estate  known  by  the  name  of 
the  S.  estate,  for  all  of  which  a  person 
named  ^S*.  was  rated  as  owner  (which 
it  appeared  he  really  was)  in  the  pa- 
rish land-tax  books :  and  other  houses 
on  this  estate  contiguous  to  some  of 
those  in  question,  were  let  by  S.  to 
one  of  the  vestrymen.  S.  resided  at 
a  distance  from  the  parishes.  The 
vestry  rated  the  collector  for  the 
houses  first-mentioned,  and  for  others 
on  the  same  estate.  QiicEre,  (suppos- 
ing the  first  mentioned  houses  properly 
assessed  at  a  sum  below  30/.),  whether 
the  collector  was  so  rateable  ? 

On  nonpayment  of  the  rates,  the 
act  authorized  and  required  a  justice 
to  summon  the  party  and  to  issue  a 
distress  warrant  against  him,  unless  he 
satisfactorily  proved  that  he  was  not 
liable.  The  form  of  distress  warrant 
given  by  the  act  was,  on  the  "  land- 
lord or  owner."  The  rate  upon  houses 
assessed  at  less  than  30/.  was  also  made 
recoverable  from  the  lessors,  &c.,  by 
3  I  5  action 
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action  or  plaint.  Parties  aggrieved  by 
any  rate  made,  or  thing  done  under 
the  act,  might  appeal,  within  a  limited 
time,  to  the  vestry,  and,  failing  to  ob- 
tain satisfaction,  might,within  a  certain 
time,  appeal  against  such  rate  or  other 
thing  to  the  sessions.  The  collector 
rated  as  above,  not  having  paid  the 
rate,  or  appealed  within  proper  time, 
justices  were  applied  to  for  a  distress 
warrant  against  him,  but  would  not 
grant  it.  This  Court,  considering  the 
legality  of  such  a  warrant  not  clear 
under  the  circumstances,  refused  a 
mandamus  to  compel  the  justices  to 
issue  it.    Rex  v.  Dyer,  606. 

II.  Settlement  by  renting  a  tenement. 

1.  Pauper  went  into  the  service  of 
jB.,  for  whom  he  was  to  make  and 
burn  pots,  and,  to  do  so,  he  was  to 
have  the  use  of  yards,  and  of  a  kiln 
and  sheds,  which  belonged  to,  and 
were  to  be  repaired  by,  B.y  who  also 
was  to  find  and  cart  the  clay  for  the 
pots,  and  provide  certain  other  neces- 
sary materials.  A  quarter  of  the  pro- 
duce of  the  sale  of  the  pots  was  to 
be  paid  to  pauper,  a  quarter  to  B.^  a 
quarter  was  to  find  materials,  and  the 
other  quarter  to  be  paid  to  shop- 
keepers selling  the  pots.  Afterwards 
jB.,  being  dissatisfied  with  pauper's 
work,  put  an  end  to  the  agreement; 
and  the  parties  made  a  second  agree- 
ment, under  which  pauper  was  to  pay 
a  sura  to  5.,  after  each  time  that  he 
burned  a  kiln  (calculated  so  as  to  pro- 
duce to  S.  about  as  much  as  the  quar- 
ter under  the  first  agreement),  for  the 
use  of  the  yards,  and  of  the  kiln  and 
sheds,  which  B.  was  to  repair,  and  to 
find  articles  as  before,  pauper  digging 
the  clay,  and  making  an  allowance  to 
B.  for  the  articles  found  by  him.  Pau- 
per was  to  have  the  pots.  The  kiln, 
sheds,  and  land  on  which  they  stood, 
without  the  clay,  together  with  a  tene- 
ment rented  in  the  same  parish  by  the 
pauper, were  worth  more  than  10/.  pej 
annum : 

Held,  that  under  the  second  agree- 
ment, the  pauper  rented  a  tenement 
of  10/.  annual  value,  and  gained  a  set- 
tlement under  13  &  14  Car.  2.  c.  12. 
Rex  v.  Inhabitants  oflken^  147. 

2.  If  a  tenement  has  been  hired,  and 
the  occupation  of  it  has  commenced, 
less  than  a  year  before  the  passing  of 


St.  1  W.A.  c.  18.  (50th  March  1831), 
the  occupation,  to  give  a  settlement, 
must  be  such  as  will  satisfy  the  requi- 
sites of  that  act. 

If  a  person,  hiring  a  tenement,  un- 
derlet any  part  of  it,  he  has  not  the 
actual  occupation  of  the  tenement 
within  the  terms  of  st.  1  W.  4.  c.  18. 
s.  1.,  if  there  be  any  exclusive  occupa- 
tion given  by  such  underletting.  And 
the  smallness  of  the  part  underlet, 
and  of  the  rent  paid  for  it,  and  the 
shortness  of  the  term  for  which  it  is 
underlet,  make  no  difference.  Rex  v. 
Inhabitants  of  St.  Nicholas^  Colchester, 
599. 

3.  Under  suspended  order.  Post,Yll. 

III.  Settlement  by  apprenticeship. 

1.  Pauper  was  apprenticed  to  J.  and 
W.,  brothers  and  partners.  They  af- 
terwards dissolved  partnership,  and  W. 
removed  to  a  distant  place.  J,  took 
another  partner,  and  continued  in 
the  same  business  and  shop,  in  the 
parish  of  St.  M.,  where  pauper  served 
him  till  J.  died.  Pauper  at  that  time 
was  absent  from  the  parish,  on  J.'s 
business ;  but  returned  immediateJy 
afterwards,  attended  the  funeral,  and 
served  in  the  shop  as  before.  Very 
soon  after  the  funeral  he  entered  into 
an  engagement  with  J.'s  surviving  part- 
ner, and  never  afterwards  resided  with, 
or  had  any  communication  with,  W. 
The  case  did  not  state  that  the  pauper 
had  any  communication  with  W,  after 
the  dissolution  of  partnership  between 
him  and  J".,  or  that  any  person  was 
left  executor  to  J".,  or  administered  to 
his  effects : 

Held,  that  the  pauper's  service  be- 
tween the  time  of  his  return  to  St.  M. 
and  that  of  his  contract  with  the  sur- 
viving partner  was  not  a  service  under 
the  indentures,  either  to  W.  or  to  any 
personal  representative  of  J.  Rex  v. 
The  Inhabitants  of  St.  Martinis,  Exe- 
tery  655. 

2i  Assignment  of  indenture.  Sta- 
tute,  XX.  (5.) 

IV.  Settlement  by  hiring  and  service. 

A  settlement  could  not  be  gained  by 
hiring  and  service,  if  the  servant,  at 
the  time  of  hiring,  was  a  member  of  a 
volunteer  corps  under  the  regulations 
of  St.  44  G.  5.  c.  54.,  and  did  not,  at 
his  hiring,  mention  that  fact  to  the 
*  master. 

And 
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And  it  made  no  difference,  that  the 
party  never  took  the  oath  of  allegiance 
as  directed  by  sect.  20.  of  the  act.  Rex 
V.  The  Inhabitants  of  Witnesham,  648. 

V.  Settlement  by  estate. 

1.  An  order  of  removal  being  ap- 
pealed against,  on  the  ground  that  the 
pauper  was  settled  in  a  third  town- 
ship by  estate  acquired  through  his 
wife,  the  sessions  discharged  the  order, 
but  stated  the  following  facts  for  the 
opinion  of  this  Court : — 

Pauper  married  a  widow.  Her  first 
husband,  at  the  time  of  his  death  {Sep- 
tember 1826),  rented  a  cottage  in  M., 
the  third  township,  at  50s.  a  year,  pay- 
able in  Jwie  and  December,  The 
widow  did  not  take  out  administra- 
tion, but  continued  to  reside  on  the 
premises  with  her  children,  till  her 
marriage  with  the  pauper,  and  paid 
the  rent  due  in  December  1826  and 
June  1827.  She  married  the  pauper 
in  September  1827,  and  he  then  occu- 
pied the  cottage,  and  paid  the  rent  in 
December  1827,  and  for  several  subse- 
quent years ;  latterly,  at  an  advanced 
rate  per  annum.  If  the  Court  should 
be  of  opinion,  under  the  circumstances, 
that  the  pauper  was  settled  in  M,,  the 
order  of  sessions  was  to  be  confirmed, 
otherwise  quashed : 

Held,  by  Lord  Denman  C.  J.  and 
Taunton  J.,  Patteson  and  Williams  Js. 
dissentientibus,  that  the  above  facts,  so 
submitted  to  this  Court  by  the  ses- 
sions, were  sufficient  to  shew  that  the 
widow,  at  her  husband's  death,  com- 
menced a  new  tenancy  on  her  own 
account,  and  did  not  continue  in  pos- 
session as  a  party  entitled  to  take  out 
administration,  but  neglecting  to  do 
so. 

Agreed  by  all  the  Court,  that  if  such 
new  tenancy  was  established,  the  pau- 
per obtained  a  settlement  in  M.,  but 
not  otherwise.  Rex  v.  Inhabitants  of 
Barnard  Castle y  108. 

2.  Four  parties  being  next  of  kin 
to  an  intestate,  who  died  possessed  of  a 
term  in  C,  one  of  them  took  out  ad- 
ministration ;  and  the  four  then  joined 
in  a  mortgage  of  the  term,  and  raised 
a  sum  thereby,  which  was  divided 
eaually  among  them.  Afterwards  one 
ot  them  verbally  agreed  to  sell  all  his 
interest  to  another  (neither  being  the 
administrator),  for  a  sum  of  money, 
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and  in  consideration  that  the  purchaser 
would  take  the  seller's  share  of  the 
mortgage  debt  on  himself,  and  pay  the 
interest ;  and  he  received  the  money 
from  the  purchaser  accordingly:  Held, 
that  the  party  selling  gained  no  settle- 
ment by  subsequent  residence  in  C. 
Rex  V.  The  Inhabitants  of  Cregrina, 
536. 

J.  A  settlement  by  estate  was  claimed 
for  H.  under  the  following  circum- 
stances : — Premises  were  demised  for 
three  lives,  which  expired  in  1784,  and 
a  lease  for  other  lives  was  then  granted 
to  a  new  tenant,  who  paid  rent  under 
it  during  all  the  time  after  mentioned. 
At  the  time  of  the  execution  of  the 
lease,  ff.was  in  possession,  and  claimed 
to  hold  on  the  ground  that  one  of  the 
lives  in  the  first  lease  was  still  in  exist- 
ence. He  continued  to  hold  for  twen- 
ty-six years,  and  then  died,  more  than 
twenty  years  before  the  settlement 
came  in  question.  His  widow  retained 
possession  for  sixteen  years,  in  the  last 
of  which  she  devised  the  premises  to 
her  daughter,  the  wife  of  H.^  in  fee, 
and  appointed  her  executrix  and  resi- 
duary legatee ;  at  the  same  time  ex- 
pressing a  doubt  whether  the  premises 
did  not  belong  to  the  party  who  be- 
came lessee  in  1784.  She  left  other 
sons  and  daughters.  On  her  death, 
H.  and  his  wife,  who  had  been  living 
with  the  mother  on  the  premises,  re- 
tained possession  for  three  years,  at 
the  end  of  which  H.  conveyed  them 
to  a  purchaser  by  feoffment  and  livery 
of  seisin.  No  probate  of  the  mother's 
will  was  obtained.  Neither  W,  nor 
the  parties  holding  after  him  ever 
paid  any  rent.  The  lives  in  the  se- 
cond lease  had  not  expired  when  the 
settlement  came  into  dispute. 

Held,  that  H.  did  not  acquire  a  set- 
tlement by  residence  on  the  premises 
after  the  death  of  his  wife's  mother, 
there  having  been  no  adverse  posses- 
sion for  twenty  years  by  W.  or  those 
who  succeeded  him,  and  ^.'s  wife  not 
having  taken  any  interest  which  could 
give  a  settlement,  as  executrix  of  her 
mother.  Rex  v.  The  Inhabitants  of 
Axbridgey  520. 

VI.  Settlement  by  marriage. 

What  is  presumptive  evidence  of 
former  wife  being  alive.  Marriage. 

3  I  4  VII.  Set- 
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VII.  Settlement  under  suspended  order. 
Continuing  to  occupy  a  tenement 

during  the  suspension  of  an  order  of 
removal,  is  an  act  which,  by  st.  35  G. 
5.  c.  101.  5.2.,  is  ineffectual  towards 
gaining  a  settlement.  Rex  v.  The  In- 
habitants of  St.  Johit's^  Hackney,  548. 

VIII.  Removal,  to  what  place. 

A  parish  was  divided  into  several 
townships,  each  supporting  its  own 
poor,  and  having  separate  poor-rates 
and  overseers ;  and  there  were  no  over- 
seers or  poor-rate  for  the  whole  parish. 
A  district  of  waste  land  in  the  parish, 
bounded  by  the  sea  and  some  of  the 
townships,  but  not  shewn  to  be  in- 
cluded in  any  of  the  townships,  had 
been  inclosed  under  an  act  of  parlia- 
ment and  an  award  of  commissioners 
founded  thereon  ;  and,  under  that  act 
and  award,  it  contributed  in  certain 
proportions  to  the  several  rates  of  all 
the  townships.  A  pauper,  who  had 
gained  a  settlement  in  the  district,  was 
removed  to  the  parish  generally.  On 
appeal  by  all  the  churchwardens  and 
overseers  of  all  the  townships,  describ- 
ing themselves  as  the  churchwardens 
and  overseers  of  the  parish  :  Held, 
that  the  order  of  removal  was  bad. 
Rex  v.  Inhabitants  of  Cartmei,  562. 

IX.  Parish  indenture,  under  local  act, 
when  void.    Statute,  XXXVII.  (2.) 

X.  Overseers'  accounts.  Overseers. 

POSSESSION. 

Order  to  restore  possession,  to  whom  to 
be  directed.    Ejectment,  7. 

POWER. 

1.  Lease  under,  when  it  is  within  the 
power. 

Tenant  in  fee  simple  devised  lands  in 
London,  and  a  manor  and  lands  in  P. 
in  Somersetshire,  to  a  tenant  for  life, 
with  power  to  let  the  lands  in  London 
for  twenty-one  years  in  possession,  and 
also  to  make  leases  of  the  lands  in  the 
manor  of  P.  for  ninety-nine  years,  de- 
terminable on  one,  two,  or  three  lives, 
in  possession  or  reversion,  of  such  parts 
as  were  or  had  been  anciently  demised 
for  one,  two,  or  three  lives,  so  as  the 


ancient  and  accustomed  yearly  rents  and 
reservations  should  be  thereby  reserted  ; 
and  also  to  let  all  other  lands  in  P.  for 
twenty-one  years,  all  the  leases  being 
made  and  granted  in  the  same  manner 
and  form,  and  with  and  under  such  and 
the  like  reservations,  restrictions,  covC' 
nants,  conditions,  and  agreements,  as 
were  usually  and  customarily  contained 
in  leases  of  the  same  kind  in  the  several 
and  respective  parishes  and  places  where 
the  same  premises  were  situate.  Leases 
for  ninety-nine  years  determinable  on 
lives  as  aforesaid,  having  been  made 
by  the  tenant  for  life: 

( I.) To  shew  whether  the/r^i  proviso 
in  such  power  be  complied  with,  the 
previous  leases  of  the  same  premises, 
but  not  other  similar  leases  in  P.,  are 
evidence ;  and  semble  that  the  latest 
preceding  lease  of  the  same  premises  is 
the  most  proper  evidence. 

(2.)  To  shew  whether  the  second 
proviso  be  complied  with,  leases  of  the 
same  kind  in  P.  are  evidence. 

(3.)  Qucere,  whether  a  lease  be  good 
which  reserves  the  ancient  amount  of 
yearly  rent  on  the  premises,  but  makes 
it  payable  quarterly,  the  ancient  re- 
servation having  been  of  a  half-yearly 
payment  ? 

(4.)  A  lease  under  the  power,  with 
a  condition  for  re-entry  on  the  rent 
being  twenty  days  in  arrear,  is  not  bad, 
although  the  condition  in  the  ancient 
lease  was  for  re-entry  after  rent  being 
twenty-one  days  in  arrear. 

(5.)  Nor  is  such  lease  bad  for  restrict- 
ing the  re-entry  to  the  case  of  their 
being  no  distress  upon  the  premises,  the 
ancient  restriction  of  the  re-entry  being 
to  the  case  of  their  being  no  overt  dis- 
tress upon  the  premises. 

(6.)  Qu(sre,  whether,  the  ancient 
lease  having  reserved,  as  a  heriot,  the 
best  beast  of  the  lessee  (being  one  of  the 
lives),  his  executors,  administrators,  or 
assigns,  or  such  person  as  should  be  in 
possession  of  the  premises,  and  entitled 
to  the  same  by  virtue  of  the  lease,  a  lease 
reserving  only  the  best  beast  of  the 
lessee  (being  one  of  the  lives),  be 
good? 

(7.)  But  a  lease  is  not  bad  under  the 
power,  which  reserves  the  best  beast  of 
the  person  or  persons  who,  for  the  time 
being,  sball  be  tenant  or  tenants  in  pos- 
session of  the  premises. 

(8.)  A  lease  is  not  bad  which  reserve* 

suit, 
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suit,  &c.  to  and  at  the  mill  of  the  lessor 
{tenant  for  life\  her  heirs  and  assigns^ 
and  also  to  the  person  or  persons  to 
whom  the  freehold  of  the  premises  should 
belongy  by  grinding  all  corn  and  grain 
at  the  mill,  the  ancient  lease  having 
reserved  the  suit  to  and  at  the  mill  of 
the  lord  of  the  said  manor,  and  the 
manor  having  been  devised  to  the 
tenant  for  life  and  the  remainder-man 
in  fee,  with  the  lands. 

(9.)  The  reservations  of  rent,  heriot, 
suit  of  court,  and  suit  of  mill,  are  strictly 
reservations:  a  reservation  and  ex- 
ception (so  called)  of  the  liberty  of 
hawking,  hunting,  fishing,  and  fowling, 
is  not  legally  a  reservation  or  exception, 
but  a  privilege  granted  to  the  lessor. 

(lO.)  Exceptions  and  reservations 
(so  called),  from  the  demise,  of  timber 
trees,  mines^  and  quarries,  are  excep- 
tions^ not  resei'vations. 

(11.)  Nor  wc^uld  these  necessarily  be 
construed  as  coming  within  the  word 
reservations  in  a  power,  though  the 
power  mentioned  rent  and  reserv- 
ations, and  there  appeared  to  be  in 
fact  no  reservation  besides,  except 
rent;  at  any  rate  the  construction 
would  not  be  such  where  there  were 
in  fact  reservations  besides  rent. 

(12.)  Queer e,  the  ancient  lease  having 
excepted  all  mines  and  quarries  of  stone 
and  slate,  and  all  other  mines,  whether 
a  lease  is  bad  in  which  the  exception 
is  of  all  mines  of  tin^  toll  tin,  tin  works, 
copper,  lead,  and  all  other  mines,  mine- 
rals, and  metals  whatsoever. 

(13.)  The  ancient  lease  excepting 
from  the  demise  all  timber  trees^  aiid 
trees  likely  to  prove  timber,  now  stand- 
ing, growing,  or  being,  or  which  during 
the  term  granted  should  stand,  &c.  on 
the  premises,  and  the  lease  under  the 
power  excepting  all  timber  trees,  bodies  of 
pollard  andothcr  trees  tvhatsoever,stax\d- 
ing,  &c. ;  the  latter  lease  is  not  good, 
the  difference  in  the  exception  varying 
the  subject-matter  of  the  demise,  and, 
therefore,  the  rent  not  being  the  ancient 
rent.  Doe  dem.  Douglas  v.  Lock,  705. 
.  Of  entry,  upon  condition,  how  to  be 
pleaded.  Pleading,  XV. 
.  Of  sale  with  covenant  for  quiet  enjoy- 
ment, whether  power  of  entry  implied. 
Pleading,  XV. 


PRACTICE. 

See  Arrest;  Attorney,  III.  2,;  Award,  6.; 
Bail  Court;  Costs,  1.;  Criminal Infoi'- 
mation,  1. ;  Days  ;  Ejectment,  5,  6,  and 
7.;  Pleading,  III.  1.;  Rule  of  Court  ; 
Warrant, 

PREROGATIVE  COURT. 

When  prevented  by  writ  of  prohibition 
from  enforcing  deposit  of  document. 
Prohibition. 

PRESENTMENT. 
Of  Cheque.  Cheque. 

PRIVILEGE. 

1.  What  is  privileged  from  distress.  Dis- 
tress, 1. 

2.  What  is  a  privilege  granted  to  lessor 
in  a  lease.    Power,  I . 

PRODUCTION. 
Of  documents. 

1.  On  which  holder  has  a  lien.  Pro- 
hibition. 

2.  Evidence  of  identity  not  admissible 
without  production.    Evidence,  VI. 

3.  What  may  be  called  for  by  party 
interested.    Evidence,  II. 

PROHIBITION. 

Writ  of,  when  granted. 

A  testator  died,  indebted  to  an  attorney 
for  law  expenses,  including  the  pre- 
paration of  his  will,  which  was  left  in 
the  custody  of  the  attorney  :  the  Pre- 
rogative Court  having  cited  the  at- 
torney (at  the  instance  of  the  personal 
representatives)  to  bring  in  the  will, 
and  leave  it  in  the  registry  of  that 
court,  the  Court  of  King's  Bench  re- 
fused, in  this  stage  of  the  proceedings, 
to  interfere  by  prohibition,  on  the 
ground  of  the  attorney's  claim  to  a 
lien  on  the  will.    Ex  parte  haw,  45. 

PROMISSORY  NOTE. 

1.  Payable  to  married  woman* 

A  promissory  note,  made  payable  to 
a  woman  who  is  married  at  the  time 
of  the  making,  passes  by  the  indorse- 
ment of  the  husband  alone,  during  the 
coverture.    Mason  v.  Morgan,  50. 

2.  Payment  of  rent  by,  how  it  affects 
right  of  distress.    Distress,  3. 

PRO- 
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RULE  OF  COURT,  I. 


PROMOTIONS. 

See  Memoranda. 

PURCHASER. 

See  Vendor  and  Vendee. 

QUARRIES. 

Reservation  of,  in  lease  under  power, 
when  within  power.    Power y  1. 

QUARTER  SESSIONS. 
See  Sessions. 

QUIET  ENJOYMENT. 
Covenant  for, 

Construction  of.    Pleadings  XV. 


RATE. 

1.  On  coal  mine,  how  to  be  made. 

A  stratum  of  coal  lay  in  parishes  A. 
and  B.,  and  was  worked  in  both,  but 
all  the  coal  was  brought  to  the  surface 
by  a  shaft  in  A. :  Held,  that  in  a  rate 
upon  the  proprietor  for  a  coal-mine, 
engines,  and  machinery  in  A.,  he  could 
not  be  assessed  in  respect  of  the  coal 
gotten  from  the  part  of  the  stratum  in 
B.  Rex  V.  Inhabitants  of  Faleshill, 
593. 

2.  What  rateable  as  a  mine.    Mine,  1. 
5.  Under  local  act.    Poor,  I.  5. ;  Statute, 

XXXIV. 

4.  Power  of  justices  to  make  alterations 
in.    Statute,  XXXVU. 

5.  Distress  for.    Mandamus,  I.  2. 


REASONABLE  TIME. 


See  Statute,  III.  (2.) ; 
Warranty. 


Warrant,  IL  (2.), 


RECITAL. 

1.  In  a  deed,  what  is.    Deed,  2. 

2.  Estoppel  by  matter  of  recital,  Metop" 
pel,  5. 

REDUCTION. 
Of  damages,  after  verdict.  Warranty. 


RE-ENTRY. 

Condition  of,  in  lease  under  power. 

Power.  1 . 


REFERENCE. 

Costs  of,  when  within  stat.  43  O.  3.  c.  46. 
s.  3.    Statute,  XOI.  (2).  [2]. 

REMOVAL. 
Of  pauper,  to  what  place.    Poor,  VIII. 

RENT. 

Reservation  of,  in  lease  under  power, 

when  within  power.    Power.,  I. 
See  further  Distress,  1.  and  3. 

REPLEVIN. 

When  party  under  whom  cognizance  is 
made  is  competent  witness.  Evidence, 
XIV.  3.(3). 

REPUTATION. 
Evidence,  IV. 

RESERVATION. 

In  a  lease. 

1.  What  is.    Power,  1. 

2.  Under  power,  when  within  power. 
Power,  1. 

RESTITUTION. 

Effect  of  writ  of,  after  irregular  judgment 
in  ejectment.   Ejectment,  7. 


RIOT. 

Action  under  stat.  7  A  8  G.  4.  c.31. 
tute,  XXIV. 


Sta^ 


RULE  OF  COURT. 

I.  General. 

H.  2  W^.  4.    Days;  Costs,  10. 

M.  3W.4.    Ejectment,  3. 

H.  4  W.4.    Ejectment,  6.;  Costs,  1.; 

Pleading,  III.  1 . ;  Statute,  XIII.  ( 1). ; 

Warrant,  II.  2.  (l),  (2). 

IL  En- 


RULE  OF  COURT,  II.  III. 

II.  Enlargement  of  rule.  Statute,  XII. 
CI). 

III.  In  bail  court,  how  far  final.  Bail 
Court » 

SALE. 

Colourable,  to  cover  usurious  transac- 

action.    Trover,  1. 
See  also  Vendor  and  Vendee, 

SATISFACTION. 

1.  Of  claim  under  contract.  Assicmpsit, 
Ll. 

2.  On  judgment  roll,  when  to  be  entered. 
Warrant,  II.  5. 

SCIRE  FACIAS. 

When  necessary  before  entering  up  judg- 
ment.   Warrant,  II.  2.(1). 

SERVICE. 
Settlement  by  hiring  and  service.  Poo;',IV. 

SESSIONS. 

1.  Power  of  enforcing  judgment  of  pre- 
vious sessions.    Mandamus,  IL  2. 

2.  Power  of  giving  costs  under  stat.  8  & 
9  W,  3.  c.  30.  s.o.    Order,  III. 

5.  How  far  court  will  inquire  into  suffi- 
ciency of  evidence  taken  at  sessions. 
Evidence,  III.  2.(2.1. 

4.  What  sessions  are  to  find  as  a  fact. 
Mine,  1. 

See  Special  Sessions* 

SETTLEMENT. 
Of  Poor.    See  Poor, 

SHERIFF. 

I.  Writ  of  restitution  directed  to  him, 
when  irregular.    Ejectment,  7. 

II.  Execution  of  criminal  by  him. 

1.  After  conviction  and  judgment  not 
in  his  county.    Execution,  III.  3. 

2.  Evidence  of  liability  to  perform. 
Evidence,  IV.  and  VIII. 

SLANDER. 

What  words  actionable  without  special 
damage. 

Declaration  for  slander  alleged,  that  de- 
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fendant  used  words  imputing  adultery 
to  plaintiff,  a  physician  ;  and  the  words 
were  laid  to  have  been  spoken  "of 
him  in  his  profession."  No  special 
damage  was  laid. 

After  verdict  for  plaintiff,  judgment 
was  arrested,  because  such  words, 
merely  laid  to  he  spoken  of  a  physician, 
are  not  actionable  without  special  da- 
mage :  and  if  they  were  so  spoken  as 
to  convey  an  imputation  upon  his  con- 
duct in  his  profession,  the  declaration 
ought  to  shew  how  the  speaker  con- 
nected the  imputation  with  the  pro- 
fessional conduct.    Ayre  v.  Craven,  2. 

SMUGGLING. 
Statute,  XXVIII. 

SPECIAL  SESSIONS. 

Allowance  of  surveyor's  accounts.  Sur- 
veyor, 

SPECIAL  CASE. 
Costs  of.  Costs^lO. 

STAMP. 

1.  On  mortgage,  under  stat.  48  G.  3. 
c.  149.    Statute,  XVII. 

2.  On  deed  of  feoflfment,  under  stat. 
55  G.  Z.  c.  1 84.    Statute,  XX.  ( 1 ). 

3.  On  agreement,  under  stat.  55  G.  3, 
c.  184.,  to  what  applicable.  Statute, 
XX.  (2).^ 

4.  On  certificate  of  attorne}',  under  stat. 
55  G.  5.  c.  1 84.    Statute,  XX.  (3). 

5.  Exemption  from  duty  on  indentures, 
under  stat.  55  G.  3.  c.  184.  Statute, 
XX.  (5). 

6.  Case  with  counsers  opinion,  whether 
matter  annexed  to  an  award,  within 
stat.  55  G.  3,  c.  184.    Award,  1. 

7.  For  what  purpose  unstamped  entry 
may  be  used  in  evidence.  Evidence, 
ITL  2.(2). 

STATUTE. 

FIRST:  Decisions  on  particular  public 
statutes. 

I.  6  Edw.  1.  c.  8.  {Gloucester). 

What  is  pleadable  in  bar  under. 
Post,  VII. 

IL  43  Eliz.  C.6.  s.  2. 
Certificate  for  costs. 
In  an  action  of  trespass  against  se- 
veral 
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veral  defendants,  two  suffered  judgment 
by  default;  and  the  jury  who  tried  the 
cause  assessed  the  damages  against  them 
at  a  farthing:  Held,  that  the  judge 
might  certify  to  deprive  the  plaintiff 
of  costs  as  against  these  parties,  under 
43  JEliz.  c.  6.  s.  2.  Harris  v.  JDuncan, 
158. 

III.  21  Jac,  1.  c.  16.  (Limitations). 

(l).  l^imitation  of  action  of  eject- 
ment. 

[1].  A  widow,  tenant  for  life  of  lands 
settled  upon  her  for  jointure  (such  set- 
tlement being  made  in  execution  of  a 
power  granted  to  the  deceased  hus- 
band), married,  and  levied  a  fine  of  the 
lands  jointly  with  her  second  husband. 
She  died,  and  the  second  husband  held 
for  more  than  twenty  years  after  her 
death:  Held,  that  the  fine  was  void, 
but  that  the  possession  of  the  second 
husband,  after  the  wife's  death,  was  a 
bar  to  ejectment  brought  by  the  party 
on  whom  the  reversion  in  fee  had 
descended  during  the  estate  for  life. 
Dnedem.  Parker  v.  Gregory,  14. 

[2].  See  Poor,  V.  3. 

(.2).  Limitation  of  action  on  guaran- 
tee. 

H.  gave  plaintiffs  a  guarantee  for  the 
value  of  coals  to  be  supplied  to  N. 
H.,  on  condition  that  no  application 
should  be  made  to  H.  for  payment  but 
on  failure  of  the  "  utmost  efJbrts  and 
legal  proceedings"  of  the  plaintiffs  to 
obtain  payment  from  K.  H.  Coals 
were  supplied  under  the  guarantee,  and 
remained  unpaid  for  till  April  1820, 
\vhen  H.y  in  consideration  of  plaintiffs 
giving  N.  H.  "  two  years  and  upwards  " 
for  the  liquidation  of  his  then  debt, 
agreed  to  reserve  to  the  plaintiffs  all 
claim  that  they  might  have  upon  him, 
H.y  by  virtue  of  the  former  security, 
and  "  to  be  bound  by  the  consequence 
thereof,  if,  at  the  expiration  of  such 
period,"  the  plaintiffs  should  not  have 
been  paid. 

N.  H.  never  paid  the  debt.  In  April 
1824  he  went  to  France,  but  was  occa- 
sionally in  England,  privately,  and  for 
short  periods,  from  that  time  till  1830, 
when  he  finally  returned.  The  plain- 
tiffs issued  process  against  him  in  June 
1826,  and  continued  it  till  1830,  when 
they  arrested  N.H.  upon  it,  on  his  re- 
turn to  England.  Soon  afterwards  he 
took  the  benefit  of  the  Insolvent  Debt-  ► 


ors*  Act.  In  July  1828,  the  plaintiffs 
commenced  an  action  against  //.,  on 
his  guarantees ;  that  action  abated  by 
his  death  in  1829,  and  in  June  1829  the 
plaintiffs  brought  an  action  upon  the 
guarantees  against  his  executors,  who 
pleaded  the  Statute  of  Limitations. 
Issue  was  tendered  and  joined  on  that 
plea. 

Held,  assuming  that  the  first  guaran- 
tee was  incorporated  with  the  second, 
and  that  a  reasonable  time  must  be 
allowed  after  the  expiration  of  the  two 
years  for  the  plaintiffs  to  endeavour  to 
obtain  payment  from  H.,  nevertheless 
that  the  plaintiffs,  having  allowed  two 
years  to  pass  without  proceeding 
against  N.  H.,  after  which  he  went 
abroad,  had  at  all  events  exceeded 
such  reasonable  time,  and  were  barred 
of  their  remedy  against  H.  by  the 
Statute  of  Limitations  in  July  1828. 
Also  that,  independently  of  the  sta- 
tute, the  plaintiffs  ought  to  have  shewn 
that  they  had  used  their  utmost  efforts 
against  N.  H.  before  commencing  this 
action  ;  which,  upon  their  case,  did  not 
appear.    Holl  v.  Hadley,  758. 

IV.  13  <&  14  Car.  2.  c.  12. 
Settlement  by  renting  tenement. 

Poor,  II. 

V.  29  Car.  2.  c.  5.  (Frauds.) 

(1)  .  Consideration  of  guarantee  for 
debt  of  another.    Pleading,  IV.  1 . 

(2)  .  Contract  for  sale  of  land. 
Lands  of  the  defendant  were  put  up 

by  him  to  auction  ;  one  condition  of 
the  sale  was,  that  the  purchaser  should 
pay  a  deposit  and  half  the  auction 
duty.  The  plaintiff  purchased  and 
paid  as  above.  He  signed  a  written 
memorandum  of  the  contract,  which 
J.  N.,  the  auctioneer's  clerk,  also  signed 
as  follows :  "  Witness  J.  N."  J.  N. 
received  the  above  sums  for  M.,  the 
auctioneer,  and  signed  the  receipt 
(being  authorized  by  M.  to  do  so),  as 
follows :  —  "  For  Mr.  M.  —  J.  iVT." 
Money  was  afterwards  paid  over  by 
the  auctioneer,  on  the  purchase,  to 
B.,  the  defendant's  attorney,  as  his 
agent.  The  defendant  not  being  able 
to  make  out  his  title,  B.,  as  his  agent, 
wrote  a  letter  to  the  plaintiff's  attor- 
ney, naming  the  plaintiff  and  defend- 
ant, saying  that  he  could  not  make 
out  the  title  to  "  this  property  as  free- 
hold," 
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hold,"  advising  the  plaintiff  "  to  relin- 
quish his  purchase,"  and  referring  to 
the  "  charges  "  to  be  made  by  the 
plaintiff's  attorney : 

Held,  that  J.  N.  did  not  sign  the 
memorandum  as  agent  to  defendant ; 
that  neither  his  agency  nor  the  con- 
tract were  recognized  by  the  receipt  of 
the  money  or  ^.'s  letter;  that  there 
was,  consequently,  no  proof  of  a  con- 
tract to  make  a  title  on  which  defend- 
ant could  be  charged  under  s.  4,  of  the 
Statute  of  Frauds ;  and,  therefore,  that, 
although  plaintiflf'  might  recover  the 
deposit  and  moiety  of  auction  duty  as 
money  had  and  received,  he  could  not 
recover  interest  thereon,  nor  his  ex- 
penses of  investigating  the  title.  Gos- 
bell  v.  Archer,  500.    (See  Costs,  10.) 

VI.  %  8c9  W.o.  c.  50.  s.  3. 

Costs  of  appeal  under.    Order^  III. 

VII.  25  G.2.  c.o3.  s.  19.  (Middlesex 
County  Court  Act  ) 

Plea  under. 

Defendant,  in  an  action  of  debt,  for 
work  and  labour,  pleaded  that  the 
debt,  if  any,  did  not  amount  to  40s.; 
that  defendant,  at  the  time  of  action 
brought,  resided  in  the  county  of  Mid- 
dlesex, and  was  liable  to  be  summoned 
in  the  County  Court,  &c.  within  the 
true  intent  and  meaning  of  the  statutes 
in  such  cases,  &c.  The  plea  did  not 
deny  that  freehold,  or  title  to  land,  or 
an  act  of  bankruptcy,  was  principally 
in  question;  and  it  was,  therefore, 
held,  at  all  events,  defective  as  a  plea 
under  stat.  23  G.  2.  c.  53.  s.  19.  {Mid- 
dlesex County  Court  Act),  and  bad  on 
general  demurrer ;  but, 

Semble,  that  the  matter  alleged  was 
not  pleadable  in  bar,  either  by  stat. 
6  Ediv.  I.  C.8.  {Gloucester)  or  25  G.  2. 
s.  19.  Sandall  v.  Bennett,  204.  (See 
Costs,  1.) 

VIII.  24  G.  2.  c.  40.  s.  12. 

What  is  a  contravention  of. 

Plaintiff,  in  an  action  of  debt,  pro- 
ceeded for  18/.,  but  delivered  a  par- 
ticular of  demand,  containing  items  to 
the  amount  of  1  \l.  for  spirits  supplied 
in  quantities  not  amounting  to  20s.  at 
a  time,  and  23/.  2s.  for  other  articles. 
It  appeared  at  the  trial  that  defendant 
had  paid  plaintiff  17/.,  but  there  was 
no  proof  of  any  appropriation  of  the 
payment  by  either.    The  jury  found 
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that  the  plaintiff  had  appropriated  11/. 
of  the  111.  already  paid,  to  the  demand 
for  spirits,  and  they  gave  him  a  verdict 
for  17/. 

Heldj  that  such  finding  was  not  in 
contravention  of  stat.  24  G.  2.  c.  40. 
s.  1 2.,  which  prohibits  any  recovery  for 
spirituous  liquors,  unless  the  debt  shall 
have  been  contracted  at  one  time  to 
the  amount  of  20s.    Philpott  v.  JoneSf 


IX.  15  G.3.  c.  78.  ss,  45.  67.  ] 
Distress  for  highway  rate.    Manda-  \ 

nuts,  I.  2.  (5.)  I 

X.  55  G.  5.  c.  5.  s.  3.    (Lords'  Act.)  j 

When  it  can  be  enforced.  \ 
The  compulsory  clause  (s.  5.)  of  the  ' 


Lords'  Act,  55  G.  3.  c.5.  can  be  en- 
forced only  where  the  sum  for  which 
the  party  is  in  execution  amounts  to 
no  more  than  500/.,  costs  included.  \ 
A  judgment  creditor,  under  a  war-  i 
rant  of  attorney,  took  out  execution  ! 
for  255/.,  consisting  of  250/.  debt  and 
31.  costs,  and  also  for  interest  on  250/.  ! 
from  a  day  nau^ed  till  the  day  of  pay- 
ment.   The  defendant  was  taken  in  i 
execution,  and  detained  till  the  debt  j 
and  interest,  with  the  addition  of  costs  ( 
(but  not  without),  exceeded  500/.: 
Held,  that  the  compulsory  clause  could 
not  be  enforced.  Robinsx.  Cresswell,23. 

\ 

XI.  55  G.  5.  c.  101.  s.  2.  j 
Effect  on  settlement.    Poor,  VII.  | 
57  G.  5.  c.90.  s.5.  I 
Attorney.  Post,  XX.  (5.)  | 

XIL  38.  G.  3.  c.  78. 

(l.)  Evidence  of  publication  of  libel.  I 
On  motion  for  a  criminal  informa-  J 
tion  for  a  libel  published  in  a  news-  j 
paper,  if  the  Stamp  Office  affidavit, 
under  stat.  58  G.  3.  c.  78.  be  put  in 
to  shew  that  the  defendant  is  the  , 
printer  and  publisher,  such  proof  is  not 
sufficient  unless  the  newspaper  pro-  j 
duced  as  containing  the  libel  corres- 
pond with  the  description  in  the  affi-  i 
davit,  not  only  in  title,  but  in  the  name  i 
of  the  place  of  printing.  | 
And  where  the  place  of  printing  was  - 
called  Union  Street^  Castle  Street^  in  ) 
the  affidavit,    and    Union  Buildings,  \ 
John  Street,   in   the  newspaper,  the  ' 
Court  refused  to  enlarge  the  rule,  in 
order  that  supplemental  affidavits  might  .  i 

be  I 
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be  filed,  shewing  that  the  places  named 
were  identical. 

Where  a  newspaper  is  filed,  together 
with  affidavits,  in  support  of  a  motion 
for  a  criminal  information  for  a  libel, 
the  Court  will  take  notice  of  it,  if  it 
correspond  in  the  necessary  particulars 
with  the  Stamp  Office  affidavit,  though 
it  be  not  annexed  to,  and  expressly 
identified  by,  any  affidavit.  Bex  v. 
Franceys,  49. 

(2.)  Who  may  bring  action  under 
ss.  7  &  10. 

The  Stat.  44  G.  3.  c.  98.  s.  10.,  which 
forbids  the  bringing  of  actions  for  any 
penalty  incurred  by  virtue  of  that  or 
any  other  act  relating  to  the  stamp 
duties,  unless  in  the  name  of  the  At- 
torney General,  &c.,  applies  only  to 
cases  where  the  enactment  proceeded 
upon  relates  to  those  duties. 

Not,  therefore,  to  an  action  on  38 
G.  5.  c.  78.  S8,  7  &  10.,  for  publish- 
ing a  newspaper  without  having  deli- 
vered a  proper  affidavit  at  the  Stamp 
Office,  and  without  stating  in  such 
paper  the  true  names  and  additions  of 
the  printer  and  publisher.  (But  see, 
now,  Stat.  5  &  6  PT.  4.  c.  2).  Smith  v. 
Gilleti,  361. 

XIII.  43  G.  5.  c.  46.  s.  3. 

(1.)  Payment  into  Court. 

The  statute  43  G.  3.  c,  46.  s.  3.  does 
not  apply  to  the  case  where  a  defend- 
ant having  been  arrested  for  debt,  pays 
into  court  less  than  the  amount  sworn 
to,  and  the  plain tiif  accepts  it. 

The  new  rules  of  pleading,  Hil. 
4  W.  4.,  which  direct  such  payment 
and  acceptance  to  be  pleaded  and  re- 
plied, make  no  difference  as  to  the 
operation  of  the  statute.  Brooks  v. 
Bigby,  21. 

(2.)  Costs  under. 

[1.]  An  attorney,  employed  to  trans- 
fer stock,  found  that  a  distringas  had 
been  entered  at  the  'J^-ank  to  prevent 
the  transfer.  He  thereupon  made  seve- 
ral inquiries  respecting  the  transac- 
tions, on  behalf  of  his  client,  and  pre- 
pared a  notice  to  the  solicitor  of  the 
Bank,  to  file  a  bill  in  consequence  of 
the  writ  being  entered  :  Held,  that  his 
charges  for  this  business  were  not  tax- 
able items  between  him  and  his  client, 
it  not  appearing  that  the  distringas 
originated  in  any  suit,  or  that  the  busi- 
ness had  reference  to  any  proceeding  ' 


in  a  Court.  Per  Patteson  J.,  if  the 
distringas  had  been  in  a  suit,  the  steps 
taken  by  the  plaintiff  did  not  form 
taxable  items. 

Charges  for  inquiries  made,  and  at- 
tendances in  the  course  of  such  in- 
quiries, relating  to  a  suit  of  which 
another  attorney  had  the  management, 
and  in  which,  after  such  inquiries,  the 
attorney  making  them  did  not  further 
interfere,  are  not  taxable  items. 

On  motion  for  costs  under  43  G.  5. 
c.  46.  8.  3.,  though  the  defendant  need 
not  prove  malice,  the  burden  of  prov- 
ing want  of  probable  cause  lies  upon 
him ;  but  it  is  sufficient  if  he  establishes 
a  primd  facie  case  which  is  not  satis- 
factorily answered.  Nicholas  v.  Hayter, 
348. 

[2.]  Plaintiff  arrested  defendant,  and 
cause  was  referred  to  arbitration,  be- 
fore declaration,  by  a  Judge's  order, 
which  directed  that  the  costs  of  the 
suit,  reference,  and  award,  should 
"  abide  the  event  in  like  manner  as 
upon  a  verdict."  The  arbitrator 
awarded  that  the  defendant  should  pay 
to  the  plaintiff  a  sum  less  than  that 
for  which  the  defendant  was  arrested : 
Held,  that'  this  Court  could  not  give 
the  defendant  the  costs  of  either  the 
suit  or  the  reference  under  stat.  43 
G.3.  c.  46.  s.  3. 

Quaere,  Whether  any  words  in  the 
order  of  reference  could  regularly  give 
a  power  to  the  Court  to  act  upon  the 
statute?    Holder  \.  Eaitt J  445. 

XIV.  43  G.5.  c.  99.  S.  53, 

Demand  under. 

To  justify  a  distress  for  taxes  under 
stat.  43  G.  3.  c.  99.  s.  33.  it  is  not 
necessary  that  there  should  have  been 
a  personal  demand  by  the  collector,  or 
personal  refusal  by  the  party  distrained 
upon.  Nor  is  it  essential  that  the 
demand  to  which  the  refusal  applies 
should  have  specified  the  precise  amount 
claimed,  if  the  debtor  understood  what 
the  amount  was,  and  did  not  object 
to  it.    Bex  v.  Ford,  588. 

XV.  44  G.  3.  e.  54. 

Settlement  of  member  of  volunteer 
corps.    Poor,  IV. 

XVI.  44  G.3.  98.  s.  10. 

Whether  it  restricts  party  bringing 
action  under  statute  38  G.  3.  c.  78. 
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XVn.  48  G.  3.  c.  149. 

Stamp  on  mortgage. 

Premises  were  mortgaged  to  trustees 
for  the  purpose  of  securing  1137/.,  and 
the  trustees  were  authorized  to  sell, 
and  out  of  the  proceeds,  in  the  first 
place,  to  pay  the  costs  of  putting  the 
deed  in  execution,  and  also  a  reason- 
able sum  of  money  by  way  of  satisfac- 
tion to  themselves  for  their  trouble  in 
executing  the  trusts.  The  deed  had 
the  stamp  of  51.  required  by  48  G.  3. 
c.  149.  for  mortgages  to  secure  any 
sum  exceeding  1000/.  and  not  exceed- 
ing 2000/.: 

Held,  that  the  stamp  was  sufficient, 
no  proof  being  given  that  the  sum  to 
be  raised,  including  a  reasonable  satis- 
faction to  the  trustees,  would  exceed 
2000/.    Paddon  v.  Bartlett,  9. 

XVIII.  53  G.  3.  c.  141.  S.2. 
Setting  aside  an  annuity  deed. 
Under  stat.  53  G.  3.  c.  141.  ,9.  2.,  the 

Court  has  nodiscretion  as  to  setting  aside 
an  annuity  deed,  when  the  memorial 
does  not  truly  state  the  consideration. 
It  makes  no  difference  that  the  deed 
has  been  in  force  more  than  six  years. 

The  deed  will  be  set  aside  for  such 
inaccuracy  in  the  memorial,  though 
the  defect  appear  by  affidavit  only. 
Ex  parte  Lewis^  135. 

XIX.  55  G.Z.c.  51. 

(1.)  When  bond  not  warranted  by 
*.  19.    Bondf  1. 

(2.)  When  borough  exempt  from 
coimty  rate  under  s.  1. 

By  the  charters  of  the  borough  of 
Marlborough,  the  burgesses  were  ex- 
empt from  suit  of  shires  and  hundreds, 
and  all  pleas  and  plaints  except  pleas 
of  the  crown,  from  duel,  and  from 
being  impleaded  out  of  the  borough 
in  pleas  concerning  tenements  in  the 
borough,  and  from  all  secular  exac- 
tions :  the  borough  had  also  fairs  and 
markets,  and  a  prison  for  custody  of 
persons  till  delivered  by  law,  and 
power  to  send  to  the  county  gaol  pri- 
soners apprehended  for  treason,  mur- 
der, felony,  or  suspicion  of  felony : 
there  was  also  a  power  to  make  by- 
laws for  the  government  of  the  inha- 
bitants, and  to  have  courts  leet  and 
courts  of  piepoudre ;  there  were  bo- 
rough justices,  who  were  prohibited 
from  determining  felonies  without  spe- 
cial mandate  from  the  crown;  the 


mayor  was  coroner,  escheator,  and 
clerk  of  the  market,  and  there  was  a 
non-intromittant  clause  as  to  other 
justices,  escheators,  coroners,  or  clerks 
of  the  market. 

In  practice,  the  county  magistrates 
exercised  no  jurisdiction  within  the 
borough,  their  warrants  being  backed 
by  the  borough  magistrates.  There 
were  borough  quarter  sessions,  at  which 
misdemeanors  were  tried,  but  not  felo- 
nies. There  was  a  borough  gaol,  sup- 
ported by  the  borough,  in  which  pri- 
soners were  sometimes  placed  previous 
to  examination.  Prisoners  to  be  tried 
at  the  borough  quarter  sessions,  or 
remaining  in  custody  for  any  time, 
were  confined  in  a  county  bridewell 
within  the  borough  at  the  expense  of 
the  borough.  Prisoners  charged  with 
felonies  committed  within  the  borough 
were  tried  at  the  county  assizes,  and 
previously  confined  in  the  said  county 
bridewell,  or,  where  the  offences  were 
heavy,  in  the  county  gaol  without  the 
borough,  in  which  case  the  borough 
paid  the  expense  of  conveying  them 
to  the  county  gaol;  but  the  county 
paid  the  expenses  of  conveying  them 
from  the  county  bridewell  to  the  as» 
sizes,  and  maintained  them  in  the 
county  gaol  without  the  borough.  The 
borough  paid  the  expenses  of  passing 
vagrants,  and  of  inquests,  the  mayor 
acting  as  coroner.  The  borough  re- 
paired a  bridge  within  the  borough. 
The  above  borough  expenses  were 
defrayed  by  a  borough  rate,  first  levied 
in  1775.  No  county  rate  had  been 
levied  in  it. 

Held,  that  M.  was  a  place  with  a 
separate  jurisdiction,  derived  from 
charter,  and  one  which,  before  stat. 
55  G.  3.  c.  51.,  was  subject  to  rates  in 
the  nature  of  county  rates,  imposed  by 
its  own  justices,  and,  therefore,  by  the 
proviso  in  sect.  1.,  was  exempt  from 
county  rates.     Rex  v.  Shepherd^  298. 

XX.  55  G.  3.  c.  184.    {Stamp  Act.) 

(1.)  Stamp  on  deed  of  feoffment. 

A  feoffment,  for  the  consideration  of 
natural  love  and  affection,  and  10^., 
does  not  require  two  stamps  of  1/.  15.?. 
each,  under  stat.  55  G.  3.  c.  184.  sched. 
part  I.  title  Feoffment  and  Conveyance. 
Doe  dem.  Wheeler  v.  Wheeler^  28. 

(2.)  Stamp  on  agreement. 

[1.]  Per  Patteson  J.  The  stamp  im- 
posed, by  stat.  35  G.  3.  c.  1 84.,  on  agree- 
ments, 
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nients  under  hand,  applies  only  to 
agreements,  which,  per  ^^-j  are  binding 
as  agreements.  Rex  v.  Inhabitants  of 
St.  Martin's,  Leicester,  210.  (and  see 
Evidence,  III.,  2.  (2). ) 

[2.]  A  paper  as  follows:  —  "Me- 
morandum, I,  J.  R.,  consent  to  take 
105.  per  month  from  W.  H.H.,  in  dis- 
charge of  a  sum  of  32/.  the  said  W.  H. 
H.  intends  giving  him,  and  upon  the 
said  sum  being  paid,  he  engages  giving 
a  receipt  in  full  of  all  demands,"  signed 
by  J,  R.,  and  dated,  requires  a  stamp 
under  stat.  55  G,  3.  c.  184.  sched. 
part  I.  Agreement,  as  an  agreement 
whereof  the  matter  is  of  the  value  of 
20/.    Remon  v.  Hay  ward,  666. 

(5.)  Certificate,  renewal  of  by  at- 
torney. 

An  attorney,  who  has  taken  out  his 
certificate  within  a  year  from  the  ex- 
piration of  a  former  certificate,  but 
has  transacted  business  between  the 
expiration  of  the  first  certificate  and 
taking  out  of  the  second,  may  recover 
for  such  business  done,  unless  it  ap- 
pear that  he  delayed  renewing  the 
certificate  with  intent  to  evade  the 
higher  duties  imposed  by  stat.  55  G.  5. 
c.  184.  sched.  parti,  tit.  Certificate:  in 
which  case  he  is  disabled  from  recover- 
ing, by  that  act  and  by  stat.  37  G.  3. 
c.  90.  s.  30.    Bowler  v.  Brown,  1 1 6. 

(4.)  What  constitutes  "  matter  an- 
nexed" to  award.    Awardy  1. 

(5.)  What  is  a  public  charity. 

J.N..,  in  1720,  devised  property  to 
trustees,  who  were  to  employ  the 
proceeds  in  apprenticing,  at  stated  in- 
tervals, a  certain  number  of  boys  of 
his  wife's  family  ;  and,  failing  that 
family,  to  make  up  the  number  from 
among  the  inhabitants  of  a  certain 
parish  and  two  wards ;  and,  failing 
those,  out  of  the  neighbouring  parishes. 
No  failure  occurred  in  the  family 
named  by  the  testator,  and  boys  of 
that  family  were  apprenticed,  accord- 
ing to  the  will,  with  premiums  from 
the  devised  funds.  Quaere,  whether 
the  indentures  were  free  from  stamp 
duty  under  the  clause  of  stat.  55  G.3. 
c.  184.  sched.  part  I.  tit.  Apprentice- 
ship^ which  exempts  indentures  for 
apprenticing  poor  children  at  the  sole 
charge  of  any  public  charity? 

A  boy  was  apprenticed  as  above  to 
a  tinman  for  seven  years,  the  master 
binding  himself  to  teach  the  apprentice, 
and  to  pay  his  father  a  weekly  sum 


during  the  term.  At  the  end  of  three 
years  the  master,  at  the  boy's  desire, 
consented  that  he  should  serve  the 
rest  of  his  time  with  his  own  brother, 
a  plumber  and  glazier ;  and  agreed 
"  to  give  the  brother  6/.  as  part  of  the 
premium  on  the  binding  of  the  ap- 
prentice, for  taking  him."  There  was 
no  contract  in  writing,  and  the  trustees 
under  the  will  were  not  parties  to  the 
agreement.  The  6/.  were  paid,  and 
the  boy  went  to,  and  served,  his 
brother : 

Held,  that  this  transfer  did  not  come 
within  the  second  part  of  the  above 
exempting  clause  as  an  assignment  of 
such  poor  apprentice  without  valuable 
consideration  given  to  the  new  master 
or  mistress,  "  other  than  what  may 
have  been  or  shall  be  given  by  any 
parish  or  township,  or  by  any  public 
charity."  Rex  v.  Inhabitants  of  Fa- 
henham,  528. 

XXI.  59  G.  3.  c.  12.  (Select  Vestry  Act.) 
Power  of  Justices. 

Under  stat.  59  G.3.  c.  12.  (Select 
Vestry  Act),  the  justice  has  no  dis- 
cretion as  to  appointing  the  persons 
nominated  and  elected  by  the  inhabit- 
ants as  select  vestrymen. 

Therefore,  where  the  inhabitants 
had  nominated  and  elected  twenty 
select  vestrymen,  one  of  whom  was  a 
justice  of  peace  for  the  district,  and 
the  other  an  overseer,  and  therefore 
ex  officio  a  member  of  the  select  vestry, 
and  the  justice  omitted  the  names  of 
these  two  from  the  appointment,  this 
Court  issued  a  mandamus  to  compel 
him  to  insert  the  two  names ;  though 
it  was  sworn  that  the  district  was 
small,  with  only  five  acting  justices, 
and  that  injury  had  already  resulted 
from  the  union  of  the  offices  of  select 
vestryman  and  justice.  Rex  v.  Adams, 
409. 

XXII.  3tr.4.  c.  126.  S.55. 

How  far  it  controls  an  earlier  local 
act.   Po^^,  XXXIX. 

XXIII.  5  G.  4.  c.  83.  s.  3.  (Vagrant  Act.) 
Appeal. 

A  party  convicted  by  a  justice  under 
the  Vagrant  Act,  5  G.  4.  c.  85.  s.  3., 
appealed  under  sect.  14.,  which  gives 
an  appeal  to  the  next  general  or  quarter 
sessions,  and  enacts  that  the  Court  at 
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such  general  or  quarter  sessions  shall 
hear  and  determine  the  appeal,  and, 
if  the  conviction  be  affirmed,  shall 
issue  process  for  the  apprehension  and 
punishment  of  the  offender.  The  con- 
viction was  quashed,  subject  to  a  case 
which  the  justice  brought  up  by  cer- 
tiorari ;  and  this  Court  sent  it  back  to 
be  reheard  by  the  sessions.  They,  in 
Julj/  1833,  affirmed  the  conviction, 
again  subject  to  a  case ;  but  a  question 
being  raised  before  this  Court  on 
motion,  whether  or  not  the  party  con- 
victed was  bound  to  take  out  a  cer- 
tiorari to  remove  the  case  as  re-stated, 
none  was  sent  up,  and  the  time  for 
suing  out  a  certiorari  expired.  After- 
wards, this  Court  decided  against  the 
convicted  party  on  the  point  of  prac- 
tice; and  a  motion  was  made  to  the 
next  sessions,  Jult/  1834,  for  process 
to  enforce  the  conviction,  which  being 
refused,  this  Court  was  applied  to,  in 
the  next  term,  for  a  mandamus. 

Held,  that  the  appeal  had  not  been 
"  heard  and  determined^^  within  the 
meaning  of  the  statute,  before  the  last- 
mentioned  decision  of  this  Court ;  and 
that  the  sessions,  m  July  1834,  ought 
to  have  issued  the  process.  Mandamus 
granted.  Rex  v.  Justices  of  Warwick- 
shire, 768.    (See  Mandamus,  II.  2.) 

XXIV.  T&8G.4.  C.31. 
Commencement  of  action. 

The  premises  of  A.,  a  termor,  having 
been  burnt  by  a  riotous  assembly,  A. 
complied  with  all  the  requisites  of  stat. 
7  &  8  G.  4.  c.  31.,  and  commenced  an 
action  against  the  inhabitants  of  the 
city  and  county,  within  three  months 
from  the  offence.  Before  verdict  or 
judgment,  and  after  the  expiration  of 
three  months,  A.  died.  His  executrix 
commenced  an  action  against  the  in- 
habitants on  the  seventh  day  from  ^.'s 
death:  Held,  that,  supposing  an  ex- 
ecutrix entitled  to  sue  in  any  such  case 
(as  to  which  the  Court  gave  no  opinion), 
the  action,  having  been  commenced 
more  than  three  months  from  the 
ofTence,  was  too  late,  under  the  pro- 
vision in  section  3,  Adam  v.  Inhabit- 
ants of  Bristol,  389. 

XXV.  11      4,&  1  W.4.  0.10. 

Its  effects  on  customs  of  Chester. 
Execution,  III,  1. 

Vol.  II. 


XXVI.  1  IV.4.  c.  18. 

Settlement  by  renting  tenement. 
Poor,  II. 

XXVII.  3&4W.4.  c.  42. 

(1)  .  5.  21.  Payment  of  money  into 
court. 

In  assumpsit  for  breach  of  an  agree- 
ment to  keep  premises  in  repair,  the 
Court  would  not  allow  defendant  to 
pay  money  into  Court  as  compensation, 
under  stat.  3  8c  4  W.  4.  c.  42.  s.2l., 
upon  pleas  of  payment  into  Court  and 
of  tender.  Dearie  v.  Barrett,  82.  (See 
Pleading,  III.  2.) 

(2)  .  s.  24.  What  variance  will  pre- 
vent judgment.    Pleading,  II.  5, 

(5).  5.31.  Liability  of  executors  to 
costs. 

An  executor  suing  on  a  count  upon 
promises  to  himself  as  executor,  stating 
a  consideration,  partly  of  money  due 
to  the  testator  in  his  lifetime,  and 
partly  of  an  account  stated  with  him- 
self as  executor,  is  liable  to  costs  if 
nonsuited ;  and  cannot  be  relieved  by 
the  Court  or  a  Judge  under  stat. 
5  &  4  W.4.  c.  42.  S.31.  Spence  v. 
Albert,  785. 

XXVIII.  3&4  W.4.  c.53.  5.48. 

(1)  .  Liability  of  foreigner. 

An  information  charged  that  de- 
fendant, not  being  a  subject  of  his 
Majesty,  was,  on  the  28th  of  October 
1834,  found  on  board  a  vessel  within 
a  port  of  the  United  Kingdom,  and 
within  one  league  of  the  coast  of  the 
United  Kingdom,  such  vessel  being 
liable  to  forfeiture  under  an  act  re- 
lating to  the  customs:  Held,  that  a 
conviction  for  a  pecuniary  penalty  on 
this  information  was  bad ;  stat.  3  & 
4  W.  4.  c.  53,  s.  48.  not  having  made 
it  an  offence,  in  a  foreigner,  to  be  on 
board  such  vessel  within  any  port  be- 
sides those  of  the  Isle  of  Man;  and 
the  offence  created  by  the  same  sec- 
tion, of  being  on  board  such  vessel 
within  one  league  of  the  coast  of  the 
United  Kingdom,  having  been  done 
away  with,  so  far  as  relates  to  the  pe- 
cuniary penalty,  by  stat.  4  &  5W.4. 
c.  13.  (22d  of  May  1834).  Rex  v. 
Pereira,  575. 

(2)  .  How  far  repealed  by  statute 
4  &  5  ^.4.  c.  13.    Ant^,  XXVIII.  (I). 

XXIX.  3  8c  4  W.  4.  C.98.  5.7. 

3  K  Its 
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Its  effect  on  warrants  of  attorney. 

The  Stat.  3  &  4  W.  4.  c.  98.  s,  7., 
which  protects  bills  of  exchange  pay- 
able at  three  months  or  less  from  the 
operation  of  the  usury  laws,  extends 
also  to  warrants  of  attorney  given  to 
secure  payment  of  such  bills.  Connop 
V.  Mea/cs,  326. 

XXX.  4  &  5  W.  4.  c.  13.    Its  effect  on 
Stat.  5&4W.  4.  c.  53.    Ant^,  XXVIH. 

XXXT.  4&5W.4.  C.62,  S.31. 
Execution. 

Under  stat.  4  &  5  W.  4.  c.  62.  s.  31., 
where  a  judgment  has  been  obtained 
in  the  Court  of  Common  Pleas,  Lan- 
caster, and  it  is  sworn  that  the  de- 
fendant has  removed  his  person  out  of 
the  jurisdiction,  but  nothing  is  said  as 
to  his  goods,  the  Court  of  K.  B.  will 
grant  execution  against  the  person 
only,    Lo?^d  v.  Cross,  8 1 . 

XXXII.  5  8c  6  W.  4.  c.  1.     See  Execu- 
tion, III,  1 . 

XXXIII.  5^6W.4.c.2.  Ant(i,X[l.{2). 

SECONDLY :  Decisions  on  particular 
local  and  personal  statutes. 

XXXIV.  Canal  act. 

Certain  proprietors  were,  by  two  sta- 
tutes, appointed  undertakers  of  the 
river  Dun  navigation,  and  empowered 
to  make  cuts  and  other  works.  By  a 
subsequent  statute  they  were  united 
in  one  company,  and  it  was  enacted, 
that  the  said  company  should  not  "  be 
taxed  or  assessed  for  the  same  or  the 
profits  thereof  at  any  place  except  ;S'. 
or  Z)."  The  clause  immediately  pre- 
ceding contained  nothing  to  which 
"  the  same"  could  refer. 

By  a  later  statute,  reciting  that  it 
was  found  expedient  that  the  company 
should  abandon  part  of  the  old  navi- 
gation, and  make  new  cuts  in  lieu 
thereof,  they  were  empowered  to  make 
such  cuts,  and  afterwards  to  take  cer- 
tain new  rates  and  duties.  And  it  was 
then  enacted,  "  That  the  intended  cuts 
or  canals,  alterations  and  works,  shall 
be  considered  and  taken  as  part  of  the 
navigation  of  the  river  Bun ;  and  all 
and  every  the  provisoes,  directions,  re- 
strictions, penalties,  and  forfeitures  in 
and  by  the  before-recited  acts,  respect- 
ing the  boatmen  employed  on  the  said 
14* 


river,  the  owners  of  boats,  keels,  or 
vessels,  or  other  persons  employed 
thereon,  on  passing  the  locks  of  the 
said  river,  or  making  obstructions 
therein,  or  in  any  other  respect  relat- 
ing thereto,  or  for  the  benefit  or  pro- 
tection of  the  said  navigation,  and  all 
other  powers  and  authorities  therein 
contained,  shall  extend  and  be  appli- 
cable to  the  said  cuts  or  canals,  altera- 
tions and  works,  as  fully  in  every  re- 
spect as  if  the  said  cuts,  &c.,  had  ori- 
ginally been  part  of  the  said  naviga- 
tion, and  had  been  inserted  in  the  said 
acts 

Held,  that  the  words  "  the  same  or 
the  profits  thereof,"  in  the  first  ex- 
empting statute,  must  be  taken  to 
mean  the  then  navigation,  so  far  as 
any  part  of  it  was  the  subject  of  rate, 
and  that  the  navigation,  so  far  as  it 
would  otherwise  have  been  rateable, 
was  thereby  exempted  from  poor-rate. 
And  that  the  subsequent  act,  by  incor- 
porating the  new  cuts  with  that  navi- 
gation, extended  the  exemption  to 
them. 

Without  such  incorporation,  Qucere, 
whether  the  words  beginning  "  and  all 
and  every  the  provisoes,"  &c.,  would 
have  exempted  the  new  works?  Rex 
V.  Inhabitants  of  Barnhy  Dun,  551. 

XXXV.  Court  of  Requests  Act. 

To  deprive  a  plaintiff  of  costs,  under 
a  Court  of  Requests  Act,  for  debts  not 
exceeding  51,  owing  by  persons  resid- 
ing within  a  district,  it  must  appear 
that  the  defendant  resided  at  the  time 
of  the  action  being  brought;  an  affi- 
davit that  the  defendant  "  resides " 
within  the  district  is  insufficient. 

An  act  excepted  any  debt  for  any 
sum,  being  the  balance  of  an  account 
or  demand,  originally  exceeding  5l. 
Semble,  that  this  exception  applies  to 
a  debt  reduced  below  51.  by  payments 
made  from  time  to  time,  while  the 
items  of  debt  forming  a  demand  above 
5l.  were  being  contracted.  Moreau  v. 
Hicks ^  782. 

XXXVI.  Inclosure  Act. 

An  allotment  made  to  a  vicar  in  lieu  of 
tithes,under  an  inclosure  act,  is  subject 
to  the  law  and  custom  of  England?iS  to 
dilapidations,  equally  with  the  ancient 
glebe ;  and  if,  when  he  comes  into  it, 
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there  are  fences  upon  it  which  he 
ought  to  repair,  but  he  dies  leaving 
them  unrepaired,  his  executors  are 
liable  at  the  suit  of  his  successor. 

By  an  inclosure  act,  land  was  to  be 
allotted  to  a  vicar  in  lieu  of  tithes,  and 
was  to  be  first  well  and  sufficiently 
fenced,  in  such  manner  as  the  commis- 
sioners should  direct,  at  the  public 
charge,  but  for  ever  afterwards  to  be 
repaired  by  the  vicar  and  his  succes- 
sors. An  appeal,  to  be  brought  within 
four  months,  was  given  to  parties  ag- 
grieved by  any  thing  done  in  pursuance 
of  the  act.  I'he  land  was  allotted,  and 
fenced  by  the  commissioners;  but  the 
fences,  being  only  calculated  to  last 
three  or  four  years,  became  ruinous, 
and  remained  so  till  the  incumbent 
died,  about  eleven  years  after  the  in- 
closure. No  step  had  been  taken  to 
obtain  a  remedy  for'  the  neglect  to 
fence  [)roperly : 

Held,  that  the  commissioners,  by 
making  the  fences  according  to  their 
discretion,  had,  prima  facie,  fulfilled 
the  condition  precedent  to  the  vicar's 
liability  to  repair ;  that  if  the  work 
was  improperly  done,  steps  should  have 
been  taken  at  the  time  to  enforce  a 
due  performance  of  it;  and  that  the 
executrix  of  the  late  vicar  was  Hable 
to  his  successor  for  the  dilapidation  of 
the  fences.    Bird  v.  Reljih,  773. 

XXXVII.  Poor  acts. 

(1.)  {St,  James,  Westminster.) 

By  a  local  act  for  the  relief  of  the 
poor,  it  was  provided  that,  if  any  per- 
son found  himself  aggrieved  by  the 
rates  or  assessments,  he  should  first 
apply  to  two  justices,  residing  &c,,  and, 
if  not  relieved^  should  be  obliged  to 
pay;  and  then,  upon  an  appeal  to  the 
next  quarter  sessions,  it  should  be  law- 
ful for  the  justices  there  to  cause  so 
much  money  to  be  returned  to  the 
appellant  as  should  appear  to  have 
been  overpaid,  and  to  make  such  order 
in  the  case  as  they  should  think  fit. 
No  power  was  given  to  the  two  jus- 
tices to  administer  an  bath,  nor  was 
there  any  direction  as  to  the  mode  of 
hearing  the  complaint ;  and  no  appeal 
was  given  to  the  parish  against  the 
decision  of  the  two  justices : 

Held,  that  the  clause,  by  necessary 
implication,  gave  the  two  justices 
power  to  hear  the  complaint,  and  re- 


lieve the  party,  if  they  thought  fit,  by 
reducing  the  assessment  complained  of. 

Two  justices,  on  the  complaint  of  a 
parishioner,  made  an  order  under  the 
above  clause.  The  order  stated  the 
complaint,  and  that  the  justices  had 
heard  the  parties,  and  were  of  opinion 
that  the  sum  of,&c.  (a  lower  sum  than 
that  assessed),  was  the  full  yearly  value 
of  the  premises ;  and  they  adjudged 
that  the  party  should  be  relieved  by 
reducing  the  estimate  on  which  the  as- 
sessment was  made,  to  the  latter  sum. 
It  appeared  by  affidavit,  that,  upon  the 
hearing  of  such  complaint,  the  justices 
declared  the  rate  to  be  made  upon  an 
erroneous  principle,  and,  after  viewing 
the  premises,  and  receiving  some  state- 
ments not  on  oath,  reduced  the  assess- 
ment, laying  down  at  the  same  time,  as 
the  proper  principle  to  be  followed,  a 
different  one  from  that  on  which  the 
rate  had  been  made.  The  regularity 
of  the  order,  on  the  face  of  it,  was  not 
questioned : 

Held,  that  the  order  having  been 
made  by  competent  jurisdiction,  the 
Court  could  not  inquire  into  the  suf- 
ficiency of  the  reasons  for  making  it. 
Rex  v.  Parishioners  of  St.  James,  IV est- 
minster.  24 1 . 

(2.)  i  G.  2.  St.  2.  c.  20.  (Canterbmy). 

A  local  statute  enacted,  that  certain 
guardians  of  the  poor  should  have 
power  to  bind  children  apprentices, 
"  provided  such  children  be  not  bound 
for  a  longer  term  than  until  they  shall 
have  attained  the  respective  ages  fol- 
lowing;" viz.  a  boy  the  age  of  twenty- 
two,  and  a  girl  that  of  twenty  : 

Held,  that  an  indenture  binding  a 
boy  for  a  longer  term  than  that  al- 
lowed by  the  act  was  not  absolutely 
void,  but  only  voidable.  Rex  v.  St. 
Gregory^  99. 

(3.)  11  G.4.  &  1  W.  4.  c.  10.  {Blooms- 
bury).    Who  to  be  rated  under.  Poor, 

XXXVIII.  Railway  Act  {London  and 
Gi'eenwicli). 

A  company  was  empowered  by  sta- 
tute to  take  certain  lands,  making 
compensation  to  the  owners  for  the 
value  of  the  lands,  and  for  damage 
occasioned  by  the  taking ;  and  it  was 
enacted  that  such  compensation,  in 
case  of  disagreement,  should  be  as- 
sessed bv  a  jury  to  be  summoned  bv 
o  K  2  the 
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the  sheriff  on  the  company's  warrant. 
It  was  also  eriacted  that,  upon  such 
assessment,  the  satisfaction  for  damages 
should  be  settled  and  ascertained  se- 
parately from  the  value  of  the  lands. 

A  jury  was  summoned  on  warrant  as 
above,  stating  the  subject  of  the  in- 
quiry to  be,  the  purchase-money  to  be 
paid  for  lands  of  T.  K.^  and  the  com- 
pensation to  be  made  to  him  for  da- 
mage. The  jury  returned  a  general 
verdict  for  15,000/.  Neither  the  pro- 
prietor nor  the  company  (unless  by  the 
form  of  the  warrant)  required  a  distinct 
assessment  to  be  made  of  value  and 
damages.  This  Court  refused  to  grant 
a  mandamus  to  the  sheriff,  at  the  com- 
pany's instance,  to  summon  a  jury  for 
a  new  inquiry. 

It  being  objected  that,  for  want  of  a 
distinct  assessment,  the  ad  valorem 
duty  to  be  put  upon  the  conveyance 
to  the  company  could  not  be  ascer- 
tained, the  Court  recommended  that 
the  finding  of  the  jury  should  be  spe- 
cially stated  in  the  conveyance,  and 
duty  paid  as  upon  a  purchase  for 
1 5,000/.  In  re  London  and  Greenwich 
Railway  Company,  678. 

XXXIX.  54  G.  3.  c.  cxxiv.  {Turnpike 
Act). 

By  a  local  statute  prior  to  the  Gene- 
ral Turnpike  Act,  3  G.  4.  c.  126.,  trus- 
tees of  a  turnpike  road  were  em- 
powered to  let  the  tolls  by  writing 
under  their  hands  and  seals;  the  rent 
to  be  made  payable  to  their  treasurer, 
in  default  of  which  every  such  lease 
should  be  "  null  and  void  to  all  intents 
and  purposes  whatsoever." 

Held,  that  this  clause  was  still  im- 
perative, though  by  the  General  Turn- 
pike Act,  s.  55.,  it  is  enacted,  that  after 
the  tolls  shall  have  been  let,  as  there 
directed,  the  purchaser  shall  "  enter 
into  a  proper  agreement"  for  the  tak- 
ing thereof,  and  paying  the  rent,  "  un- 
der such  conditions  and  in  such  man- 
ner" as  the  trustees  shall  think  fit. 

Held,  further,  that  a  lease  making 
the  rent  payable  to  the  trustees  or  their 
treasurer,  was  not  conformable  to  the 
local  act: 

That  the  words  "  null  and  void""  in 
that  act  were  not  to  be  construed  as 
"  voidable,"  but  that  the  lessee  or  his 
surety  might  treat  the  lease  as  abso- 
lutely void : 


And  that  the  lessee's  surety  might 
take  advantage  of  the  above  defect,  in 
an  action  brought  against  him  by  the 
trustees  for  non-ptiyment  of  the  rent, 
though  the  lessee  had  taken  the  tolls 
for  several  years  under  the  lease. 
Pearse  v.  Morrice,  84.  (See  Deed,  p.} 

STOLEN  PROPERTY. 

In  what  case  recoverable  in  trover. 
Market  Overt. 

STOPPAGE  IN  TRANSITU. 

Withholding  goods  from  vendee  at  re- 
quest of  vendor,  when  a  good  consi- 
deration for  promise  by  vendor  to 
indemnify.    Assumpsit,  1. 1. 

SUBMISSION. 

To  arbitration,  whether  partner  can  bind 
his  co-partners  by.    Award,  1. 

SURETY. 

Of  lessee,  when  he  may  take  advantage 
of  defect  in  lease.    Statute,  XXXIX. 

SURVEYOR. 

Allowance  of  his  accounts. 

An  allowance  of  a  surveyor's  accounts 
at  special  sessions  is  irregular  if  they 
have  not  first  been  carried  before  a 
single  justice,  though  the  vestry  did  not 
desire  it,  and  though  no  notice  was 
taken  of  the  omission  on  the  accounts 
being  discussed  at  the  special  sessions. 
Bex  V.  Goodenough,  463.  [SeeDays,!.) 

TAXATION. 

1.  When  court  will  order  master  to  re- 
view.   Costs,  14.(1). 

2.  What  items  in  attorney's  bill  are  tax- 
able. Attorney,  I.  4.;  Statute,  XIII. 
(2).  [1]. 

TAXES. 

What  demand  of,  necessary  for  distress 
under  45  G.3.  c.  99.  s.  33.  Statute, 
XIV. 

TENANCY. 

What  gives  a  settlement.  See  Poor,  II., 
V. 

TENANT. 


TBNANT. 


TROVER,  1.  857 


TENANT. 
See  Landlord. 

TENDER. 

When  it  may  be  pleaded.  Pleading, 
III.  2. 

TENEMENT. 
Settlement  by  renting.    Poor,.  11. 

TIMBER. 

See  Trees. 

TIME. 

See  Reasonable  timey  Unreasonable  time, 
Days. 

TITLE. 

1.  Of  declaration  in  ejectment.  Eject- 
ment^ 3. 

2.  How  to  be  stated  in  pleadings.  Plead- 
ing, II.  5. 

3.  Adverse.    Adverse  title. 

TOLLS. 

Lease  of,  under  Local  Turnpike  Act,  how 
to  be  made.    Statute,  XXXIX. 

TRADE. 

1 .  Offensive  trade. 

In  a  lease  of  a  house  (made  in  1802) 
there  was  a  covenant,  with  a  clause  of 
forfeiture,  not  to  use  or  exercise  the 
trades  or  busiiiesses  of  a  butcher,  baker, 
slaughterman,  melter  of  tallow,  tallow 
chandler,  tobacco-pipe  maker,  tobacco- 
pipe  burner,  soap  maker,  sugar  baker, 
fell  monger,  dyer,  distiller,  victualler, 
vintner,  tavern  keeper  or  coffee-house 
keeper,  tanner,  common  brewer,  or 
any  offensive  trade,  without  licence : 
Held,  that  the  lease  was  not  forfeited 
by  carrying  on  any  occupation  besides 
a  trade,  and  that  it  was  not  a  trade  to 
use  the  house  as  a  private  lunatic  asy- 
lum ;  the  word  trade  in  this  covenant 
being  applicable  only  to  a  business  con- 
ducted by  buying  and  selling.  Doe  dem. 
Wetherelly.  Bird,  161. 

1.  Custom  in  restraint  of  trade,  when 
good.    Custom,  1. 


TREES. 

Reservation  of,  in  lease  under  power, 
when  within  power.    Power,  I, 

TRESPASS. 

1.  Evidence  requisite  to  support  issue  as 
to  locus  in  quo.  Evidence,  XIV.  3. 
(2). 

2.  What  variance  material,  as  to  plain- 
tiff's title,  between  declaration  and 
evidence.    Pleading,  II.  5. 

3.  What  put  in  issue  by  plea  of  not 
guilty.    Pleading,!!.  5. 

4.  When  judge  may  certify  to  deprive 
plaintiff  of  costs.    Statute,  II. 

TRIAL. 

New  trial,  when  granted. 

1.  Erroneous  decision  at  trial. 

If  a  Judge  at  nisi  prius  decides  erro- 
neously as  to  the  right  to  begin,  the 
Court  will  not  on  this  account  (at 
least,  without  other  reasons)  grant  a 
new  trial.    Bird  y.  Higginson,  160. 

2.  Proof  of  matters  not  in  issue. 
Where  a  party,  sued  for  money  had 

and  received,  rested  his  defence  on  his 
having  obtained  the  money  bona  fide, 
in  satisfaction  of  an  equitable  claim; 
and  the  plaintiff,  at  the  trial,  merely 
endeavoured  to  impeach  the  fairness 
of  the  receipt,  and  the  claim  generally; 
and  the  jury  found  for  the  defendant ; 
the  Court  refused  to  entertain  a  mo- 
tion for  a  new  trial,  made  on  the 
ground  that,  admitting  the  fairness  of 
the  transaction,  the  defendant  ap- 
peared, upon  the  plaintiff's  case  at  the 
trial,  to  be  not  entitled  to  retain  more 
than  a  part.  Moore  v.  Eddowes, 
153.  (n.) 

3.  Motion  to  reduce  damages  on 
ground  not  taken  at  trial.  Warranty. 

TROVER. 

1.  To  recover  value  of  goods  sold  to 
colour  usurious  transaction. 

Defendant  lent  money  at  usurious 
interest  to  plaintiff;  to  colour  the 
transaction,  a  sale  of  goods  for  the 
amount  of  the  money  lent  was  made 
by  plaintiff  to  defendant,  and  the  goods 
were  transferred;  and  it  was  agreed 
that  they  should  be  resold  by  defendant 

to 
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TROVER,  1.— 5. 
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to  plaintiff  at  a  higher  price,  if  a  bill 
drawn  by  defendant  on  plaintiff  for  the 
re-purchase  money,  should  be  ho- 
noured. The  bill  was  dishonoured, 
and  the  defendant  retained  the  goods. 
Held,  that  the  plaintiff  might  recover 
in  trover  for  the  full  value  of  them, 
without  deducting  the  money  advanced 
on  the  first  pretended  sale.  Hai-- 
gr eaves  v.  Hutchinson ^  12. 

2.  To  recover  fixtures.    Fixtures,  2. 

5.  To  recover  stolen  property,  Market 
overt. 

TRUSTEES. 

Lease  by,  under  Local  Turnpike  Act. 
Statute^  XXXIX. 

TURNPIKE. 

Local  Act,  how  far  controled  by  General 
Turnpike  Act.    Statute,  XXXIX. 

VARIANCE. 

Between  pleading  and  evidence.  Plead- 
ing, II.  5. 

VENDOR  AND  VENDEE. 

1.  What  amounts  to  payment. 

A  purchaser  of  goods  accepted  a  bill 
for  the  price,  which  the  vendor  in- 
dorsed over;  and  the  indorsee  re- 
covered judgment  on  the  bill  against 
the  purchaser,  but  did  not  take  out 
execution  ;  afterwards  the  vendor  took 
up  the  bill  and  received  a  mortgage 
from  the  purchaser,  from  which,  how- 
ever, there  were  no  proceeds.  Held, 
that  the  vendor  was  not,  in  point  of 
law,  paid  for  the  goods.  Tarleton  v. 
Allhusen,  52. 

2.  Stoppage  in  transitu  at  request  of 
vendor.    Assumpsit,  1. 1. 

0.  Vendor  of  horse,  when  liable  for  keep. 
Warranty. 

VERDICT. 
Reduction  of  damages.  Warra?itj/. 

VESTRY. 

Discretion  of  justices  in  appointment  of 
vestrymen  after  election  by  inhabit- 
ants.   Statute,  XXI. 


VICAR. 

For  what  dilapidations  liable.  Statute, 
XXXVI. 

VOID,  VOIDABLE. 

1.  Indentures.    Statute,  XXX.YU.  {2). 

2.  Lease.    Statute,  XXXIX. 

UNLIQUIDATED  DAMAGES. 
See  Pleading,  III.  2. 

UNREASONABLE  TIME. 

When  it  may  be  set  up  in  reduction  of 
damages.  Warranty. 

USURY. 

1.  When  goods  sold  to  colour  an  usu- 
rious transaction  may  be  recovered  in 
trover.    Trover,  1. 

2.  Time  of  usurious  contract  to  be 
pleaded,  and  proved  as  laid.  Plead- 
ing,  II.  4. 

5.  When  warrant  of  attorney  protected 
from  usury  laws.    Statute,  XXIX. 

WAIVER. 
Of  contract,  what  is.    Assumpsit,!.  I. 

WARRANT. 

I.  Of  judge,  to  arrest,  how  obtained. 
Crown  office. 

II.  Of  attorney. 

1.  When  (protected  from  usury  laws. 
Statute,  XXIX. 

2.  Judgment  and  execution  upon. 
(1).  After  death  of  party. 

B.  gave  a  warrant  of  attorney  to  JET., 
to  confess  judgment;  and,  by  the  me- 
morandum on  the  warrant,  JB.  for  him- 
self, his  executors,  and  administrators, 
agreed  that  it  should  be  lawful  for  H. 
to  enter  up  judgment  at  any  time,  not- 
withstanding twelve  months  or  up- 
wards should  have  elapsed  from  the 
date,  or  JB.  should  be  dead,  without 
applying  to  the  Court  for  leave;  and 
to  issue  execution  on  any  judgment, 
notwithstanding  twelve  months  should 
have  elapsed  from  the  signing  thereof, 
or  B.  should  be  dead,  without  scire 
facias. 

B.  died 
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B.  died  in  the  vacation  of  Hilary 
term  18o4,which  term  commenced  more 
than  a  year  and  a  day  from  the  date  of 
the  warrant.  In  the  same  vacation, 
and  before  the  rules  of  Hilary  term 
4  W^.  4.  came  into  operation,  H.  en- 
tered up  judgment,  without  the  leave 
of  the  Court  or  a  Judge's  order,  and 
took  out  execution,  without  scire 
facias.  The  Court,  at  the  instance  of 
^.'s  administrator,  set  the  warrant, 
judgment,  and  execution  .aside,  and 
ordered  the  proceeds  of  the  execution 
to  be  paid  to  the  administrator,  on  the 
ground  that,  notwithstanding  the  agree- 
ment, judgment  could  not  be  entered 
up  after  ^.'s  death. 

Quaere,  Whether  the  distance  of 
time,  if  that  had  been  the  only  objec- 
tion, could  be  dispensed  with  by  the 
agreement?    Heath  v.  Brindley^  555. 

(2)  .  On  proof  of  party  being  alive 
within  reasonable  time. 

Since  the  Rules  of  Court,  Hil. 
4  W.  4.,  judgment  may  be  entered  up 
on  a  warrant  of  attorney,  the  affidavits 
shewing  that  the  defendant  was  alive 
within  a  reasonable  distance  of  time. 

The  eighth  day  preceding  the  day 
of  the  apphcation,  though  not  within 
the  term  in  which  the  apphcation  is 
made,  is  at  a  reasonable  distance  of 
time. 

On  a  warrant  of  attorney  to  suffer 
judgment  to  be  entered  up  against  two, 
or  either  of  them^  judgment  may  be 
entered  up  against  one  only.  Jordan 
v.  Farr^  437. 

(3)  .  After  demand  on  insane  person. 

A  party  executed  a  warrant  of  at- 
torney to  secure  the  re-transfer,  upon 
demand,  of  stock  lent  to  him :  after- 
wards he  became  insane,  and  con- 
tinued so  to  this  time.  A  formal  de- 
mand of  the  re-transfer  was  made  upon 
him.  The  Court  refused  to  allow 
judgment  to  be  entered  up.  Capper 
V.  JDando,  458. 

(4.)  Against  one  of  two.    Antdy  II. 

2.  (2). 

3.  Entering  satisfaction  on  judgment 
roll. 

J.  executed  a  warrant  of  attorney  to 
confess  judgment ;  the  defeazance  re- 
cited a  mortgage  made  by  M.  to  ^.,with 
a  proviso  for  redemption  on  payment  of 
the  principal  on  a  day  named,  with 
interest  in  the  mean  time;  the  de- 
feazance further  recited,  that  J.  gave 


the  warrant  of  attorney  as  a  security 
for  the  payment  of  the  interest  after 
the  rate,  at  the  time,  and  in  manner 
appointed  by  the  mortgage  deed ;  and 
that  it  was  intended  that  judgment 
should  be  entered  up  forthwith ;  it 
further  provided,  that  no  execution 
should  be  issued  till  default  should  be 
made  in  payment  of  the  interest  at  the 
times,  &c.  (as  before);  but  that,  if 
default  should  be  made  in  such  pay- 
ment execution  might  be  issued,  at  any 
time  and  from  time  to  time  thereafter, 
for  all  the  arrears  of  interest  then  due, 
and  thenceforth  to  accrue  due.  Judg- 
ment was  entered  up  on  the  warrant. 
The  interest  due  up  to  the  day  named 
in  the  mortgage  inclusively  was  paid 
soon  after  the  day.  Afterwards,  de- 
mand was  made  on  J.  for  payment  of 
interest  accruing  after  the  day.  On 
application  to  the  Court  to  order  satis- 
faction to  be  entered  on  the  roll  : 

Held,  that  the  motion  was  at  all 
events  premature,  execution  not  having 
issued;  and,  per  Littledale  and  Williams 
Js.,  that  it  was  not  sufficiently  clear, 
from  the  defeazance,  that  the  warrant 
of  attorney  was  intended  to  cover  only 
the  interest  up  to  the  day  named,  in- 
clusively, for  the  Court  to  interfere, 
AtJnnson  v.  Jones,  439. 

WARRANTY. 

Of  horse,  course  to  be  taken  by  purchaser 
on  breach  of  warranty. 

If  the  purchaser  of  a  horse  on  war- 
ranty discovers  him  to  be  unsound,  he 
should  immediately  tender  him  back 
to  the  seller;  and,  if  the  seller  refuse 
to  take  him,  should  sell  him  as  soon  as 
possible,  for  the  best  price  that  can  be 
procured.  The  seller  is  liable  for  his 
keep,  in  the  meanwhile,  for  a  reason- 
able length  of  time. 

What  length  of  time  is  reasonable, 
in  any  particular  case,  is  a  question  for 
a  jury. 

In  an  action  upon  such  warranty, 
if  defendant  wishes  to  reduce  plaintiff's 
claim  for  keep  on  the  ground  that  the 
time  was  unreasonable,  he  must  make 
that  point  at  the  trial.  If  he  then 
defends  solely  on  the  ground  that  there 
was  no  breach  of  warranty,  and  the 
jury  give  damages  in  respect  both  of 
the  price  and  keep,  he  cannot  move  to 
reduce  them  because  the  Judge  did 

not 
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not  leave  it  to  the  jury  whether  or  not 
the  horse  was  kept  an  unreasonable 
time.    Chestermany.  Lamby  \29. 


WILL. 

Deposit   of,  when  Prerogative  Court 
stopped  from  enforcing.  Prohibition. 


WORDS. 
What  are  actionable.  Slander, 

WRITING. 

What  writing  excludes  parol  evidence 
of  contract.    Evidence^  VI.  2. 

Meaning  of  obscure  writing,  by  whom  to 
be  determined.  ^  Evidence,  VI.  4. 
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